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REPORTS  OF  CASES 

DETEBKNEDBr 

THE  SUPREME  COURT 

or  THE 

State  of  Nevada 


OCTOBER  TERM,  1916 


(No.  2231] 

THE  STATE  OF  NEVADA,  Respondent,  v.  J.  F. 
ENKHOUSE,  Appellant. 

[IfiO  Par.  23] 

1.  MATHEU INFOBMATION OBJECTIOK  TO  SUI'FICIEKCV — TiME, 

Ad  iDformatloii  chaivliiR  mayhem  In  the  Innfcuage  of  Rei'. 
I^ws,  G41ft.  defining  the  ofFeiise  us  unlawfullf  depriving  a 
bumnn  being  of  a  nieiuher  of  bin  iMxly,  or  dlaHgurlng  or  reuder- 
Ing  It  m«lef«,  ancli  an  nUttiafi  the  ear,  without  chnrfEtng  pei'- 
manent  dlaflgurement.  which,  under  section  (MIS.  la  neoesaary 
to  FODvlction,  la  uevertheleaa  good  In  the  absence  of  demurrer. 

2.  Mathem— IwFOBMATioN— Sufficiency^ "Slit." 

Under  Rer.  Laws.  641C,  defining  mayhem  to  Include  slitting 
the  ear  of  a  human  heitig.  and  In  view  of  nectlon  U417,  stating 
that  tt  la  Immaterial  bow  the  Injury  la  Inflicted,  an  Information 
(■barging  that  aiviiHeil  lilt  off  ii  jiortiiin  of  nn  eur  of  one  C,  Is 
anfficlent.  though  "slit"  may  l>e  broader  than  "bite." 

3.  MAYHEU ETIDESCE— SlFFK  IKNCY. 

Rvliience  held  to  nhow  |N-iiu»nent  dlafigiireint'tit  mi  iih  to  siip- 
port  conviction  of  uiaylieni. 

4.  CBIUINAL  IJW l.NHTRI'CTIONtt iNCLl'DEU  OFKKSKKH. 

I'uder  concluHlve  evidence  of  permanent  dialtfcurenient.  It  iti 
iHjt  error  to  refuse  irmtructlon  pennlttlne  iimvlct  Ion  of  the  leaser 
iitTenae  of  ilssnult.  under  Kev.  Laws.  lUlH.  which  applies  only  If 
l>enunnent  dlafigurenient  Ix  not  shown. 

Vol.  «-1 
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3.    CBIUINAL      IrfW iNSTBUCTtONS rEBUAKENT      DiaFiaUBBUEHT 

PBBJUniCE. 

An  liiatniotloD  to  convict  ir  permanent  dlsflKurement  ts 
shown,  tbougli  incomplete.  In  falling  to  deflne  permanent  dle- 
flfCiireineut.  1b  not  prejudicial,  where  the  evidence  Is  without 
conflict  as  to  extent  of  the  Injury  which  ninuifestly  was  a  per' 
inanent  disflKureuient,  eei>eclally  in  the  alvnence  of  request  for 
further  instruction. 
•!.  Mathem—Sehtence— Minimum. 

Since  Rev.  Laws.  A118.  provldlne  a  maxluiura  punishment 
for  mayhem  of  fourteen  years,  does  not  provide  a  mlulniuin.  the 
Judge  may  Bx  the  minimum  at  Ave  yeari^.  under  section  7200,  as 
amended  by  Stats.  191S.  c.  l.'>7,  providing  that  If  no  mlnlnium  is 
fixed,  the  court  may  Gx  It  at  one  to  five  yearrt. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Edward  A.  Ducker,  Judge. 

J.  F.  Enkhouae  was  convicted  of  mayhem,  and  he 
appeals.    Alfirmed. 

Salter,  Robins  &  Frame,  for  Appellant: 

The  information  does  not  state  facts  sufficient  to 
constitute  the  offense  for  which  the  defendant  was  con- 
victed; the  court  erred  in  instructing  the  jury  as  to  mat- 
ters of  law,  and  in  refusing  to  instruct  the  jury  that 
an  assault  and  battery,  or  an  assault,  was  an  offense 
included  within  the  charge  in  the  information;  and  there 
was  insufficiency  of  evidence  to  support  the  verdict 
(Rev.  Laws,  6416,  6418.) 

The  act  alleged  in  the  information  does  not  constitute 
the  crime  of  mayhem,  unless  it  resulted  in  a  permanent 
disfiguration,  a  diminution  of  vigor,  or  other  permanent 
injury.  (Green  v.  State,  125  Am.  St  Rep.  17;  State  v. 
Abra?n,  10  Ala.  928.) 

The  instruction  of  the  court  as  to  permanent  disfigure- 
ment was  a  misstatement  of  the  law,  calculated  to  mis- 
lead the  jury,  and  was  prejudicial  to  the  defendant. 
(State  V.  Abram,  supra. ) 

It  was  error  in  the  lower  court  to  refuse  to  give  the 
instruction  requested  by  defendant,  to  the  effect  that  if 
the  jury  entertained  a  reasonable  doubt  as  to  whether 
there  was  a  permanent  disfigurement  they  could  convict 
the  defendant  of  assault,  or  assault  and  battery  only. 
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{State  V.  MiUain.  3  Nev.  410;  State  v.  Dolan,  50  Pac  476; 
12Cyc.  639.) 

The  judgment  of  the  trial  court  is  erroneous,  and 
should  be  reversed  for  the  reason  that  the  statute  pre- 
scribes punishment  for  mayhem,  and,  while  not  in  terms 
fixing  the  minimum,  fixes  the  maximum  punishment  at 
fourteen  years  in  the  state  prison.  Under  the  statute 
the  court  had  no  power  to  fix  the  minimum  imprisonment 
at  five  years.     (Rev.  Laws,  6283.) 

Geo.  B.  Thatcher,  Attorney-General,  and  H.  C.  Price, 
Deputy  Attorney-General,  for  Respondent: 

The  allegations  in  the  information  are  sufficient  to 
constitute  the  offense  of  mayhem.  The  information 
charges  that  the  defendant  comitted  the  crime  of  may- 
hem by  biting  off  with  his  teeth  a  portion  of  the  right 
ear  of  one  Cavaney,  thereby  disfiguring  and  disabling 
said  ear.  Under  the  statute,  such  an  act  constitutes  the 
crime  of  mayhem.  (Rev.  Laws,  6416;  People  v.  Golden,  62 
Cal.542.) 

The  fact  that  the  information  does  not  charge  that  the 
act  resulted  in  permanent  disfigurement  of  the  ear  does 
not  affect  the  legality  of  the  information.  The  evidence 
clearly  shows  that  the  disfigurement  was  permanent 
(Rev.  Laws,  6418;  Baker  v.  State.  4  Ark.  56.) 

There  is  no  merit  in  appellant's  contention  that  the 
judgment  of  the  trial  court  is  erroneous  because  it  did 
not  comply  with  the  indeterminate  sentence  law  in  fixing 
the  punishment.  The  statute  provides  that,  where  no 
minimum  term  of  imprisonment  is  prescribed  by  law,  the 
ooart  shall  fix  the  minimum  term  in  its  discretion  at  not 
less  than  one  year  nor  more  than  five  years.  (Stats.  1915, 
p.  192.) 

By  the  Court,  NoBCBOSS.  C.  J.  : 

This  is  an  appeal  from  a  judgment  of  conviction  of  the 
crime  of  mayhem. 

It  is  contended  by  appellant  that  the  information  does 
not  state  facts  sufficient  to  constitute  the  offense  for 
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which  the  defendant  was  convicted;  that  the  court  below 
erred  in  the  giving  and  refusal  of  certain  instructions 

and  in  fixing  the  minimum  of  punishment  at  five  years* 
imprisonment;  that  the  evidence  is  insufficient  to  support 
the  verdict. 

The  charging  part  of  the  information  reads  as  follows: 

"That  the  said  defendant,  J.  F.  Enkhouse,  did  then  and 
there  wilfully,  unlawfully,  and  feloniously  deprive  one 
J.  A.  Cavaney,  a  human  being,  of  a  member  of  his  body, 
and  did  disable  and  disfigure  said  member  in  the  manner 
following:  That  the  sud  defendant,  at  the  county  of 
Humboldt,  State  of  Nevada,  on  the  date  aforesaid,  did 
then  and  there  wilfully,  unlawfully,  and  feloniously  bite 
off  with  his  teeth  a  portion  of  the  right  ear  of  the  said 
J.  A.  Cavaney,  then  and  there  being,  and  thereby  dis- 
abled and  disfigured  said  ear." 

1.  The  crime  of  mayhem  is  defined  and  governed  by 
sections  151  to  153,  inclusive,  of  the  Crimes  and  Punish- 
ments Act  (Rev.  Laws,  6416-6418),  which  read: 

"Sec.  151.  Mayhem  consists  of  unlawfully  depriving 
a  human  being  of  a  member  of  his  or  her  body,  or  dis- 
figuring or  rendering  it  useless.  If  any  person  shall  cut 
out  or  disable  the  tongue,  put  out  an  eye,  slit  the  nose, 
ear,  or  lip,  or  disable  any  limb  or  member  of  another,  or 
shall  voluntarily,  or  of  purpose,  put  out  an  eye  or  eyes, 
every  such  person  shall  be  guilty  of  mayhem.  •    •    • 

"Sec.  152.  To  constitute  mayhem  it  is  immaterial  by 
what  means  or  instrument  or  in  what  manner  the  injury 
was  inflicted, 

"Sec.  153.  Whenever  upon  a  trial  for  mayhem  it  shall 
appear  that  the  injury  inflicted  will  not  result  in  any  per- 
manent disfiguration  of  appearance,  diminution  of  vigor, 
or  other  permanent  injury,  no  conviction  for  maiming 
shall  be  had,  but  the  defendant  may  be  convicted  of 
assault  in  any  degree." 

The  information  was  not  demurred  to.  We  think  the 
objections  to  the  information  ought  not  to  be  regarded  as 
well  taken,  at  least  in  the  absence  of  demurrer.  The 
crime  of  mayhem  is  defined  in  section  151,  aupra,  and  it 
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is  sufficient  that  the  offense  be  charged  in  the  language 
of  the  statute  or  its  equivalent.  While  it  is  essential, 
under  the  provisions  of  section  153,  supra,  that  the  proof 
show  that  the  injury  or  disfiguration  is  permanent,  in 
order  to  warrant  a  conviction  for  mayhem,  the  definition 
of  the  crime  prescribed  in  section  151  makes  no  reference 
to  the  permanency  of  the  injury  or  disfiguration.  Pos- 
sibly this  is  because  there  is  a  presumption  that  a  condi- 
tion once  shown  to  exist  will  continue  unless  the  contrary 
is  made  to  appear.  We  are  clearly  of  the  opinion  that  if 
there  is  any  merit  in  the  contention  that  the  information 
should  specifically  allege  the  injury  or  disfiguration  to  be 
permanent  in  character,  that  the  objection  is  of  a  nature 
which  should  be  taken  advantage  of  by  demurrer. 

2.  It  is  conceded  by  counsel  for  appellant  that  if  the 
information  had  charged  appellant  with  unlawfully  and 
maliciously  slitting  the  ear  of  the  said  Cavaney,  the 
information  would  have  charged  the  crime  per  ae,  but 
because  it  is  only  charged  that  the  appellant  bit  off  a 
portion  of  the  right  ear,  such  allegation  is  not  the  equiva- 
lent of  charging  a  slitting  of  the  ear.  While  the  word 
"slit"  may  have  a  broader  definition  than  the  word  "  bite" 
(People  V.  Demasters,  105  Cal.  669,  39  Pac.  35),  the  infor- 
mation in  question  here  charges  that  the  appellant  did 
"biteofEwith  his  teetha  portion  of  the  right  ear  •  .•  • 
and  thereby  disabled  and  disfigured  said  ear."  The 
information,  therefore,  charges  a  completed  act,  which 
completed  act  is  equivalent  to  a  slitting  of  the  ear,  for, 
by  the  provisions  of  section  152,  it  is  immaterial  by  what 
means  the  injury  or  disfigurement  is  effected. 

3.  There  is  no  conflict  in  the  testimony  in  so  far  as  it 
showed  that  the  defendant  bit  off  a  portion  of  the  right 
ear  of  the  said  Cavaney  during  a  personal  encounter 
between  the  two  following  a  dispute  over  a  card  game. 
There  is  no  conflict  in  the  evidence  relative  to  the  extent 
of  the  injury  inflicted.  The  injured  ear  was  submitted 
to  the  personal  inspection  of  the  jury.  Dr.  Wilson,  a 
witness  for  the  state,  who  attended  Cavaney  immediately 
after  the  injury  was  inflicted,  testified  that: 


t^Cooglc 


State  v.  Enkhouse 


Opinion  of  the  Conrt — Norcroes,  C.  J. 


"About  a  fourth  of  the  cartilage  of  the  ear  was  off; 
all  of  what  you  call  the  top  of  the  external  ear  is  off  and 
the  poBterior  part  of  the  ear  is  off  down  to  about  the 
middle  of  the  outer  edge." 

The  evidence  is  conclusive  that,  by  the  act  of  appellant 
in  biting  off  the  portion  of  the  ear  described,  a  perma- 
nent injury  or  disfiguration  of  the  member  was  effected. 
The  contention  that  the  evidence  is  insufficient  to  support 
the  verdict  and  judgment  is  therefore  without  merit. 

4.  It  is  contended  that  the  court  erred  in  refusing 
defendant's  requested  instruction  which  in  effect  advised 
the  jury  that  in  accordance  with  the  provisions  of  section 
153,  supra,  the  jury  could  find  the  defendant  guilty  of 
assault.  We  think  the  court  did  not  commit  error  in 
the  refusing  of  this  instruction.  The  evidence,  without 
conflict  and  without  question,  showed  that  the  injury 
inflicted  resulted  in  a  permanent  disfiguration  of  appear- 
ance. There  was  no  room  for  any  question  as  to  whether 
a  lesser  offense  might  have  been  committed.  In  such 
cases  it  is  not  error  to  refuse  an  instruction  that  a  ver- 
dict for  a  lesser  offense  may  be  returned.  (State  v. 
Johnny,  29  Nev.  203,  223,  87  Pac  3. ) 

fi.  Appellant  assigns  error  in  the  giving  of  instruction 
No.  8,  given  by  the  court  of  its  own  motion.  The  portion 
of  the  instruction  to  which  exception  is  taken  reads: 

"And  then  if  you  should  further  find  from  the  evidence 
herein  beyond  a  reasonable  doubt  that  such  injury  to  the 
said  ear  of  said  J.  A.  Cavaney  will  result  in  a  permanent 
disfiguration  of  the  appearance  of  said  ear,  then  you 
should  convict  the  defendant  of  the  crime  of  mayhem." 

It  is  contended  that  the  law  is  correctly  stated  in  the 
case  of  Green  v.  State,  151  Ala.  14,  44  South.  194, 125  Am. 
St.  Rep.  17,  15  Ann.  Gas.  81,  as  follows: 

"In  this  instance  the  disfigurement,  necessary  to  justify 
conviction,  must  have  been  such  as  would  afford  to  the 
casual  observer  of  the  person  injured,  and  not  such  as 
requires  a  close  or  unusual  inspection  to  detect.  In  other 
words,  the  injury  to  the  ear  must  be  such  as  disfigures  to 
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ordinary  observation,  as  distin^ished  from  a  wounding 
which  simply  mars  the  member." 

We  may  concede  the  law  to  be  correctly  stated  in  the 
Alabama  case,  supra. 

The  objection  to  instruction  No.  8  goes  rather  to  the 
question  of  the  extent  of  the  injury  necessary  to  consti- 
tuto  a  permanent  disfiguration.  The  instruction  states 
the  law  correctly.  It  may  be  conceded  that  it  could  very 
property  have  gone  farther  and  pointed  out  specifically 
what  was  necessary  to  constitute  a  permanent  disfigura- 
tion. There  was,  however,  no  request  for  further 
instruction  upon  this  phase  of  the  law  of  mayhem.  Even 
if  it  be  conceded  that  the  instruction  is  technically  erro- 
neous as  not  fully  advising  the  jury  as  to  the  degree  of 
proof  necessary  to  constitute  the  offense  charged,  it 
would  not  be  regarded  as  prejudicial  error,  where  the 
evidence  is  without  conflict  as  to  the  extent  of  the  injury, 
which  injury  manifestly  causes  a  permanent  disfiguration. 

6.  The  contention  that  the  court  erred  in  fixing  the 
minimum  sentence  of  appellant  at  five  years'  imprison- 
ment is  without  merit  Where  the  stetute  prescribes  no 
minimum  sentence,  it  is  within  the  discretion  of  the  court 
to  fix  such  minimum  at  not  less  than  one  nor  more  than 
five  years.  (Rev.  Laws,  7^0,  as  amended,  Stats.  1915,  p. 
192.) 

The  judgment  is  affirmed. 
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In  the  Matter  op  the  Disbarment  of  C.  0. 
BURKERT,  AS  AN  Attorney  at  Law. 

lifiorHciiiW] 

Original  proceeding.    Application  by  the  Nevada  Bar 

Association  for  the  disbarment  of  C.  0.  Burkert  as  an 

attorney  at  law.     Bespondent  anspended  from  practice 

until  the  further  order  of  the  court. 

Hugh  H.  Brown  and  J.  H.  Evans,  for  Petitioner. 

C.  O.  Burkert,  in  propria  peraona. 

By  the  Court,  Coleman,  J. : 

A  verified  petition,  charging  C.  0.  Burkert,  a  member 
of  the  bar  of  the  State  of  Nevada,  with  unprofessional 
conduct  while  acting  in  the  capacity  of  attorney,  was 
filed  in  this  court  on  the  initiative  of  the  Nevada  Bar 
Association. 

To  the  petition  the  respondent  filed  an  unverified 
answer,  denying  the  allegations  of  misconduct  alleged 
in  the  petition. 

In  a  letter  to  one  of  the  attorneys  in  this  proceeding, 
the  respondent  wrote  as  follows: 

"I  fully  appreciate  your  position,  and  do  not  feel  justi- 
fied in  asking  for  any  more  favors,  and  therefore  I  pre- 
sume there  is  nothing  for  you  to  do  but  to  go  ahead. 
There  will  be  no  contest.  The  answer  filed  some  time 
ago  was  purely  formal,  and  was  filed  only  for  the  purpose 
of  formally  giving  me  more  time,  •     *     *" 

It  is  not  claimed  that  the  facts  alleged  do  not  constitute 
sufficient  ground  for  suspension  or  disbarment.  At  the 
hearing,  oral  and  documentary  evidence  was  introduced 
in  supportof  the  allegations  of  the  petition.  The  respon- 
dent is  traveling  the  downgrade  of  the  highway  of  life. 
It  would  serve  no  useful  purpose  to  discuss  the  facts  of 
the  case,  and  the  "mantle  of  charity  should  be  over  all." 

Suffice  it  to  say  that  the  allegations  of  the  petition  are 
fully  sustained  by  the  evidence. 
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PolnU  decided 

It  is  ordered  that  the  respondent,  C.  0.  Burkert,  be,  and 
he  hereby  is,  suspended  from  the  practice  of  the  law  in 
the  State  of  Nevada  until  the  further  order  of  the  court. 


I  So.  2223J 

EDWIN  CLAY  and  EMMA  CLAY  (HlS  WiFE),  APPEL- 
LANTS. V.  SCHEELINE  BANKING  AND  TRUST 
COMPANY  (A  Corporation)  and  C.  P.  FERREL, 
Sheriff  op  Washoe  County,  State  of  Nevada. 
Respondents. 

USOI'ac.  10811 

1.  Qi'i^riNfl  Title — Couplaint — Interest  ok  Uefenuant. 

Neither  under  Rev.  Tjiwh.  .'M14,  nor  Indepeudently  of  It.  dom  ii 
<innpluliit  Btate  h  nnwe  of  iii^lon  tn  (iniet  title,  \t  not  tiW^ing 
that  <1erend)tutH  olnlni  nil  Interest  In  the  property  udvenie  to 
plalntifTH. 

2.  .\PPEAI.   AND   EBROB — OB-rtCTION    NOT    MArW    BKIX)W— BrKKH'IKNCY 

Tbe  romplalnt.  though  prnyiDK  tbat  title  be  gulfted  aKalUHt 
d«rendaiit.  not  I'outninInK  the  iie<-eiMary  iillctcntlon  of  a  i-om- 
plalnt  to  (jnlet  title,  tliiit  ilefeiitlaiitH  claim  nu  Interest  In  tlie 
property  advenie  to  plaliitlfTH.  but  alleKliit;  that  defendants  were 
eudeHTorliifE  to  tlond  and  i-nat  a  cloiid  ou  siild  i>ropertj-.  and  the 
erldenoe  belDg  such  aa  would  be  offered  In  uii  netlon  to  prevent 
a  cloud  lielnc  cant  on  plalntlfTii'  title,  defendants  were  entitled 
to  assume  that  tlie  action  was  hroUKht  merely  to  prevent  a  oinud. 
ne  rejiarda  tbe  contention  tlint,  becanae  defendaute  did  not  urge 
In  the  trial  court  tbal  the  complaint  did  not  state  n  cause  of 
action  to  quiet  title,  tbey  ciinnot  do  ho  on  appeal,  aud  tliiit  tlieri-- 
fore  the  Jndnnent  alionld  be  reversed  and  one  (juletlntt  title 
In  plaintiffs  be  ordered  for  want  of  denials  In  tbe  answer. 
;j.  Appeal    ano    Kbbor- — Objmtiox    is    I»weii    CornT— .Vnsweh — 

ErFElT  OK  FAII.I'RE  to  tHUKCT. 

Plaintiffs,  not  having,  till  after  JudKment.  qnestlontnl  that  tlus 
answer  Rtated  a  deteiise  to  the  matter  pleaded  In  the  complaint, 
cannot  on  appeal  urKe  failure  of  defendantii  to  demur  to  the 
comj>lalnt.  as  not  statluK  a  cause  of  action,  aud  to  deny  certain 
of  Its  allefcatloDH.  as  gnniud  for  revemliiK  the  Judinnent  and 
orderliiR  one  for  plaintiffs:  an  a  demurrer  to  an  answer  which 
does  not  aid  the  com|ilalnt  will  Ite  snstnliied  to  the  defective 
i-om[)la1n(. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 

Action  by  Edwin  Clay  and  wife  agwnat  the  Scheeline 
Banking  and  Trust  Company  and  another.  From  an 
adverse  judfrment,  plaintiffs  appeal.     Affirmed. 
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ArguDMUt  for  Appellant 

Summerfidd  &  Richards,  for  Appellant: 

It  is  alleged  in  the  complaint,  and  not  denied  in  the 
answer,  and  it  is  admitted  in  the  evidence  by  both  the 
appellants  and  respondents,  that  the  latter  have  no  right, 
title,  interest,  claim,  or  demand  in  or  to  the  real  property 
described  in  the  complaint,  and  that  the  appellants  are 
the  owners  thereof,  seized  in  fee  simple  absolute,  in  the 
possession  and  entitled  to  the  immediate  possession  of 
said  real  property,  and  there  is  no  issue  in  regard  thereto, 
and  that  respondents  are  clouding  said  real  property,  as 
alleged  in  the  complaint;  and  it  nowhere  appears  in  the 
evidence  that  respondents  showed  or  offered  to  show  a 
superior  or  any  right,  title,  interest,  claim,  or  demand  in 
or  to  said  real  property,  or  any  part  thereof.  Accord- 
ingly, this  appeal  is  taken  from  the  judgment  and  order 
denying  the  motion  for  a  new  trial,  in  which  is  included 
the  indeterminate  order  denying  the  motion  for  judgment 
on  the  pleadings. 

We  submit  that  the  judgment  and  orders  appealed 
from  should  be  reversed,  with  directions  to  the  trial  court 
to  enter  judgment  pursuant  to  the  complaint,  without 
further  trial.  The  law  on  the  subject  is  well  settled. 
(Scorpion  M.  Co.  v.  Marsano,  10  Nev.  370,  which  over- 
rules Blaadel  v.  WiUiams,  9  Nev.  161;  Golden  Fleece  Co. 
V.  Cable  Con.  Co.,  12  Nev.  312;  Rose  v.  Richmond  Co.,  17 
Nev.  52;  Unvm  Co.  v.  Warren,  82  Fed.  519;  Shattuck  v. 
Carson,  2  Gal.  588;  Alverson  v.  Jones,  10  Cal.  11;  Curtis 
V.  Sutter,  15  Cal.  259;  Amter  v.  Cmdan,  22  Colo.  150;  Ely  v. 
Railroad  Co.,  129  U.  S.  260;  Rucker  v.  Kmaingtm,  47 
N.  H.  270.) 

The  complaint  states  a  cause  of  action;  not  only  in 
equity,  independent  of  the  statute,  but  also  under  the 
statute.  The  allegation  pleaded  shows  affirmatively  an 
adverse  claim  or  assertion,  apparently  valid,  which  would 
require  extrinsic  evidence  to  remove;  also,  a  cloud  upon 
the  land  which  equity  will  remove  independent  of  statute. 
Every  cloud  necessarily  must  be  adverse  to  the  legal 
title.  {Cloud  on  Title,  7  Cyc.  255-257;  Uyie  v.  Staples,  2 
Nev.  211;  Scorpion  M.  Co.  v,  Marsatw,  supra;  Golden 
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FTeeee  Co.  v.  Cable  Con.  Co.,  supra;  Rose  v.  Richmond  Co., 
supra.) 

The  point  that  the  complaint  does  not  state  facts  suf- 
ficient is  raised  for  the  first  time  in  this  court  by  respon- 
dents, after  judgment  on  the  merits  in  their  favor,  and 
after  waving  demurrer  on  that  ground.  In  such  case,  if 
respondents  are  to  be  permitted  to  raise  this  objection 
for  the  first  time  in  this  court,  the  court  will  indulge 
every  intendment  in  favor  of  the  complaint  (Omaha 
National  Bank  v.  Kiper,  60  Neb.  37;  Phenix  v.  Gardner, 
13  Minn.  433;  Smith  v.  Dennett,  15  Minn.  86.) 

Respondents  should  not  be  permitted  to  Question  the 
sufficiency  of  the  complaint  after  a  decision  on  the  merits 
in  their  favor,  and  after  withholding  their  objections  to 
the  complaint  from  the  trial  court,  where  the  same 
might  have  been  overcome,  and  there  agreeing  that  the 
demurrer  be  submitted,  after  it  had  slumbered  for 
months  on  the  files,  without  argument.  .  (3  C.  P.  788; 
Crane  Co.  v.  ^^Una  Co.  86  Pac  849;  Henley  v.  Kings 
County,  79  Pac.  624;  Watsm  v.  Kent,  76  Pac.  297;  Mosher 
V.  Brukn,  46  Pac  397. ) 

The  admission  by  the  pleadings,  on  account  of  there 
being  no  denial  in  the  answer,  that  "notwithstanding  the 
further  fact  that  defendants  have  no  right,  title,  interest, 
claim,  or  demand  in  or  to  the  said  real  property,  or  any 
part  thereof,  and  these  plaintiffs  are  the  owners  thereof, 
seized  in  fee  simple  absolute,  in  the  possession  and  enti- 
tled to  the  immediate  possession  of  said  real  property," 
which  said  admission  is  reaffirmed  in  the  evidence,  is  not 
an  averment  of  a  conclusion  of  law.  (32  Cyc.  1377;  Daly  v. 
Sorocco.  80  Cal.  367;  Noddy  v.  Ditze,  16  S.  D.  26;  Chaffee- 
Miller  Land  Co.  v.  Barber,  12  N.  D.  478. ) 

James  T.  Boyd,  for  Respondents: 

The  complaint  in  the  action  sets  out  the  fact  that  the 
plaintiffs  are  the  owners  of  certain  real  property,  upon 
which  they  filed  a  declaration  of  homestead;  that  the 
defendants  levied  upon  the  property  and  threatened  to 
sell  it  under  a  writ  of  execution.    The  answer  admitted 
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that  the  plaintiffs  were  the  owners  of  the  premises,  but 
denied  that  they  were  residents  at  the  time  of  the  alleged 
claim  of  homestead,  or  were  entitled  to  claim  the  said 
premises  or  its  appurtenances  as  a  homestead.  The  only 
issue  in  the  case,  as  tried  by  the  court,  was  as  to  whether 
the  alleged  declaration  of  homestead  was  valid.  The 
lower  court  found  against  the  appellants  on  all  questions. 

This  is  not  an  action,  nor  can  it  be  termed  an  action, 
brought  under  section  5514,  Revised  Laws,  for  the  reason 
that  there  is  no  averment  or  allegation  that  the  defen- 
dants are  claiming  title  adversely  to  the  plaintiffs.  It 
appears  by  the  complaint  that  the  defendants  levied  upon 
the  property  to  satisfy  an  execution;  and  to  maintain  an 
action  under  section  5514,  Revised  Laws,  it  must  be 
alleged  and  must  appear  that  the  defendants  are  claiming 
title  to  the  land  adversely  to  plaintiffs.  Unless  it  does 
so  appear,  the  complaint  fails  to  state  a  cause  of  action. 
{Union  M.  &  M.  Co.  v.  Warren,  8S  Fed.  519.) 

In  this  case,  defendants  were  seeking  to  sell  the  prop- 
erty under  the  execution;  they  must  have  affirmatively 
recognized  that  the  plaintiffs  were  the  owners  of  the 
property.  Hence,  the  only  question  in  this  case  now  to 
be  determined  is  the  action  of  the  court  in  holding  that 
the  property  was  not  exempt  from  execution,  and  that  the 
attempted  declaration  of  homestead  was  void  on  account 
of  the  failure  of  the  plaintiffs  to  make  it  their  home. 

Before  a  valid  homestead  can  exist  under  section  2142 
of  the  Revised  Laws,  it  must  appear  that  the  person  or 
persons  claiming  the  same  were  actually  residing  upon 
the  premises;  that  they  intended  to  claim  the  same  as  a 
homestead,  and  that  the  declaration  was  tiled  for  the 
purpose  of  preserving  the  home  that  they  were  residing 
in.  Such  homestead  must  be  an  actual  residence,  and 
must  be  in  good  faith.  (Rev.  Laws,  2142;  Borehamv. 
Byrne,  83  Cal.  23;  Greggv.  Bostwick,  33  Cal.  220;  Gambette 
V.  Brock,  41  Cal.  83;  Laughlin  v.  Wright,  63  Cal.  113; 
Tromans  v.  Mahlman,  92  Cal.  1;  Bahcock  v.  Gihb9,  52  Cal. 
629;  Awker  v.  McCay,  66  Cal.  524;  Dom  v.  Howe.  52 
Cal.  631.) 
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An  owner  of  a  lot  of  land  having  two  houses  thereon, 
which  are  separated  from  each  other  by  a  fence,  who 
exclusively  resides  in  one  of  the  houses,  the  other  being 
occupied  by  a  tenant,  can  acquire  a  homestead  only  on 
that  pait  of  the  lot  on  which  the  house  in  which  he 
resides  is  situated.  {Luibock  v.  McMann,  82  Cal.  226; 
Tiemonv.  CrediUm,  62  Cal.  286;  Laughlinv.Wright.62 
Cal.  113;  MaUmey  v.  H^er,  75  Cal.  422;  In  re  Allen,  78 
Cal.  293.) 

By  the  Court,  COLEMAN,  J. : 

This  is  an  appeal  from  a  judi^ent  in  favor  of  respon- 
dents, who  were  defendants  in  the  district  court,  by 
Edwin  Clay  and  Emma  V.  Clay,  his  wife,  who  were 
plaintiffs  in  the  district  court. 

In  their  complaint  it  is  alleged  that  the  plaintiff  Emma 
V.  Clay  was  the  owner  of  certain  improved  real  estate; 
that  the  plaintiffs  had  been,  and  at  the  time  of  filing  the 
suit  were,  residing  upon  the  property;  that  the  plaintiffs 
filed  and  had  recorded  in  the  proper  office  their  home- 
stead selection,  designating  the  property  in  question  as  a 
homestead.     It  is  also  alleged  in  the  complaint  as  follows: 

"That,  notwithstanding  the  fact  hereinabove  alleged 
that  the  ownership  of  said  real  property  by  said  Emma 
Clay  as  aforesaid,  and  the  declaration  thereon  by  herself 
and  said  Edwin  Clay  of  the  homestead  marked  Exhibit  A, 
hereby  specially  referred  to  and  made  a  part  hereof, 
the  said  defendants,  Scheeline  Banking  and  Trust  Com-; 
pany,  a  corporation,  and  C.  P.  Ferrel,  sheriff  of  Washoe 
County,  State  of  Nevada,  are  endeavoring  to  cloud  and 
cast  a  cloud  upon  said  real  property,  in  that  they  and 
each  of  them  are  causing  to  be  sold  said  real  property 
pursuant  to  a  certain  judgment  dated  the  16th  day  of 
March,  1916,  wherein  said  defendant  Scheeline  Banking 
and  Trust  Company  recovered  a  judgment  against  said 
plaintiffs,  in  that  certain  action  entitled  Scheeline  Banking 
and  Trust  Company,  a  corporation,  plaintiffs,  against 
Edwin  Clay  and  Emma  Clay,  for  the  sum  of  $2,004.83. 
and  the  interest  thereon,  pursuant  to  the  terms  of  said 
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judgment,  and  notwithstanding  the  further  fact  that  said 
defendants  have  no  right,  title,  interest,  claini,  or  demand 
in  or  to  said  real  property  or  any  part  thereof,  and  the 
said  plaintiffs  are  the  owners  thereof,  seized  in  fee  simple 
atsolute,  in  the  possession,  and  entitled  to  the  immediate 
possession  of  said  real  property." 

The  prayer  of  the  complaint  is  as  follows: 

"Wherefore  plaintiffs  pray  that  the  title  and  ownership 
to  said  real  property  be  forever  quieted  against  said 
defendants  and  each  of  them,  and  that  said  plaintiffs  be 
declared  to  be  the  owners  of  said  real  property  and  the 
whole  thereof,  and  that  said  plaintiffs  have  judgment 
herein  pursuant  to  law  accordingly,  and  for  coats  of  suit. " 

Omitting  the  introductory  statements,  the  answer  of 
the  defendants  reads: 

"Denies  that  the  plaintiffs  were  residing  at  the  time  of 
the  alleged  claim  of  homestead  or  at  any  other  time  on 
the  described  premises;  denies  that  the  plaintiff  claimed 
the  property  and  its  appurtenances  set  forth  in  plaintiffs' 
complwnt  as  a  homestead,  or  that  the  plaintiffs,  or  either 
of  them  were  entitled  to  claim  said  premises  and  appur- 
tenances as  a  homestead,  by  reason  of  the  declaration  of 
homestead  or  otherwise,  or  at  all;  denies  that  at  the  time 
of  the  alleged  declaration  of  homestead,  or  at  any  other 
time,  the  plaintiffs  or  either  of  them  were  actually  or  at 
all  residing  or  living  upon  said  described  premises,  or 
that  they  claimed,  or  intended  to  claim,  or  that  they  were 
entitled  to  claim,  said  premises  and  its  appurtenances  or 
any  part  thereof  as  a  homestead,  or  that  said  premises 
was  or  could  be  claimed  as  a  homestead;  denies  that  said 
premises  was  ever  used  by  the  plaintifF  as  a  homestead." 

The  case  was  tried  before  the  court  without  a  juiy, 
and  the  court  in  its  findings  of  fact  found  that: 

"At  the  time  the  declaration  of  homestead  was  made 
and  filed  the  plaintiffs  were  not  residing  thereon,  and 
had  not  the  intention  to  use,  and  did  not  actually  use  and 
occupy,  the  premises  described  in  said  declaration  as  a 
homestead  as  required  by  section  2142  of  the  Revised 
Laws  of  Nevada  1912." 
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Judgment  was  entered  dismissing  the  action,  and  for 
costs  in  favor  of  respondents. 

The  application  to  this  court  to  reverse  the  judgment 
of  the  trial  court  and  to  order  that  court  to  enter  judg- 
ment on  the  pleadings  in  favor  of  appellants  is  based 
upon  the  idea  as  set  forth  in  the  following  language 
quoted  from  the  brief  of  counsel  for  appellants: 

"It  is  admitted  in  the  pleadings,  since  it  is  not  denied 
in  the  answer,  that  respondents  have  no  right,  title, 
interest,  claim,  or  demand  in  or  to  the  real  property 
described  in  the  complaint,  and  that  appellants  are  the 
owners  thereof,  seized  in  fee  simple  absolute,  in  the  pos- 
session and  entitled  to  the  immediate  possession  of  said 
real  property,  and  the  respondents  are  clouding  said 
real  property  as  alleged  in  the  complaint." 

In  other  words,  as  we  understand  the  contention  of 
counsel  for  appellants,  we  are  asked  to  make  the  order 
mentioned,  for  the  reason  that  the  answer  of  defendants 
failed  to  deny  that  they  had  no  right,  title,  interest,  claim, 
or  demand  in  the  property  in  question. 

In  view  of  the  fact,  as  appears  from  the  complaint  of 
appellants,  that  respondents  are  seeking  to  satisfy  a 
judgment  in  favor  of  one  of  the  respondents  and  against 
the  appellants,  it  would  indeed  be  a  rather  remarkable 
situation  if  respondents  were  aiming  to  sell  property 
which  belonged  to  respondents,  or  either  of  them,  instead 
of  property  of  appellants.  We  cannot  imagine  whose 
property  respondents  would  sell  if  not  the  property  of 
appellants.  Surely  they  would  not  sell  the  property 
rights  of  respondents.  However,  if  respondents,  or 
either  of  them,  had  or  claimed  an  interest  in  the  property 
(not  adverse  to  appellants),  we  know  of  no  reason  Why 
they  might  not  sell  such  interest  in  the  property  as 
appellants  might  have,  whether  it  be  an  undivided  one- 
half  or  an  equity.  As  we  read  the  complaint,  respondents 
are  seeking  to  sell  whatever  interest  appellants  have  in 
the  property,  and  we  know  of  no  way  to  stop  them,  so 
long  as  the  judgment  stands  upon  which  the  execution 
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1.  Plaintiff's  compiaint  cannot  be  construed  as  one  to 
quiet  title,  either  under  our  statute  or  independent  of 
statute.  Section  5514,  Revised  Laws  of  Nevada,  relative 
to  actions  to  quiet  title,  reads: 

"An  action  may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  interest  in  real  property, 
adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim." 

Mr.  Pomeroy,  in  his  work  on  Code  Remedies  {3d  ed.), 
at  section  363,  says: 

"The  nature  of  the  action  to  quiet  title  is  such  that  it 
is  impossible  to  lay  down  any  but  the  most  general  rule 
in  relation  to  its  parties  defendant.  The  very  object  of 
the  proceeding  assumes  that  there  are  other  claimants 
adverse  to  the  plaintiff,  setting  up  titles  and  interests 
in  the  land  or  other  subject-matter  hostile  to  his.  Of 
course,  all  these  adverse  claimants  are  proper  parties 
defendant,  and  if  the  decree  is  to  accomplish  its  full 
effect  of  putting  all  litigation  to  rest,  they  are  necessary 
defendants.  Originally,  and  independent  of  statute,  this 
particular  jurisdiction  of  equity  was  only  invoked  when 
either  many  persons  asserted  tities  adverse  to  that  of  the 
plaintiff,  or  when  one  person  repeatedly  asserted  his 
single  title  by  a  succession  of  legal  actions,  all  of  which 
had  failed,  and  in  either  case  the  object  of  the  suit  was 
to  settle  the  whole  controversy  in  one  proceeding.  The 
action  has,  however,  been  greatiy  extended  by  statute, 
especially  in  the  Western  States,  and  is  there  an  ordinary 
means  of  trying  a  disputed  titie  between  two  opposite 
claimants." 

The  court,  in  Low  v.  Staples,  2  Nev.  on  page  213,  in 
speaking  of  the  effect  of  the  statutory  action  to  quiet 
title,  as  the  statute  existed  at  that  time,  said: 

«  •  •  •  -jijjg  qIjJ  equity  jurisprudence  of  the  court 
is  extended,  but  further  than  this  we  do  not  think  it 
affected." 

Thus  it  will  be  seen  that  there  is  practically  no  differ- 
ence in  the  nature  of  the  action  under  our  statute  and  as 
it  exists  independent  of  statute,  and  hence  we  should 
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have  very  little  trouble  in  determinitiK  if  the  complaint 
is  good.  Whether  we  look  to  our  statute  or  the  nature 
of  the  action  as  it  exists  independent  of  statute  to  ascer- 
tain the  essentials  of  a  complaint  in  an  action  to  quiet 
title,  we  find  that  one  of  the  essentials  of  a  ?ood  com- 
plaint in  such  an  action  is  that  it  must  show  that  the 
defendants  claim  an  interest  in  the  property  adverse  to 
the  plaintiffs. 

2.  There  is  no  such  allegation  in  the  complaint  in  this 
case,  or  anything  approaching  it;  hence  the  complaint 
does  not  state  a  cause  of  action  to  quiet  title.  But  it  is 
SMd  that,  as  respondents  did  not  urge  this  point  in  the 
lower  court,  it  cannot  be  unred  here.  In  view  of  the 
record  in  this  case,  as  made  in  the  lower  court,  we  do  not 
deem  it  necessary  to  decide  this  question,  though  we 
might  call  attention  to  the  fact  that  section  5046  of  the 
Revised  Laws  provides  what  shall  and  what  shall  not  be 
waived  by  failure  to  demur. 

As  we  read  the  record  in  this  case,  the  complaint  was 
drawn  and  the  case  tried  upon  the  theory  that  to  permit 
a  sale  under  the  judgment  pleaded  in  the  complaint  would 
cast  a  cloud  upon  plaintiffs'  title,  and  that,  in  view  of  the 
claim  that  the  property  was  exempt  as  a  homestead,  a 
court  of  equity  should  not  permit  such  a  cloud  to  be  cast 
thereupon,  and  to  prevent  it  the  action  was  commenced. 
We  are  of  this  opinion  for  the  reason  that  the  complaint 
does  not  contain  the  necessary  allegation  to  constitute  it 
an  action  to  quiet  title,  but,  on  the  other  hand,  as  appears 
from  that  portion  of  the  complaint  heretofore  stated,  it 
alleges  that  respondents  were  "endeavoring  to  cloud  and 
cast  a  cloud  upon  said  real  property,"  and  the  evidence 
offered  was  not  such  evidence  as  would  be  offered  in  an 
ordinary  action  to  quiet  title,  but  such  as  would  be  offered 
in  an  action  to  prevent  a  cloud  being  cast  upon  the  title 
of  plaintiffs. 

We  think  that,  in  view  of  the  nature  of  the  complaint, 
counsel  for  respondents  had  a  right  to  assume  that  the 
action  was  brought,  not  to  quiet  title,  but  to  prevent  a 
cloud  being  cast  upon  the  title  of  plaintiffs,  and  therefore 
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was  justified  in  not  urging  in  the  trial  court  that  the 
complaint  did  not  state  a  cause  of  action. 

8.  But,  to  go  a  step  further,  it  seems  to  us  that  appel- 
lants are  in  a  rather  peculiar  position,  in  that  they  did 
not  demur  to  the  sufficiency  of  the  answer  of  respondents 
in  the  court  below,  or  in  any  way  question  that  it  stated 
a  defense  to  the  matter  pleaded  in  the  complaint,  until 
after  judgment,  but  now  assert  that,  notwithstanding 
this  fact,  they  can  take  advantage  of  respondents'  failure 
to  demur  to  the  complaint  on  the  ground  that  it  does  not 
state  a  cause  of  action. 

It  is  the  general  rule  applicable  to  pleading  that  a 
demurrer  runs  through  the '  whole  series  of  pleadings, 
and  will  be  sustained  to  the  first  defective  pleading.  (31 
Cyc.  338.)  Of  course,  if  the  answer  so  aids  the  complaint 
as  to  make  out  a  cause  of  action  against  a  defendant,  the 
rule  would  not  apply;  but  such  is  not  the  fact  in  this 
instance.  So  it  seems  that  in  any  event  appellants'  con- 
tention that  this  court  should  reverse  the  judgment  and 
order  that  judgment  be  entered  in  favor  of  appellants 
cannot  be  sustained. 

The  only  reason  offered  by  plaintiffs,  either  in  their 
complaint  or  in  their  evidence,  why  the  property  should 
not  be  sold,  is  the  claim  asserted  by  them  that  it  is 
exempt  as  a  homestead.  The  trial  court  held  that  this 
claim  was  not  well  founded,  and  this  finding  is  not 
assailed  in  this  court. 

It  is  ordered  that  the  judgment  be  affirmed. 

NoRCROSS,  C.  J. :  I  concur. 

McCarran,  J.  (concurring  in  the  order) : 

I  concur  in  the  order.  It  would  appear  from  the  record 
in  this  case  that  the  action  had  been  commenced  with  a 
view  to  establishing  a  homestead  exemption  in  favor  of 
appellants  herein,  which  exemption,  if  established,  would 
relieve  the  property  from  sale  under  execution.  The 
matter  of  the  right  of  appellants  to  claim  a  homestead 
exemption,  whether  correctly  or  erroneously  decided  by 
the  court  below,  is  not  involved  in  the  appeal.     Counsel 
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for  appellants,  in  his  oral  argument,  in  response  to  a 
question  propounded  by  the  court,  so  asserted.  The  ques- 
tion involved  was  one,  as  we  view  it,  intended  to  prohibit 
the  respondents  from  selling  the  property  in  question 
under  execution  issuing  pursuant  to  a  judgment  obtained. 

Assuming,  for  argument's  sake,  that  the  question  was 
one  to  quiet  title,  if  the  homestead  phase  of  the  contro- 
versy were  abandoned,  as  we  take  it  to  have  been,  the 
court  might  well  have  granted  all  of  the  prayer  of  appel- 
lants' complaint,  in  fact  might  have  rendered  judgment 
on  the  pleadings,  and  hence  declared  that  respondents 
had  no  right,  title,  or  interest  in  or  to  the  real  property 
described  in  the  complaint,  and  that  appellants  were  the 
owners  thereof,  seized  in  fee  simple  absolute,  and  that 
they  were  entitled  to  immediate  possession  of  the 
premises;  and,  even  if  judgment  had  been  rendered  in 
such  a  form,  it  would  avail  nothing  in  behalf  of  appel- 
lants in  the  way  of  preventing  the  levy  of  an  execution, 
or  the  sale  of  the  premises  under  the  execution  issued 
pursuant  to  the  judgment,  previously  rendered  in  another 
ease,  wherein  the  appellants  here  were  defendants,  and 
the  respondent  the  Scheeline  Banking  and  Trust  Company 
became  a  judgment  creditor. 

If  the  appeal  in  this  case  involved  an  order  of  the  trial 
court  in  its  finding  and  conclusion  as  to  the  homestead 
exemption,  I  am  not  ready  to  say  that  the  findings  of  the 
trial  court  in  that  respect  or  a  judgment  based  on  such 
findings  could  have  been  affirmed.  Definitely  as  to  this, 
however,  I  express  no  opinion.  We  are  referred  to  no 
law,  and  we  know  of  none,  in  the  light  of  which  a  suit  to 
quiet  title  will  serve  the  purpose  of  an  action  to  prohibit 
a  sale  under  execution  issued  pursuant  to  judgment. 

We  take  it  from  the  position  of  counsel  for  appellants, 
expressed  in  his  oral  argument,  that  they  concede  that 
the  property  in  question  is  not  subject  to  a  claim  of  home- 
stead exemption  in  behalf  of  appellants.  This  being  con- 
ceded, the  property  must  therefore  be  such  as  is  subject 
to  sale  under  the  execution,  if  it  be  property  the  title  to 
which  is  rightfully  in  the  name  of  the  judgment  debtor 
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against  whom  execution  has  issued.  A  decree,  even 
though  it  had  been  rendered  on  the  pleadings  in  this 
case,  could  at  most  but  have  confirmed  title  in  appellants, 
the  judgment  debtors.  Would  such  a  decree  or  judgment 
deprive  the  judgment  creditor  of  the  right  to  sell  the 
property  under  execution,  where  the  former  judgment 
had  been  duly  rendered  against  the  party  to  whom,  in 
these  proceedings,  title  in  fee  had  been  decreed?  We  are 
at  a  loss  to  find  a  rule  that  will  support  an  answer  in  the 
affirmative. 

I  No.  2212) 

su  LEE  AND  CHARLEY  BI  YEN,  Suing  for  Them- 
selves AND  Others  as  Members  and  on  Behalf 
OF  the  Lin  Hing  Gungsha.  or  Joss  House  Society, 
OF  Reno,  Nevada,  Appellants,  v.  F.  J.  PECK, 
JOHN  QUINN,  JAMES  MAY,  A.  H.  MANNING, 
C.  H.  MARTIN,  AND  IDA  BOBBINS,  RESPONDENTS. 
I  IfiO  Pap.  18] 

1.  QiKra — LA.Nr> — Sckkhikncv  of  HvintM-E. 

EvideiKV  111  n  H<ilt  to  <|iilet  title  to  liiiid  oifuplinl  l>y  »  josit 
lioiise  held  to  show  n  gift  of  shcIi  land  to  n  ]oi«  house  wH-icty. 

2.  TBIAI.— gt-EKTION  OF  FaCT XOKSIIT. 

On  n  motion  for  a  iionHiiit,  the  pvldencf  siliould  I*  i^iiitriu'd 
Inrnvorof  theDluiiitirr.    ■ 

3.  ItEI.IOIOUH   SOCIKTIEH^I'ROPEIITV CAPACITV   TO  TAKE  GliT. 

Ati  tinlucontorntc-il  Johh  honee  society  ran  tnke  title  to  rciil 
estate  In  thin  state  muler  tbe  coiiiniou-law  rule  tliat  land  may 
lie  given  to  pious  unfit  lierore  there  Ix  a  );rantee  cunipet<>Ut  t<> 
tslfe.  and  that.  In  the  uienntlnie.  tbe  fee  lleK  hi  nbe.vaiu'e  iind 
veHtH  when  the  grantee  exletx. 

4.  ItEi.iuiors  SoclETiEH — Gift — Capacitv  to  Take — Estoppel. 

Wliere  a  lot  waa  given  to  a  John  houne  nneiety  In  eonxldei^tion 
that  the  ChliieHe  InhabltantH  would  locate  In  the  vicinity  of  the 
lot.  and  of  the  noelety'a  IniiicoveinentH  on  the  lot.  the  donor  and 
his  grantee  are  estopiied  from  iisserting  the  wtclety's  liicnpaelty 
to  take  title  to  the  lot. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 

Suit  by  Su  Lee  and  Charley  Bi  Yen,  suing  for  them- 
selves and  others  as  members  and  on  behalf  of  the  Lin 
Hing  Gungsha,  or  Joss  House  Society  of  Reno,  Nevada, 
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against  P.  J.  Peck  and  others.  From  a  judgment  of 
nonsuit  and  from  an  order  denying  a  motion  for  a  new 
trial,  plaintjffa  appeal.  BererBed,  and  cause  remanded 
for  new  trial,  NoRCROSS,  C.  J.,  dissenting. 

Cole  L.  HaTwood,  for  Appellants: 

The  court  erred  in  entering  the  judgment  of  nonsuit 
and  refusing  to  grant  a  new  trial,  because  the  testimony 
showed  a  gift  to  the  plaintiffs  for  a  public  charitable  use. 
Under  the  facts  in  the  case,  the  doctrine  of  charitable 
uses  is  clearly  applicable,  (Storey's  Equity,  13th  ed., 
vol.  2.  p.  503,  513,  514;  6  Cyc.  903.)  It  has  been  decided 
in  many  cases  that  the  doctrine  rests  purely  upon  grounds 
of  public  policy  and  well-known  principles  of  equity. 
(.Ovid  V.  Waahington  Hospital,  96  U.  S.  303;  Ruaaellv. 
AUen,  107  U.  S.  163.)  It  is  even  held  that  where  the  gift 
is  to  a  person  incapable  of  taking,  the  grantor  himself 
holds  in  trust  ( Werlein  v.  Kurtz.  2  Peters  U.  S.  566; 
R^onned  Church  v.  Schoolcraft,  65  N.  Y.  134.) 

There  can  be  no  dispute  upon  the  legal  proposition  that 
a  gift  of  real  estate  may  be  made  which  is  valid  in  law, 
provided  possession  is  delivered  and  followed  by  valuable 
improvements  made  in  good  faith,  and  that  the  possession 
is  held  for  the  statutory  period. 

M.  B.  Moore  and  Hoyt,  Gil^>on8  &  French,  for  Respon- 
dents: 

The  motion  for  nonsuit  was  properly  granted,  an  unin- 
corporated religious  society  being  incapable  of  acquiring 
title  to  real  estate;  and,  further,  the  plaintiffs  had  not 
shown  a  gift  of  the  premises  in  question,  but  had  shown 
only  a  license  to  occupy  the  premises,  without  the  pay- 
ment of  rent,  at  the  will  of  the  real  owners,  and  such 
license  could  not  ripen  into  title.  {McDonald  v.  Fox,  20 
Nev.  368;  Lathrop  v.  Lemm,  74  Atl.  331;  Standard  Cyc. 
of  Proc.  vol.  1,  p.  618.) 

The  house  erected  on  the  premises  was  not  dedicated 
solely  to  religious  worship,  and  the  celebrations  held 
therein  did  not  amount  to  religious  worship,  such  as  is 
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contemplated  or  recognized  in  any  civilized  country. 
(People  V.  Ruggleg.  6  Am.  Dec  336. ) 

Respondents  disclaimed  any  personal  interest  in  the 
premises,  and  having  failed  to  prove  the  existence  of  any 
so-called  joss  house  society,  the  alleged  organization  can- 
not itself  maintain  the  action.  (Mexican  MUX  v.  Yellow 
Jacket  Co.,  4  Nev.  40,  97  Am.  Dec.  510.)  "Mere  volun- 
tary religious  associations  are  incapable  of  taking  or 
holding  real  property  in  their  society  name."  This  rule 
is  well-established  and  settled  in  numerous  jurisdictions. 
(Stewart  v.  White,  55  L.  R.  A.  211;  Hardesty' s  Svccesaion, 
22  La.  Ann.  332;  In  re  New  South  Meeting  House,  13 
Allen,  497;  Betts  v.  Betts.  4  Abb.  En.  Caa.  317;  LiggeU  v. 
Ladd,  21  Pac.  133;  Goesele  v.  Bimeler,  10  Fed.  Cas.  No. 
5503,  5  McLean,  223;  GaUupviUe  Reformed  Church  v. 
Schoolcrafi.,  65  N.  Y.  134. ) 

Failure  to  pay  taxes  on  real  estate  for  a  period  of  five 
years  will  defeat  title  by  adverse  possession.  (Reno 
Brewing  Co.  v.  Packard.  103  Pac.  415,  104  Pac.  801.) 
Even  though  the  law  provides  that  the  property  of  a 
church  is  exempt  from  taxation,  the  church  or  religious 
society,  in  order  to  acquire  title  to  property  by  adverse 
possession,  mtwt  comply  with  the  statute  regarding  the 
payment  of  taxes.  ( Wiener  v.  Chamberlain,  7  N.  E.  68; 
Streeter  Co.  v.  Frederickson,  91  N.  W.  692;  Timmons  v. 
AtdM>e«,  27N.  E.  756.) 

By  the  Court,  COLEMAN,  J. : 

This  is  an  appeal  from  a  judgment  of  nonsuit  and  from 
an  order  denying  a  motion  for  a  new  trial. 

1.  Su  Lee  and  Charley  Bi  Yen,  suing  for  themselves 
and  others  as  members  of  and  on  behalf  of  the  Lin  Hing 
Gungsha,  or  Joss  House  Society  of  Reno,  Nevada,  an  unin- 
corporated society,  brought  suit  against  the  defendants 
to  quiet  title  to  certain  real  estate.  The  pleadings  are  in 
the  usual  form.  At  the  conclusion  of  the  evidence  offered 
on  the  part  of  the  plaintiffs,  a  motion  for  a  nonsuit  was 
interpos^.  The  court  sustained  the  motion,  upon  the 
ground  that  an  unincorporated  society  cannot  take  title 
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to  real  estate  in  Nevada.  In  denying  the  motion  for  a 
new  trial  the  court  adhered  to  its  original  view,  and  also 
held  that  plaintiffs  had  failed  to  prove  a  gift  of  the 
property  in  question  to  the  society,  but  that  the  evidence 
showed  only  a  license  to  occupy  the  premises  in  question 
without  rent,  and  that  possession  under  such  conditions 
was  not  such  an  adverse  possession  in  the  society  as  could 
ripen  into  title. 

We  will  consider  the  last  proposition  first. 

Ong  Chee,  a  witness  in  behalf  of  plaintiffs,  testified: 

"Q.  Well,  did  you  have  anything  to  do  with  the 
location  of  that  joss  house  over  there?  A.  Yes;  that 
time  when  I  was  put  up  money,  me  help  to  build  that 
building.    •    •     • 

"Q.  Well,  now,  state  what  you  had  to  do,  if  anything, 
with  the  location  of  the  joss  house  in  Chinatown? 
A.  •  •  •  Well,  when— first  after  the  fire  bum  up  the 
town  and  Mr.  Manning  asked  these  Chinamen  to  move 
down  that  place,  first  place  Chinamen  think  that  place  is 
too  low;  didn't  want  to  move  down  in  the  first  place. 
After  that  they  come  talk  to  me  and  try  to  get  these 
Chinamen  to  move  down  there  and  he  willing  to  give 
them  a  place,  a  lot  of  land  to  build  a  church,  joss  house, 
and  then  I  told  him  I  will  move  up  to  Carson— I  ain't  got 
anything  to  do  with  this  town— and  you  better  go  down 
there  and  talk  to  Su  Lee  and  QuongAh  Moon,  that  is  the 
store  name,  man's  name  keeps  the  store  here. 

"Q.  Well,  did  you  have  a  further  talk  with  Mr. 
Manning  and  Mr.  Haskell  about  it?  A.  Then  I  take  Mr. 
Manning — you  see,  that  time  Chinatown  burn,  and  that 
fellow  Quong  Ah  Moon  and  Su  Lee  had  a  laundry  house 
on  this  side  of  the  depot,  and  I  take  him  up  there  and 
show  him  the  place  where  Su  Lee  is  and  Quong  Ah  Moon 
is,  and  he  have  a  talk  with  them.  So  I  didn't  talk  to  him 
afterwards.  •    *     • 

"Q.  State  exactly,  as  near  as  you  can  remember,  what 
either  Mr.  Manning  or  Mr.  Haskell  said  about  giving  this 
land,  if  anything?  A.  Well,  he  says  he  give — he  willing  to 
give  that  piece  of  land  to  build  joss  house,  a  lot  of  land. 
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"Q.  Who  did  he  say  that  to?  A.  He  say  that  to  roe 
first  place.  And  then  I  tell  him  I  move  my  store  up  to 
Carson  City,  and  I  ain't  ^t  nothing  to  do  with  it,  and 
then  I  take  them  up  to  talk  to  Su  Lee  and  Quong  Ah 
Moon. 

"Q.  Did  you  have— did  you  hear  what  they  said  to  him? 
A.  Yes;  I  hear  him.  I  haven't  time  to  wait  for  them, 
and  after  that  they  stay  there  and  talk  a  long  while,  I 
suppose;  I  didn't  wait  for  them.  I  tell  him  to  go  up  there 
and  explain  it  to  Su  Lee  and  Quong  Ah  Moon. 

"Q.  When  was  this?  What  year  was  this  conversation 
that  you  refer  to?    A.  That  was  on  the  '78. 

"Q.  About '78?    A.  In  1878. 

"Q.  Do  you  know  how  soon  after  that  the  joss  house 
was  built  that  you  describe,  the  two-story  building,  the 
first  one?  A.  That  joss  house  built  in  '79.  I  suppose  on 
about  between  April  and  May,  I  think. 

"Q.  In  '79?  A.  In  '79  I  think;  about  in  the  summer 
time. 

"Q.  Were  you  ever  in  that  building  after  it  was  built? 
A.  Oh,  yes.  I  was  here  when  he  build  him;  they  had 
lots  of  fun  there,  lots  of  people  from  Winnemucca  and 
Truckee  and  all  those  places  come  here. 

"Q.  Had  a  kind  of  ceremony?  A.  Yes;  had  some  kind 
of  ceremony. 

"Q.  And  were  you  ever  in—  That  building  you  have 
said  was  burned.  Were  you  ever  in  the  building  that  is 
there  now?    A.  Oh,  yes. 

"Q.  When  did  you  move  to  San  Francisco?  When  did 
you  leave  Nevada?  A.  I  leave  Nevada  about  26  years 
ago. 

"Q.  About  ^  years  ago?    A.  Yes. 

"Q.  And  how  many  times  were  you  in  that  building; 
say  that  is  there  now?  A.  Well,  the  time  that  he  build 
it  I  think  many  times;  many  times  when  he  build  it 
before  I  went  to  San  Francisco,  and  then  when  I  come 
back  from  San  Francisco  mostly  2  or  3  years  time  I  come 
up  here  and  sometimes  drop  in.  Many  times  I  been  in 
there. 
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"Q.  And  do  you  know  what  the  buildin?  that  was  put 
on  there  first,  the  two-story  building,  what  it  was  used 
for?    A.  Joss  house. 

"Q.  Well,  what  do  you  mean  by  that?  What  is  a  joss 
house  used  for?  A. '  Joss  house,  you  know,  what  the 
Chinese  please  God,  see. 

"Q.  Use  like  a  church?  A.  Just  the  same  like  a 
church,  yes. 

"Q.  Well,  just  describe  how  it  was  used?  A.  Well, 
joss  house  the  same  as  people — you  people  please  the 
same,  all  the  same  people  same  as  church,  all  the  same; 
nearly  the  same. 

"Q.  Well,  what  do  the  Chinamen  do  that  go  there? 
A.  Well,  sometimes  Chinamen  go  there,  you  know,  please 
God,  some  Chinamen,  you  know  always  please  God. 
Anything  he  want  to  do  anything  he  go  ask  God.  And 
then  any  Chinaman  sometimes  have  a  dispute  from  the 
other,  then  all  go  there  and  try  to  have  compromise  make 
out,  make  him  come  and  man  decide  the  business  there 
sometime.  Any  of  the  Chinamen  or  one  of  them  have  a 
dispute  one  to  the  other,  you  know,  and  they  try  to  make 
ctwnpromise,  settle  it,  anything  of  that  kind,  business 
men  alt  go  there  to  meet  him,  get  him  settle  it,  you 
know.  Any  poor  man  dead,  anything  of  that  kind, 
always  that  society  they  help  him  out.  Anybody  got  no 
money  to  bury  it,  anything  of  that  kind,  they  pay  out 
money  to  bury  them.  Any  sick  man,  anything  of  that 
kind,  they  try  to  help  him. 

"Q.  Well,  do  they  take  sick  men  there  sometimes? 
A.  Yes;  sick  man  in  behind  little  place  hospital  before; 
right  behind  joss  house. 

"Q.  Right  behind  the  joss  house?    A.  Yes. 

"Q.  Are  you  acquainted  with  the  customs  of  Chinese 
people?    A.  This  Chinatown  here? 

"Q.  Do  you  know  the  customs  and  manners  of  Chinese 
people?    A.  China  people  here  in  town? 

"Q.    Yes.    A.  Oh,  yes. 

"Q.  And  are  you  acquainted  with  the  customs  of 
Chinese  people  in  San  Francisco  and  in  China?    A.  Yes. 


t,L.ooglc 


Su  Lee  v.  Peck 


Opinion  of  the  Court — Coleman,  J. 


"Q.  Then  I  will  ask  you  whether  this  building  called 
the  joes  house  here  was  used  as  a  joss  house  according 
to  the  customs  of  Chinese  people?    A.  Yea." 

Su  Lee,  one  of  the  plaintiffs,  testified  in  part  as  follows: 

"Q.  Ask  him  if  he  knew  a  man  named  Manning  and 
a  man  named  Haskell.     A.  Yes,  sir. 

"Q.  Ask  him  if  he  ever  had  any  conversation  with 
Mr.  Manning  or  Mr.  Haskell  about  the  joss  house  and 
Chinatown.     A,  Yes,  sir. 

"Q.  Let  him  state  what  they  said  to  him.  A.  He  says 
since  the  Chinatown  bum  people  in  Reno  went — the 
Chinese  move  out  and  find  a  new  location,  and  some  fel- 
low, white  fellow,  ask  the  Chinese  want  to  move  another 
way,  so  the  Chinese  don't  like  it  So  Mr.  Manning  said, 
'Why  don't  you  move  down  here?'  The  same  now  as 
the  Chinatown  here. 

"Q.  All  right.  Go  ahead.  A.  Then  Mr.  Manning  and 
Haskell  call  all  the  Chinamen  and  interview  the  new 
Chinatown,  view  the  place,  and  all  Chinese  like  that 
place,  so  Mr.  Manning  build  two  houses,  one  or  two 
wooden  buildings,  to  rent  to  all  Chinese.  And  now  one 
brick  building,  as  some  now  occupy,  and  he  contract 
with  Mr.  Manning  to  build  that  store. 

"Q.  All  right.  Go  ahead.  A.  Since  Mr.  Manning 
build  that  two  house,  and  some  Chinamen  they  went  to 
build  some  more  cabin  on  the  Chinatown  by  themselves, 
by  Chinamen,  and  a  year  later  the  Chinese  want  to  build 
a  church,  the  so-called  joss  house.  And  he  is  with  Mr. 
Manning  to  build  that  joss  house. 

"Q.  Well,  ask  him  if  Mr.  Manning  said  anything,  or 
Mr.  Haskell,  about  giving  him  or  the  China  boys  a  lot  for 
a  joss  house.     A.  Yes,  sir. 

"Q.  What  did  they  say?  A.  So  he  asked  Mr.  Manning, 
Mr.  Haskell,  if  he  could  give  the  lot  to  the  Chinamen  to 
build  a  joss  house.  Then  Mr.- Manning  take  him  down 
to  Chinatown;  told  him  he  could  have  the  lot.  He  grive 
the  lot  to  him,  and  say  he  could  build  joss  house  any  size 
he  want,  and  he  charge  no  rent  and  pay  no  tax,  and  give 
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it  to  him  to  protect  all  Chinese  sick  people;  was  forever 
Chinese. 

"Q.  Ask  him  if  Mr.  Manning  or  Mr.  Haskell  went  with 
him  and  he  marked  out  the  lot,  put  stakes  down,  or  any- 
thin?  like  that  A.  Mr.  Manning  take  him  down  and 
measure  and  show  him  the  lot,  stuck  up  square  all  of  the 
comer  and  show  him  that  is  the  place  going  to  build  for 
joss  house.    That  is  what  Mr.  Manning  said. 

"Q.  And  ask  him  if  they  set  up  stakes,  stick  stakes,  on 
the  comers.    A.  Yes,  sir. 

"Q.  Ask  him  if  that  was  the  same  place  they  buJld  the 
joss  house.     A.  Same  place.     •    *     "' 

"Q.  Ask  him  if  Mr.  Manning  or  Mr.  Haskell,  or  any 
other  person,  ever  said  they  owned  the  property,  or  said 
anything  about  the  property,  about  the  title  to  the  prop- 
erty after  that  time.  A.  He  said  he  asked  Mr.  Manning. 
Manning  said  give  to  him;  this  belong  to  the  joss  house 
property." 

Charley  Bi  Yen,  a  witness  called  in  behalf  of  plaintiff, 
seemed  to  have  given  a  portion  of  his  testimony  direct 
and  some  through  an  interpreter.  In  answering  directly, 
when  asked  what  was  said  by  Mr.  Manning,  the  witness 
replied: 

"Yes,  I  give  China  boy  for  the  joss  house.  I  tell  him 
Mr.  Peck  no  use  lawsuit,  row.  No  use  row  about  that. 
I  tell  him  Mr.  Peck  •  •  •  Manning  tell  him  Mr.  Peck, 
he  say." 

The  following  seems  to  have  been  the  testimony  which 
the  witness  gave  through  an  interpreter; 

"Mr.  Manning  did  tell  Mr.  Peck  I  give  that  joss  house 
to  the  Chinamen.     Don't  bother  with  it.     Leave  it  alone." 

The  testimony  upon  which  it  is  claimed  that  a  license 
was  granted  to  use  the  lot  in  question  for  a  joss  house 
is  that  of  the  witness  John  Eraser,  wherein  he  testified 
relative  to  a  conversation' with  Mr.  Manning,  and  said: 

"And  we  got  to  talking  about  old  times  in  Reno,  and 
this  China  question  was  brought  up,  and  I  says,  'There 
ain't  much  left  down  in  Chinatown  now  except  the  joss 
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house  on  the  south  side. '  And  he  says, '  No. '  He  says  he 
guessed  they  will  keep  that  as  long  as  they  don't  have  to 
pay  artything  on  the  rent  of  the  ground.  He  didn't  tell 
me  that  he  gave  them  the  ground  or  anything  of  ttiat 
kind.     But  he  said  they  had  never  paid  any  rent  on  it" 

2.  We  cannot  see  that  there  is  anything  in  the  testi- 
mony of  the  witness  Fraser  which  is  in  conflict  with  the 
evidence  of  the  other  witnesses.  He  simply  related  that 
Manning  had  said  that  the  society  did  not  have  to  pay 
rent;  but  Manning  did  not  say  he  had  or  had  not  given 
the  ground  to  the  society.  If  he  had  given  the  ground 
to  the  society  "forever,"  as  testified  by  Su  Lee,  they  cer- 
tainly would  not  have  to  pay  rent  The  language  used  by 
Manning  was  in  no  way  contradictory  of  the  testimony 
given  by  the  witnesses  who  appeared  in  behalf  of  the 
plaintiffs.  It  is  an  elementary  rule  that  on  a  motion  for 
a  nonsuit  the  evidence  should  be  construed  strongly  in 
favor  of  the  plaintiff.  (McCafferty  v.  Flinn,  32  Nev.  269, 
107  Pac.  225.) 

8.  This  brings  us  to  a  consideration  of  the  question 
whether  an  unincorporated  religious  society  can  take  title 
to  real  estate  in  Nevada.  We  think  it  can.  Counsel  for 
respondents,  in  support  of  their  contention,  rely  upon  the 
following  language  from  34  Cyc  p.  1149.  to  sustain  their 
position : 

"  Mere  voluntary  religious  associations  are  incapable  of 
taking  or  holding  real  property  in  their  society  name," 

Some  of  the  cases  cited  in  support  of  the  text  rely  upon 
Trustees  of  Baptist  Association  v.  Hart,  4  Wheat.  1,  4 
L.  Ekl.  499,  to  sustain  the  position  taken,  while  the  case  of 
Goesele  v.  Bimeler.  Fed.  Gas.  No.  5503,  5  McLean,  223, 
affirmed,  Id.,  in  14  How.  589,  14  L.  Ed.  554,  was  not  a  case 
of  a  gift  for  charitable  uses.  Some  of  the  other  cases 
cited  do  not  give  the  question  the  consideration  which  it 
merits.  The  case  which  most  strongly  sustains  the  posi- 
tion of  respondents  is  that  of  Baptist  Association  v.  Hart, 
supra,  but  that  case  was  overruled  by  a  unanimous  court 
in  Vidal  v.  Girard's  Executors.  2  How.  127,  11  L.  Ed.  205, 
the  opinion  having  been  written  by  Story,  J.,  who  was  a 
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member  of  the  court  when  Baptiit  Association  v.  Hart 
was  decided.  After  some  consideration  of  the  common 
law  and  the  statute  of  43  Elizabeth,  known  as  the  "Statute 
of  Charitable  Uses,"  the  opinion  proceeds; 

"There  are,  however,  dicta  of  eminent  judges  (some  of 
which  were  commented  upon  in  the  case  of  4  Wheat  1, 
4  L.  Ed.  499)  which  do  certwnly  support  the  doctrine  that 
charitable  uses  might  be  enforced  in  chancery  upon  the 
general  jurisdiction  of  the  court,  independently  of  the 
statute  of  43  Elizabeth,  and  that  the  jurisdiction  had 
been  acted  upon,  not  only  subsequent,  but  antecedent,  to 
that  statute.  Such  was  the  opinion  of  Sir  Joseph  Jekyll 
in  Eyre  v.  Counteas  of  Shaftstmry,  2  P.  Will.  103,  2  Equity 
Abridg.  710,  pi.  2,  and  that  of  Lord  Northington  in 
Attorney-General  v.  Tancred,  1  Eden,  10  (S.  C.  Ambler, 
361, 1  Wm.  Black.  90),  and  that  of  Lord  Chief  Justice 
Wilmot,  in  his  elaborate  judgment  in  Attorney-General  v. 
Lady  Dovming,  Wilmot's  Notes,  p.  1,  26,  given  after  an 
examination  of  all  the  leading  authorities.  Lord  Etdon, 
in  the  Attorney-General  v.  Skinner's  Company,  2  Russ. 
407,  intimates  in  clear  terms  his  doubts  whether  the 
jurisdiction  of  chancery  over  charities  arose  solely  under 
the  statute  of  Elizabeth,  suggesting  that  the  statute  has 
perhaps  been  construed  with  reference  to  a  supposed 
antecedent  jurisdiction  of  the  court,  by  which  void 
devises  to  charitable  purposes  were  sustained.  Sir  John 
Leach,  in  the  case  of  a  charitable  use  before  the  statute 
of  Elizabeth  (Attorney-General  v.  Master  of  Brentwood 
School,  1  Mylne  and  Keen,  376)  said:  'Although  at  his 
lime  no  legal  devise  could  be  made  to  a  corporation  for  a 
charitable  use,  yet  lands  so  devised  were  in  equity  bound 
by  a  trust  for  the  charity,  which  a  court  of  equity  would 
then  execute,'  In  point  of  fact  the  charity  was  so 
decreed  in  that  very  case,  in  the  twelfth  year  of  Eliza- 
beth. But  what  is  still  more  important  is  the  declaration 
of  Lord  Redesdale,  a  great  judge  in  equity,  in  Attorney- 
General  V.  Mayor  of  Dublin.  1  Bligh  New  R.  312,  347 
(1827),  where  he  says:  'We  are  referred  to  the  statute  of 
Elizabeth,  with  respect  to  charitable  uses,  as  creating  a 
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new  law  upon  the  subject  of  charitable  uses.  That 
statute  only  created  a  new  jurisdiction;  it  created  no 
new  law.  It  created  a  new  and  ancillary  jurisdiction,  a 
jurisdiction  created  by  commission,  etc. ;  but  the  pro- 
ceedings of  that  commission  were  made  subject  to  appeal 
to  the  lord  chancellor,  and  he  might  reverse  or  affirm  what 
they  had  done,  or  make  such  order  as  he  might  think  fit 
for  reserving  the  controlling  jurisdiction  of  the  court  of 
chancery  as  it  existed  before  the  passing  of  that  statute; 
and  there  can  be  no  doubt  that  by  information  by  the 
attorney-general  the  same  thing  might  be  done.'  He 
then  adds:  'The  right  which  the  attorney-general  has  to 
file  an  information  is  a  right  of  prerogative.  The  king, 
as  parens  patrix,  has  a  right,  by  his  proper  officer,  to  call 
upon  the  several  courts  of  justice,  according  to  the  nature 
of  their  several  jurisdictions,  to  see  that  right  is  done  to 
his  subjects  who  are  incompetent  to  act  for  themselves, 
as  in  the  case  of  charities  and  other  cases.'  So  that 
Lord  Redesdale  maintains  the  jurisdiction  in  the  broadest 
terms,  as  founded  in  the  inherent  jurisdiction  of  chancery 
independently  of  the  statute  of  43  Elizabeth.  In  addition 
to  these  dicta  and  doctrines,  there  is  the  very  recent 
case  of  the  Incorporated  Society  v.  Richard,  1  Drudy  and 
Warren,  268,  where  Lord  Chancellor  Sugden,  in  a  very 
masterly  judgment,  upon  a  full  survey  of  all  the  authori- 
ties, and  where  the  point  was  directly  before  him,  held 
the  same  doctrine  as  Lord  Redesdale,  and  expressly 
decided  that  there  is  an  inherent  jurisdiction  in  equity  in 
cases  of  charity,  and  that  charity  is  one  of  those  objects 
for  which  a  court  of  equity  has  at  all  times  interfered  to 
make  good  that  which  at  law  was  an  illegal  or  informal 
gift;  and  that  cases  of  charity  in  courts  of  equity  in 
England  were  valid  independently  of  and  previous  to  the 
statute  of  Elizabeth. 

"Mr.  Justice  Baldwin,  in  the  case  of  the  will  of  Sarah 
Zane,  which  was  cited  at  the  bar  and  pronounced  at 
April  term  of  the  circuit  court  in  1833  (see  Brightly's  N. 
P.  Repts.  Magitl  &  Brown,  346,  note),  after  very  exten- 
sive and  learned  researches  into  the  ancient  English 
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authorities  and  statutes,  arrived  at  the  same  conclusion 
in  which  the  district  judge,  the  late  lamented  Judge 
Hopkinson,  concurred;  and  that  opinion  has  a  more 
pointed  bearing  upon  the  present  case,  since  it  included 
a  full  review  of  the  Pennsylvania  laws  and  doctrines  on 
the  subject  of  charities. 

"But  very  strong  additional  light  has  been  thrown  upon 
this  subject  by  the  recent  publications  of  the  commis- 
sioners on  the  public  records  in  England,  which  contain 
a  very  curious  and  interesting  collection  of  the  chancery 
records  in  the  reign  of  Queen  Elizabeth,  and  in  the  earlier 
reigns.  Among  these  are  found  many  cases  in  which  the 
court  of  chancery  entertained  jurisdiction  over  charities 
long  before  the  statute  of  43  Elizabeth;  and  some  fifty 
of  these  cases,  extracted  from  the  printed  calendars,  have 
been  laid  before  us.  They  establish,  in  the  most  satis- 
factory and  conclusive  manner,  that  cases  of  charities 
where  there  were  trustees  appointed  for  general  and 
indefinite  charities,  as  well  as  for  specific  charities,  were 
familiarly  known  to,  and  acted  upon,  and  enforced  in,  the 
court  of  chanceiy.  In  some  of  these  cases  the  charities 
were  not  only  of  an  uncertain  and  indefinite  nature,  but, 
as  far  as  we  can  gather  from  the  imperfect  statement  in 
the  printed  records,  they  were  also  cases  where  there 
were  either  no  trustees  appointed,  or  the  trustees  were 
not  competent  to  take.  These  records,  therefore,  do,  in  a 
remarkable  manner,  confirm  the  opinions  of  Sir  Joseph 
Jekyll,  Lord  Northington,  Lord  Chief  Justice  Wilmot, 
Lord  Redesdale,  and  Lord  Chancellor  Sugden.  Whatever 
doubts,  therefore,  might  properly  be  entertained  upon  the 
subject  when  the  case  of  the  Trustees  of  the  Philadelphia 
Baptist  Assoeiation  v.  Hart's  Executors,  4  Wheat.  1,  4  L. 
E!d.  499,  was  before  this  court  (1819),  those  doubts  are 
entirely  removed  by  the  late  and  more  satisfactory  sources 
of  information  to  which  we  have  alluded." 

FYom  the  quotation  it  will  be  seen  that  the  case  of 
Baptist  Association  v.  Hart  is  completely  overthrown, 
and  the  rule  that  a  gift  to  an  unincorporated  religious 
society  of  property  to  be  dedicated  to  pious  uses  was  held 
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to  be  good  at  common  law.  We  know  of  no  decision 
wherein  the  opinion  in  Vidal  v.  Girard  has  been  criticized. 
In  Ould  V.  Washington  Hospital,  95  U.  S.  (5  Otto)  on  page 
313,  24  L.  Ed.  450,  it  is  said: 

"At  common  law,  lands  may  be  granted  to  pious  uses 
before  there  is  a  grantee  competent  to  take.  In  the 
meantime,  the  fee  will  lie  in  abeyance.  It  will  vest  when 
the  grantee  exists.  {Town  ofPawlet  v.  Clark,  9  Cranch, 
292,  3  L.  Ed.  735. )  See,  also.  Beatty  v.  Kurtz,  2  Pet.  566,  7 
L.  Ed.  521,  and  Vincennes  University  v.  Indiana,  14  How. 
268, 14  L.  Ed.  416." 

See,  also.  RusseU  v.  Allen,  107  U.  S.  163-167,  2  Sup.  Ct 
327, 27  L.  Ed.  397 ;  Werlein  v.  New  Orleans,  177  U.  S.  390, 20 
Sup.  Ct.  682,  44  L.  Ed.  817;  McCord  v.  Ochiltree,  8  Blackf. 
(Ind. )  15;  St.  Peter's  Church  v.  Brown,  21  R.  I.  367.  43  Atl. 
642;  Lewis  Estate,  1  Pa.  Dist.  Ct.  R.  423;  Preachers'  Aid 
Soc.  V.  Rich,  46  Me.  552;  Washburn  v.  SewaU,  9  Mete. 
(Mass. )  280;  Swazey  v.  Am.  Bib.  Soc. ,  57  Me.  523;  Trenton 
Soc.  V.  Howell,  63  Atl.  (N.  J.)  1110;  MiUer  v.  Chittenden, 
4  Iowa,  252;  Hombeck  v.  Am.  Bible  Soc.,  2  Sandf.  Ch.  133; 
Paschal  V.  Acklin,  27  Tex.  173;  Pennoyer  v.  Wadhams,  20 
Or.  274.  26  Pac.  720.  11  L.  R.  A.  210. 

In  Schmidt  et  al.  v.  Hess  et  aL,  60  Mo.  at  page  595,  the 
rule  is  laid  down  as  follows: 

"No  doubt  is  entertained  that  the  gift  under  considera- 
tion is  a  charity,  and  falls  within  the  meaning  of  the 
rules  of  chancery.  {2  Sto.  Eq.  Jur.  sec.  1164,  and  cases 
cited. )  And,  although  in  consequence  of  the  nonincor- 
poration  of  the  church  for  whose  benefit  the  grant  was 
made,  there  was  no  one  in  esse,  at  the  time  of  making 
the  donation,  capable  of  being  the  recipient  of  the  trust, 
yet,  the  use  being  a  charitable  one,  a  court  of  equity, 
having  ascertained  the  intent  of  the  grantor,  will  not 
allow  the  grant  on  that  account  to  fail,  but  will  see  to  its 
effectuation.  (2  Sto.  Eq.  Jur.  sees.  1165,  1166,  and  cases 
cited;  Potter  v.  Chapin,  6  Paige  N.  Y.  639,  and  cases 
cited;  St.  Louis  County  Court  v.  Griswold,  58  Mo.  175.)" 

In  considering  the  question  involved  here,  it  is  said  in 
6  Cyc.  903: 
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"They  are  construed  as  valid  when  possible,  and  are 
often  upheld  where  private  trusts  would  fail.  A  ^ft  in 
trust  for  a  charity  not  existini?  at  the  date  of  the  gift 
and  the  beginning,  of  whose  existence  is  uncertain,  or 
which  is  to  take  effect  upon  a  contingency  that  probably 
will  not  happen  within  a  life  or  lives  in  being  and  twenty- 
one  years  afterwards,  is  valid  if  there  is  no  gift  of  the 
property  meanwhile  to  or  for  the  benefit  of  any  private 
person.  In  consequence  of  such  favor,  gifts  of  this  char- 
acter are  sustained,  though  vaguely  expressed,  and  when 
a  gift  is  clearly  for  a  charitable  use,  the  trustees  named 
therein  take  the  legal  estate  in  fee,  though  the  deed  does 
not  in  terms  run  to  their  heirs  and  assigns;  and  though 
the  instrument  of  gift  makes  no  provision  for  the 
conveyance  to  trustees,  the  donated  property  becomes 
immediately  charged  with  the  trust  in  the  hands  of  either 
the  executors  or  heirs.  Equity  will  not  permit  these 
trusts  to  fail  because  its  particular  purposes  are  uncer- 
tun,  or  for  want  of  a  trustee,  though  no  existing  donee 
is  named,  from  which  it  results  at  common  law  that 
though  the  gift  to  a  charitable  use  is  to  a  voluntary  asso- 
ciation or  an  unincorporated  society  which  is  uncertain, 
indefinite,  and  fluctuating  in  its  membership,  the  court 
will  nevertheless,  under  the  common-law  rule,  at  least 
uphold  it  and  appoint  a  trustee  to  take  and  administer 
the  fund  according  to  the  terms  of  the  grant" 

The  most  recent  decision  sustaining  our  position  is  that 
of  In  re  Upham's  Estate,  127  Cal.  90,  59  Pac,  315,  from 
which  we  quote: 

"  It  is  contended,  however,  that  the  trust  is  void  because 
the  parties  named  as  trustees  are  incapable  of  taking  the 
property.  The  trustees  of  the  orphans'  home,  it  is  true, 
do  not  constitute  a  corporation.  It  was  organized  under 
the  auspices  of  the  Grand  Lodge  of  the  Independent 
Order  of  Good  Templars  of  the  State  of  California,  which 
is  a  corporation,  and  it  is  under  the  management  and  con- 
trol of  a  continuous  board  of  trustees,  consisting  of  eight 
persons,  one-half  of  whom  are  selected  every  two  years 
by  the  order.     These  trustees  seem  to  be  appropriate 
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persons  to  take  char^  of  this  charitable  fund,  and 
manage  it  for  the  purposes  of  the  trust;  but,  even  if  it 
should  be  held  that  in  a  strict  legal  sense  they  are  not 
capable  of  taking,  yet  the  charity  would  not  fail  for  that 
reason.  A  court  will  not  allow  a  charitable  trust  to  fail 
for  want  of  a  legal  trustee.  Of  course,  in  this  country 
courts  of  equity  will  not  go  so  far  in  executing  indefinite 
charities  as  the  courts  of  equity  went  in  England  under 
the  statute  of  43  Elizabeth,  for  there,  if  it  could  be  dis- 
covered from  a  deed  or  will  that  anything  in  the  nature 
of  a  charity  was  intended,  however  vague  or  indefinite, 
the  chancellor  would  devote  it  to  some  sort  of  a  charity. 
But  in  this  country  courts  have  been  extremely  liberal  in 
construing  charities,  and  under  principles  analogous  to 
the  doctrine  of  cy-pres  have  enforced  trusts  far  more 
indefinite  and  inexact  than  the  one  here  involved." 

4.  We  are  of  the  opinion  that  not  only  is  the  contention 
of  appellants  sustained  by  the  great  weight  of  author- 
ity but  by  sound  reason  as  well,  and,  in  view  of  the  fact 
that  the  lot  was  given  to  the  society  in  consideration  of 
the  locating  in  the  vicinity  of  the  lot  in  question  of  the 
Chinese  inhabitants  of  Reno,  and  of  the  making  of  the 
improvements  which  were  made  by  the  society  upon 
the  lot,  that  equity  and  good  conscience  should  for  all 
time  close  the  mouth  of  Manning  and  his  grantees  to 
assert  the  incapacity  of  the  society  to  take  title  to  the 
property  in  question. 

It  is  ordered  that  the  judgment  be  reversed,  and  that 
the  case  be  remanded  for  a  new  trial. 

McCarran,  J. :  I  concur. 


NORCaoss,X.  J.:  I  dissent 
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t  No.  2214] 

BESSIE  MILLER,  Respondent,  v.  W.  B.  THOMPSON, 
Appellant. 

[160  Pac.  7751 

1.  Pleadind— Amendment — raAYEB, 

Under  Rev.  Laws.  50S1,  providing  tbnt  nhei'e  the  vnrlnnce  Is 
not  material,  n  flndlng  nct-ordliiK  to  the  evidence  or  an  Imme- 
diate amendment  mn.v  (w  ordered,  nmenduieiit  of  prayer  of  the 
complaint  may  )«  allowed  at  coiuL'tuslon  of  plalntlfTB  cnHe. 

2.  ro.\TBA<TS  ^VAi.iniTY— Impossibility  of  rEHFoBMANce  —  Mis- 

The  eontrnot  whereby  plaintiff  abandons  public  lands,  on 
which  she  has  located  mining  claims,  In  consideration  of  the 
payment  to  her  by  defendant  of  flOO  a  month,  till  sale  of  IGO 
ncren  of  the  land,  and  nKrcenient  of  defendant  to  make  nppli- 
ifitlon  for  withdrawal,  nnder  the  Carey  Act  (Act  of  Aug.  18, 
1804,  c,  301,  28  Stnt,  372)  of  said  lands  and  other  lands,  and  to 
appropriate  and  develop  them  thereunder,  the  same  to  be  sold, 
iind  a  Qftb  of  the  proceeds  of  sale  to  be  paid  to  plaintiff,  is  void 
as  iniposBlbte  of  performance,  and  made  under  a  mntiial  mis- 
take; said  act  not  allowlat;  of  futle  of  withdrawn  land  by  the 
one  wltbdrnwlnu  It.  but  only  development  of  an  Irrigation  sys- 
tem and  sale  of  water  therefrom  to  settlers,  who  make  entry  on 
the  land  and  bny  It  from  the  state. 

Appeal  from  Firat  Judicial  District  Court,  Ormsby 
County;  Frank  P.  Langan,  Judge. 

Action  by  Bessie  Miller  against  W.  B.  Thompson. 
Judgment  for  the  plaintiff,  and  the  defendant  appeals. 
Reversed. 

C.  O.  Wkittemore  and  Piatt  &  Sanford,  for  Appellant: 
The  court  erred  in  permitting  the  plaintiff  on  the  day 
of  the  trial  to  amend  her  complaint  without  notice  to  the 
defendant  or  adverse  party,  or  to  his  attorneys.  (Rev. 
Laws,  5084.)  Plaintiff  has  secured  a  judgment  in  this 
case  without  a  semblance  of  allegation  in  her  amended 
pleadings  entitling  her  to  a  recovery  as  prayed  for  in  the 
amended  prayer  of  the  amended  complaint,  "  It  is  error 
to  render  judgment  against  a  party  who  is  made  defen- 
dant by  amending  a  complaint  without  giving  him  an 
opportunity  to  answer."  (Afcars  v,  James,  2  Nev.  342; 
Weir  V.  Washoe  H.  &  S.  Co.,  31  Nev.  528. )  "A  complaint 
cannot  be  altered  in  a  material  part  thereof  without 
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notice  to  defendant.  Especially,  it  cannot  be  so  altered 
as  to  set  out  a  new  and  distinct  cause  of  action."  {Keller 
V.  Blasdel.  2  Nev.  162;  Ogle  v.  Miller,  128  Iowa,  474. 104 
N.  W.  502;  LinoU  v.  Rowland,  119  Cal.  462,  51  Pac.  687; 
Sckuitz  V.  Loomw.  40  Neb.  152,  58  N.  W.  693.) 

The  trial  court  could  not  properly  execute,  assign,  and 
adopt  the  findings  and  conclusions  of  law  filed  in  the 
case,  the  findings  being  unsupported  by  the  allegations 
of  the  original  complaint  and  cause  of  action  therein 
stated,  and  being  inconsistent  therewith. 

The  contract  entered  into  was  an  unconscionable  con- 
tract, and  could  not  be  enforced  either  at  law  or  in  equity. 
It  pretends  to  call  for  the  payment  of  moneys  on  the  part 
of  the  defendant,  his  executors,  administrators,  suc- 
cessors and  assigns  forever,  and  without  restriction  or 
limitation  as  to  all,  and  pretends  likewise  to  permit  the 
plaintiff  to  enforce  the  collection  of  moneys  in  monthly 
installments  from  the  defendant  forever,  and  without 
limitation  or  restriction  as  to  time;  likewise,  pretends  to 
pass  this  pretended  right  and  privilege  on  to  her  suc- 
cessors, executors,  administrators  and  assigns.  "The 
insurmountable  obstacle  in  the  way  of  affirming  the 
judgment,  however,  lies  in  the  fact  that  it  cannot  stand 
the  test  of  an  application  of  equitable  principles,  but,  on 
the  contrary,  is  absolutely  unconscionable."  {GanMe  v. 
SUver  Peak,  34  Nev.  351.) 

H.  C.  Price,  for  Respondent: 

The  amendment  allowed  to  the  complaint  in  no  wise 
changed  the  issues  involved,  the  cause  of  action  being 
based  upon  a  continuing  contract,  and  the  defendant's 
answer  admitting  that,  by  the  terms  of  the  writing  set 
out  in  the  complaint,  he  was  to  make  monthly  payments 
to  plaintiff  until  the  time  of  the  sale  of  any  of  the  lands 
mentioned  in  the  contract  The  statute  provides  for 
amendments  to  conform  to  the  proofs.  (Rev.  Laws,  5080, 
5081.)  The  law  neither  does  nor  requires  an  idle  act, 
and  it  would  be  idle  to  require  notice  or  a  trial  de  novo 
when  the  subject-matter  of  the  amendment  has  been 
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gone  into  upon  the  trial.  {Maionehi  v,  Nicholini,  82  Pac. 
1052;  RamAoz  v.  Stan^mry,  13  Cal.  App.  649, 110  Pac.  472. ) 

If  the  appellant  felt  that  the  amendment  raised  issues 
not  raised  by  the  original  pleadings,  he  should  have  asked 
to  have  the  case  reopened  for  the  purpose  of  trying  the 
new  issues.  Error  cannot  be  predicated  on  the  allowance 
of  such  an  amendment  unless  this  was  done.  {JackBon 
V.  Jackson,  27  Pac.  957;  Ennia  Brown  Co.  v.  Hurst,  82 
Pac.  1060.) 

It  was  proper  to  allow  the  prayer  of  the  complaint  to 
be  amended  to  conform  to  the  amount  found  to  be  due 
under  the  contract  Where  an  amendment  might  have 
been  allowed  to  cure  a  variance,  the  judgment  will  not 
be  disturbed  because  no  formal  amendment  was  made. 
{Kuhn  V.  McKay,  49  Pac.  473;  Johnston  v.  Farmers'  Ins. 
Co.,  106  Mich.  96;  French  v.  McCarthy.  58  Pac.  154.) 
Amendments  to  pleadings  to  conform  to  evidence  given 
without  objection  is  permissible.  In  such  cases  they 
may  be  considered  so  amended.  ( Westtand  Pub.  Co.  v. 
iJoyo/,  79  Pac.  1096;  Cureton  v.  Curettm,  48  S.  E.  162; 
JVer  V.  Bmven.  100  N.  W.  105;  Goldsmith  v.  GoUand  Bldg. 
Co..  81  S.  W.  1112;  Hetzel  v.  Easterly,  89  N.  Y.  S.  154.) 

The  court  may  grant  any  relief  consistent  with  the 
case  made  and  embraced  within  the  issue  when  defen- 
dant has  answered.    (Rev.  Laws,  5241.) 

The  contract  in  question  was  not  an  unconscionable 
contract.  To  make  it  such,  there  must  have  been 
either  fraud,  misrepresentation,  accident,  mistake,  foUy, 
or  ignorance.  "A  contract  is  not  invalid,  nor  is  the 
promisor  discharged,  merely  because  it  turns  out  diffi- 
cult, unreasonable,  dangerous,  or  burdensome."  {9  Cyc. 
625.)  "Where  the  contract  becomes  impossible  subse- 
quent to  the  making  of  the  contract,  the  general  rule  is 
that  the  promisor  is  not  therefore  discharged."  (9  Cyc. 
627.)  "Where  a  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  notwithstanding  any  accident  by  inevitable  neces- 
sity, because  he  might  have  provided  against  it  by  his 
contract"     (9  Cyc.  72a) 


t,  L-OOgic 


Miller  v.  Thompson 


OpintoD  of  tbe  Goort — HcGkirmn,  J. 


By  the  Court,  McCabran,  J. : 

This  is  an  action  on  contract.  It  appears  from  the 
record  that  the  plaintiff  had  located  mining  claims  on  the 
open  public  domain  in  Fish  Lake  Valley,  in  Esmeralda 
County,  Nevada,  the  land  embraced  within  the  claims 
amounting  to  some  65,000  acres. 

The  contract  entered  into  by  the  parties  and  on  which 
this  action  is  founded  was  in  part  as  follows: 

"That  for  and  in  consideration  of  the  sum  of  one 
hundred  dollars  ($100)  in  hand  paid  by  the  second  party 
to  said  first  party,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  other  valuable  considerations  passing  from 
second  party  to  first  party,  and  the  further  payment  to 
first  party  by  second  party  of  the  sum  of  one  hundred 
($100)  per  month,  on  or  before  the  first  day  of  each  and 
every  month,  beginning:  May  first,  1912,  during  a  period 
of  time  hereinafter  fixed,  said  money  to  be  placed  to  the 
credit  of  first  party  in  the  First  National  Bank  of  Los 
Angeles,  California;  and  in  further  consideration  of  the 
terms  and  conditions  hereinafter  expressed,  said  first 
party  hereby  agrees  to  relinquish,  release  and  abandon 
certain  mining  claims  and  tracts  of  government  land 
situated  in  Fish  Lake  Valley,  Esmeralda  County.  State  of 
Nevada,  approximating  sixty-five  thousand  (65.000)acres, 
the  abandonment  of  said  lands  having  been  placed  in  the 
hands  of  second  party  at  the  time  of  the  signing  of  this 
agreement. 

"As  a  further  consideration  for  this  agreement,  said 
second  party  hereby  agrees  to  make  application  under 
the  law  known  as  the  '  Carey  Act, '  in  the  State  of  Nevada, 
for  withdrawal  of  all  of  said  lands  so  relinquished  and 
abandoned  by  first  party  and  her  associates,  and  also  to 
make  application  for  withdrawal  under  said  Carey  Act 
of  certain  other  tracts  of  land  in  said  Fish  Lake  Valley, 
Esmeralda  County,  State  of  Nevada;  the  whole  of  said 
lands  so  applied  for  to  be  approximately  one  hundred 
thousand  (100,000)  acres  more  or  less;  and  in  the  event 
such  application  is  approved  by  the  proper  state  and 
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United  States  goveniment  officials,  said  second  party 
shall  appropriate  and  develop  such  of  sud  lands  as  he 
deems  practical  and  capable  of  development,  according  to 
the  provisions  of  said  Carey  Act;  the  same  to  be  sold  and 
disposed  of  to  the  best  ability  of  the  parties  hereto;  and 
said  first  party  hereby  agrees  to  use  her  best  endeavors 
to  assist  second  party  in  the  sale  of  said  lands  and  the 
promotion  of  the  enterprise  herein  provided  for,  she  to 
receive  no  commission  on  sales  made  by  her,  it  being 
hereby  agreed  that  second  party  shall  be  allowed  such 
agents'  commissions  as  he  deems  necessary  and  advisable 
to  be  paid  in  making  sales  of  said  lands,  no  part  of  such 
commissions  to  be  paid  by  first  party. 

"It  is  expressly  provided  that  the  second  party  shall 
have  the  full  and  complete  control  and  management  of 
said  business  and  the  enterprise  provided  for  herein  and 
the  right  to  make  such  disposition  of  any  and  all  of  said 
lands  as  he  deems  best,  provided,  however,  that  he  shall 
pay  to  first  party  one-eighth  of  any  and  all  money  received 
from  sales  of  land  procured  under  this  agreement,  or  its 
production,  and  that  a  monthly  accounting  shall  be  ren- 
dered by  second  party  to  first  party  of  all  sales  made, 
and  the  money  coming  to  first  party  under  said  accounting 
shall  be  placed  monthly  to  her  credit  in  the  First  National 
Bank  of  Los  Angeles,  California. 

"It  is  further  agreed  that  the  payment  of  one  hundred 
dollars  ($100)  per  month  by  second  party  to  first  party, 
hereinbefore  provided  for,  shall  cease  at  the  time  of  the 
sale  of  any  of  the  aforesaid  lands  amounting  to  one 
hundred  sixty  acres  (160).    •     •     • 

"It  is  further  agreed  that  all  of  the  terms  and  condi- 
tions herein  expressed  shall  be  binding  upon  both  of  the 
parties  hereto  and  upon  their  and  each  of  their  heirs, 
executors,  administrators  and  assigns." 

1.  Two  questions  are  presented  in  the  case  at  bar,  one 
having  to  do  with  the  right  of  the  plaintiff  in  the  court 
below  to  amend  the  prayer  of  her  complaint  at  the  con- 
clusion of  the  presentation  of  her  case  and  before  the 
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judgment  was  entered.  The  other,  which  we  deem  the 
more  serious,  is  that  the  evidence  is  insufficient  to  warrant 
the  judgment  and  decree  of  the  trial  court. 

In  so  far  as  the  question  of  the  right  of  the  court  to 
admit  of  the  amendment  to  the  prayer  of  the  complaint 
is  concerned,  the  action  of  the  court  in  this  respect  comes 
under  the  rule,  which  we  believe  well  supported  by 
authority,  that  a  pleading  may  be  amended  so  long  as 
the  facts  alleged  as  the  iMisis  of  the  recovery  remain  the 
same,  so  that  a  new  cause  of  action  is  not  interposed; 
and  under  this  rule  a  pleading  may  be  amended  by 
amending  the  prayer  so  as  to  enlarge  or  modify  the 
extent  of  the  relief  sought.  {Johnson  v.  White  MourUain 
Creamery  Assn.,  68  N.  H.  437,  36  Atl.  13,  73  Am.  SL  Rep. 
610;  Rettig  v.  Newman,  99  Ind.  424;  Western  Union  Tele- 
graph Co.  V.  Brown,  62  Tex.  536;  Hogudand  v.  Arts,  113 
Iowa.  634,  85  N.W.  818.) 

The  section  of  our  code  applicable  to  the  matter  (Rev. 
Laws,  5081)  provides: 

"Where  the  variance  is  not  material,  as  provided  in  the 
next  preceding  section,  the  «)urt  may  direct  the  fact  to 
be  found  according  to  the  evidence,  or  it  may  order  an 
immediate  amendment,  without  costs. " 

In  the  case  of  Buckley  v.  Buckley,  12  Nev.  423,  this 
court  held  in  substance  that,  when  the  facts  alleged  in  a 
supplemental  pleading  occurred  after  the  original  plead- 
ings were  filed  and  were  consistent  with  and  in  aid  of 
the  original  pleadings  and  did  not  bring  into  the  case  any 
new  cause  of  action  or  any  controversy  that  was  not  in 
fact  included  in  the  issue  originally  made,  supplemental 
pleadings  should  be  allowed  if  asked  for,  so  as  to  protect 
the  rights  of  the  respective  parties. 

The  basis  of  the  controversy  in  the  matter  at  bar  was 
the  contract,  which  was  of  a  continuing  nature.  The 
amount  due  on  the  contract  at  the  time  of  the  tiling  of 
the  complaint  was,  by  reason  of  the  very  nature  of  the 
contract  itself,  less  than  that  which  would  have  accumu- 
lated by  reason  thereof  at  the  time  of  the  rendition  of 
judgment.     It  was  not  a  new  cause  of  action  nor  a  cause 


i,L.ooglc 


OM.  1016]  Miller  v.  Thompson  41 

OpIdIod  of  tbe  Court — McCarnm,  J. 

of  action  based  upon  a  new  or  distinct  ground.  It  was 
the  same  cause  of  action  based  upon  the  same  instrument 

In  the  case  of  Maionchi  v.  Nicholini,  1  Cal.  App.  690, 
82  Pac.  1052,  the  Supreme  Court  of  California,  under  code 
provision  quite  similar  to  ours,  held  that  the  court  might 
direct  a  fact  to  be  found  according  to  the  evidence,  and 
may  order  an  amendment  to  the  original  pleading  suf- 
ficient to  cure  an  immediate  variance,  and  which  would 
make  the  pleading  conform  to  the  proof;  further,  that 
this  might  be  done  without  serving  a  copy  upon  the 
adverse  party  or  his  attorney,  providing,  however,  that 
the  adverse  party  was  not  actually  misled  by  such 
amendment  to  his  prejudice. 

This  same  principle  was  discussed  in  the  case  of  Ennis 
Broum  Co.  v.  Hurst,  1  Cal.  App.  752,  in  the  same  volume 
of  the  Pacific  Reporter  at  page  1059,  wherein  the  court 
held  that  it  was  proper  for  the  trial  court  to  permit  of  an 
amendment  to  the  complaint  after  the  evidence  had  been 
closed  and  the  cause  had  been  submitted  and  taken  under 
advisement  and  before  decision;  and  to  the  same  effect  is 
the  case  of  Lee  v.  Murphy,  119  Cal.  364,  51  Pac.  549,  955. 

In  the  case  of  Ramboz  v.  Stan^ntry,  13  Cal.  App.  649, 
110  Pac.  472,  it  was  held  that,  when  in  the  trial  of  a 
cause  evidence  was  offered  as  to  subject-matter  of  an 
amendment  subsequently  made  to  the  complaint,  the  court 
did  not  abuse  its  discretion  in  permitting  such  amend- 
ment where  such  would  conform  to  the  proof. 

In  the  case  of  French  v.  McCarthy.  125  Cal.  608,  58  Pac. 
154,  the  Supreme  Court  of  California,  having  under  con- 
sideration a  matter  of  contract,  held  that,  where  the 
defendant  appears  and  answers  in  an  action  on  a  con- 
tract, the  terms  of  which  are  set  forth  in  the  complaint, 
and  there  is  a  want  of  conformity  between  the  prayer  of 
the  complaint  and  the  facts  set  forth,  the  court  is  author- 
ized to  permit  an  amendment  at  the  trial  by  inserting  a 
larger  sum  in  the  prayer. 

The  case  of  French  v.  McCarthy,  supra,  presented  a 
problem  affecting  an  amendment  to  the  prayer  of  a  com- 
plaint in  an  action  where  a  contract  continuing  in  its 
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nature  was  involved,  and  where,  after  the  action  had  been 
commenced,  additional  payments  were  made  on  the  con- 
tract so  as  to  involve  a  sum  in  excess  of  that  due  and 
owing  on  the  contract  at  the  time  of  the  commencement 
of  the  action. 

In  the  case  of  Finnegan  v.  Ulmer,  31  Nev.  523, 104  Pac. 
17,  this  court,  in  quoting  from  its  former  decision  in  the 
case  of  McCausUind  v.  Ralston,  12  Nev.  202,  28  Am.  Rep. 
781,  affirmed  a  rule  which  we  think  applicable  to  the  case 
at  bar,  wherein  it  said: 

"Courts  in  allowing  pleadings  to  be  amended  are 
necessarily  clothed  with  discretionary  powers  which  can- 
not, owing  to  the  varying  circumstances  of  each  particular 
case,  be  governed  by  any  general  rule.  The  vital  question 
is  whether  the  court  has  grossly  abused  its  discretion  in 
this  respect,  or  whether,  by  the  allowance  of  the  amend- 
ments, manifest  injustice  has   been  done  to  appellant." 

The  amendment  allowed  by  the  court,  and  which  was 
to  the  prayer  of  the  complaint,  introduced  no  new  allega- 
tions, made  no  additional  parties,  did  not  complicate  the 
suit,  nor  increase  the  expense  of  litigation,  nor  did  it  make 
new  issues  of  fact  or  incumber  the  record.  Early  authori- 
ties on  the  subject  of  pleading  addressed  themselves  to  the 
subject  thus: 

"If  the  bill  be  found  defective  in  its  prayer  for  relief, 
or  in  proper  parties,  or  in  the  omission  or  mistake  of 
some  fact  or  circumstance  connected  with  the  substance 
of  the  case,  but  not  forming  the  substance  itself,  the 
amendment  is  usually  granted.  But  the  substance  of  the 
bill  must  contain  ground  for  relief,"  (Lyon  v.  Tallmadge, 
IJohns.  Ch.  N.  Y.  184.) 

2.  Does  the  evidence  support  the  judgment  and  decree 
of  the  trial  court?  It  is  the  contention  of  appellant  here 
that  the  contract  in  question  was  one  which  by  its  very 
terms  made  performance  impossible,  and  that  the  con- 
tract was  unconscionable.  Moreover,  it  is  contended  that 
the  contract  was  void,  inasmuch  as  there  was  a  want  of 
ojnsideration. 

We  may  say  at  the  outset  that  the  conditions  and 
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terms  imposed  by  the  contract  are,  if  not  rare,  at  least 
unusual  and  novel.  The  plaintiff,  respondent  here,  had 
located  a  vast  tract  of  the  open  public  domain  by  means 
of  mining  locations.  These  locations,  being  made  under 
the  authority  of  a  federal  statute  applicable  to  the  sub- 
ject and  pursuant  to  state  laws  in  conformity  therewith, 
contemplated  at  the  very  outset  the  mineralized  char- 
acter of  the  land  covered  by  the  locations.  Indeed,  it 
would  be  difficult  for  one  to  even  imagine  that  respondent 
would  assert  that  these  claims  were  on  other  than  min- 
eralized domain,  for  the  mere  assertion  of  such  a  conten- 
timi  would  of  itself  defeat  the  right  of  respondent  to 
locate  the  territory  under  the  mining  law.  The  validity 
of  each  claim  located  by  respondent  depended  upon  the 
discovery  of  mineral.  {Overman  S.  M.  Co.  v.  Corcoran, 
15  Nev.  149;  Golden  v.  Murphy,  31  Nev.  395, 103  Pac.  394, 
106  Pac.  99. ) 

The  act  of  making  a  location  and  the  maintenance  of 
the  same  upon  the  public  lands  looks  for  its  validity  to 
the  assertion  of  the  locator  that  the  same  is  mineralized, 
and  that  the  discovery  of  mineral  has  been  actually 
made.     {Golden  v.  Murphy,  supra. ) 

For  the  maker  of  a  mining  location  to  declare  that  the 
territory  embraced  within  the  lands  of  his  location  was 
nonmineral  in  character  would  be  the  equivalent  to 
declaring  his  location  to  be  null  and  void,  and  his  right  to 
possession,  use,  or  occupancy  of  the  public  domain  under 
the  mining  laws  of  the  land  would  automatically  cease. 

The  contract  here  in  question  was  one  which  to  our 
mind  indicates  a  joint  adventure  entered  into  by  the 
parties  for  mutual  gain,  and  this  to  be  acquired  from  the 
sale  and  disposition  for  agricultural  purposes  of  the  very 
lands  to  which  respondent  here  claimed  title  under  her 
declaration  that  she  held  a  valid  location  based  upon  the 
discovery  of  mineral. 

The  agreement  entered  into  provides  that: 

"As  a  further  consideration  for  this  agreement,  said 
second  party  hereby  agrees  to  make  application  under  the 
law  known  as  the  'Carey  Act, 'in  the  State  of  Nevada, 
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for  withdrawal  of  all  of  said  lands  so  relinquished  and 
abandoned  by  first  party  and  her  associates;  *  •  * 
and  in  the  event  such  application  is  approved  by  the 
proper  state  and  United  States  government  officials,  said 
second  party  shall  appropriate  and  develop  such  of  said 
lands  as  he  deems  practical  and  capable  of  development, 
according  to  the  provisions  of  said  Carey  Act;  the  same 
to  be  sold  and  disposed  of  to  the  best  ability  of  the 
parties  hereto." 

The  contract  further  provided  that  the  appellant  here, 
the  second  party  to  the  instrument,  should  pay  to  the 
first  party  one-eighth  of  any  and  all  money  received  from 
sales  of  land  procured  under  the  agreement. 

It  might  be  well  at  this  juncture  to  note  that  the  act  of 
Congress  known  as  the  Carey  Act  (Act  Aug.  18, 1894,  c. 
301,  28  Stat  372),  and  that  under  which  the  parties  here 
were  to  carry  out  the  provisions  of  their  contract,  is  one 
enacted  "to  aid  the  public-land  states  in  the  reclamation 
of  the  desert  lands  therein,  and  the  settlement,  cultiva- 
tion and  sale  thereof  in  small  tracts  to  actual  settlers." 
(28  Stat.  L.  372,  422,  sec.  4.)  The  act  was  passed  that  its 
provisions  might  be  in  furtherance  of  a  former  act  of 
Congress  entitled  "  An  act  to  provide  for  the  sale  of  desert 
land  in  certain  states  and  territories."  ( Act  MarchS,  1877, 
c.  107,  19  Stat  377,  U.  S.  Comp.  St.  1913,  sees.  4674-4676.) 
The  act,  among  other  things,  provides  that  the  land  may 
be  withdrawn  from  the  public  domain  and  segregated  to 
the  state  under  rules  and  regulations  prescribed  by  the 
secretary  of  the  interior.  The  law  itself,  as  well  as  the 
regulations  prescribed  by  the  secretary  of  the  interior, 
provide,  among  other  things,  that  an  application  for  the 
withdrawal  of  the  lands  from  entry  and  their  segregation 
under  the  act  shall  be  accompanied  by  an  affidavit,  based 
upon  personal  examination,  that  the  lands  sought  to  be 
withdrawn  are  desert  in  character  as  contemplated  by 
the  Carey  Act  and  are  nonmineral.  Hence  we  have  here 
a  rather  anomalous  situation  presented  by  the  contract 
in  question,  in  which  the  respondent,  plaintiff  in  the  court 
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below,  set  Up  as  a  valuable  consideration  the  abandonment 
of  a  rJsht  to  the  control  and  possession  of  public  domain 
under  the  assertion  that  the  same  was  mineral  in  character. 
This  abandonment,  however,  the  sole  and  only  considera- 
tion on  the  part  of  respondent,  was  made  in  futherance 
of  a  scheme  in  which,  according  to  the  terms  of  the  con- 
tract, she  was  jointly  interested,  the  success  of  which 
scheme  depended  upon  the  nonmineralized  character  of 
the  very  land  which  she  claimed  to  relinquish.  If  the 
public  domain  over  which  respondent's  mining  claims 
were  located  was  nonmineral,  then  she  had  no  right  or 
claim  or  title,  under  the  raining  laws,  to  the  land  embraced 
within  her  claims.  If  the  territory  covered  by  the  min- 
ing claims  was  mineralized  in  character,  it  was  impossible 
to  carry  out  the  scheme  contemplated  by  the  contract,  in 
which  scheme  she  was  jointly  interested  and  by  the 
success  of  which  alone  she  could  claim  anything  from 
appellant  herein.  If  the  land  in  question  was  nonmineral, 
respondent  had  no  right  to  control  or  possession  of  the 
territory  covered  by  the  claims;  hence  she  conveyed 
nothing  of  value  as  a  consideration.  If  the  land  was 
mineral  in  character,  that  of  itself  ipso  facto  defeated 
the  scheme  and  made  the  thing  sought  to  be  carried  out 
under  the  contract  impossible;  hence  performance  by  the 
appellant  was  impossible. 

That  the  contract  is  void  as  being  impossible  of  complete 
execution  is  made  manifest  when  we  view  it  from  another 
angle.  The  contract  provides  for  the  payment  of  $100 
per  month  to  respondent  by  appellant;  said  payments  to 
continue  during  a  period  of  time  as  fixed  by  a  specific 
section  of  the  contract  which  reads  as  follows: 

"It  is  further  agreed  that  the  payment  of  $100  per 
month  by  said  second  party  to  first  party,  hereinbefore 
provided  for,  shall  cease  at  the  time  of  the  sale  of  any  of 
the  aforesaid  lands  amounting  to  160  acres." 

The  contract,  among  other  things,  provides: 

"The  whole  of  said  lands  so  applied  for  to  be  approxi- 
mately 100,000  acres  more  or  less;  and  in  the  event  such 
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application  is  approved  by  the  proper  state  and  United 
States  government  officials,  said  second  party  shall  appro- 
priate and  develop  such  of  said  lands  as  he  deems 
practical  and  capable  of  development,  according  to  the 
provisions  of  said  Carey  Act,  the  same  to  be  sold  and 
disposed  of  to  the  best  ability  of  the  parties  hereto." 

By  the  act  of  Congress  known  as  the  Carey  Act,  no  land 
is  acquired  by  any  person,  company,  or  corporation,  unless 
(if  a  natural  person)  he  should  become  an  entryman,  in 
which  case  160  acres  would  be  the  maximum  acreage 
such  entryman  might  acquire.  The  Carey  Act  by  its 
several  provisions  contemplates  the  establishment  and 
perfection  of  reclamation  projects,  the  same  to  supply 
water  for  the  irrigation  of  a  given  tract  of  land,  and,  when 
completed,  the  person,  whether  natural  or  artificial,  con- 
ducting the  same,  derives  his  or  its  profits  from  the  sale 
of  the  water  rights  to  actual  settlers  on  the  lands  covered 
by  the  reclamation  project  The  act  provides  for  tem- 
porary withdrawal  of  the  public  lands  from  entry.  An 
application  for  a  temporary  withdrawal  of  lands  under 
the  provisions  of  the  act  means  that  the  applicant  pro- 
poses to  irrigate  the  lands  requested  to  be  withdrawn 
from  public  entry  and  desires  time  to  make  the  necessary 
surveys,  maps,  plats,  determinations,  and  specifications  to 
comply  with  the  government  requirements.  The  object 
of  the'temporary  withdrawal  is  to  protect  the  applicant 
from  interference  by  persons  attempting  to  acquire  lands 
within  the  project  other  than  through  the  procedure 
established  for  Carey  Act  projects.  One  who  seeks  to 
carry  out  a  reclamation  project  under  the  Carey  Act  must 
file  with  the  state  engineer  of  the  State  of  Nevada  an 
application  for  a  water  right  commensurate  to  the  acreage 
sought  to  be  reclaimed.  (Rev.  Laws,  3068.)  The  effect 
of  the  temporary  withdrawal  is  to  withhold  the  lands  for 
one  year  from  entry  under  public-land  laws. 

One  who  seeks  to  perfect  a  project  under  the  Clarey 
Act,  as  we  read  the  law,  has  nothing  whatever  to  do  with 
the  sale  or  disposal  of  the  land  covered  by  the  project. 
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When  the  irrigation  system  is  in  condition  to  deliver 
water  to  settlers,  the  price  at  which  water  rights  will  be 
sold  to  such  settlers  having  been  fixed  by  contract 
between  the  State  Carey  Act  Commission  and  the  party 
in  charge  of  the  project  (Rev.  Laws,  3071),  the  lands  are 
thrown  open  for  entry  and  allotment  of  not  exceeding 
160  acres  to  each  entryman.  The  payments  for  the  land 
are  made  by  the  entryman  to  the  state,  and  the  patent 
issued  for  the  land  is  from  the  state  to  the  entryman. 
The  right  to  the  use  of  the  water,  and  not  the  land,  is 
sold  by  the  party  perfecting  the  project  to  the  actual 
settler.    (Stats.  1911,  p.  84;  28  Stat.  L.  372-422.) 

A  contract  to  do  a  thing  which  cannot  be  performed 
without  a  violation  of  the  law  is  void,  whether  the  parties 
knew  the  law  or  not    (6  R.  C.  L.  694. ) 

The  contract  here  in  question  assumes  the  carrying  out 
of  a  scheme  made  impossible  by  the  very  law  under 
which  the  scheme  was  to  be  perfected.  If  we  read  the 
contract  correctly,  it  assumes  the  right  of  the  parties  to 
sell  and  dispose  of  the  land  and  acquire  a  profit  from 
such  sale  and  disposition.  The  right  of  sale  is  expressly 
reserved  by  the  federal  statute  to  a  third  party,  namely, 
the  state.  If  the  contract  had  contemplated  the  develop- 
ment of  an  irrigation  system  and  the  sale  of  the  water 
therefrom  to  settlers  upon  the  public  domain  under  the 
system,  the  contract  would  have  assumed  the  perform- 
ance of  that  which  under  the  law  was  within  the  power 
of  the  contracting  parties. 

It  may,  we  think,  be  safely  said  that  the  contract  here 
in  question  assumed  the  existence  of  an  essential  fact, 
namely,  the  right  of  one  or  both  of  the  parties  to  sell  and 
dispose  of  the  lands  under  the  law  known  as  the  Carey 
Act  This  was  a  false  assumption,  and  a  contract  based 
upon  such  has  been  said  to  be  one  where  there  is  no 
meeting  of  the  minds  in  reality,  and  hence  no  contract. 
(Nordyke  &  Marmtm  Co.y.  KeMor,  165  Mo.  643,  56  S.  W. 
287,  78  Am.  St  Rep.  600.) 

The  obligation  imposed  upon  the  appellant  herein  to 


uy  Google 


48  Miller  v.  Thompson  [*>tii  Nev. 

Opinl«D  of  the  Gonrt — HcCarrtn,  J. 

pay  to  the  respondent  the  sum  of  money  specified  until 
the  flret  sale  of  160  acres  had  been  accomplished  con- 
templated a  termination  of  the  obligation  by  an  incident 
made  impossible  by  law.  If  the  contract  had  provided 
that  the  sum  spedfied  should  be  paid  to  respondent  each 
month  until  the  first  entryman  had  filed  upon  the  land 
under  the  project,  or  until  the  first  entryman,  havinf^ 
filed  on  160  acres  under  the  project,  had  assumed  the 
obli^tion  of  paying  for  the  water  for  160  acres,  or  until 
the  first  entryman  had  made  payment  to  the  state,  or 
until  the  first  entryman  had  paid  for  water  for  the  first 
160  acres,  then,  under  either  of  these,  a  condition  might 
be  presented  capable  of  accomplishment  by  one  or  both 
of  the  parties.  The  contract  here  in  question  was  subject 
to  implied  conditions  incapable  of  performance  by  respon- 
dentor  by  the  joint  efforts  of  the  parties,  and  hence  unen- 
forceable. (Dexter  v.  Norton,  47  N.  Y.  62,  7  Am.  Rep.  415; 
Booth  V.  Sjmyten  Duyvil  Rolling  Miil  Co,.  60  N.  Y.  491.) 
This  condition  arose  not  by  subsequent  acts  or  conditions, 
but  was  embodied  into  the  very  contract  itself  at  the  time 
of  its  making,  inasmuch  as  the  terms  of  the  contract 
were  made  impossible  by  operation  of  the  law  which  the 
contract  itself  sought  to  put  in  motion. 

It  will  not  be  assumed  from  the  language  of  the  con- 
tract that  it  was  the  intention  of  the  parties  at  the  time 
of  making  the  instrument  that  the  appellant  was  to  pay 
to  respondent  a  sum  of  money  each  month  indeterminate 
as  to  time.  It  is  rather  to  be  concluded  that  the  inten- 
tion of  the  parties  was  to  terminate  the  payments  on  the 
transpiring  of  an  event,  to  wit,  "at  the  time  of  the  sale 
of  any  of  the  aforesaid  lands  amounting  to  160  acres." 

Through  an  ignorance  of  the  law,  the  parties  may  have 
believed,  at  the  time  of  making  this  contract,  that  such 
an  act  was  possible.  But  inasmuch  as  the  sale  and  dis- 
position of  the  land  was  not  a  matter  within  the  control 
or  regulation  of  either  of  the  parties,  but  rather  a  matter 
solely  within  the  power  of  a  third  party— the  state— the 
conditions  under  which  the  respondent  here  might  have 
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carried  out  the  obligations  imposed  by  the  contract  were 
not  within  his  control.  It  would  appear  here  as  though 
the  agreement  was  founded  upon  a  false  conception  as 
to  the  law  under  which  its  terms  were  to  be  carried  out 
and  upon  the  operation  of  which  law  performance  was 
contingent.  This  precludes  the  idea  of  a  meeting  of  the 
minds.  A  contract  or  agreement  founded  on  a  false  con- 
ception as  to  a  matter  or  thing  then  existent  is  null  in  so 
far  as  it  may  be  operative  against  the  party  who  mis- 
conceives. {FrevaU  v.  Fitch,  5  Whart  Pa.  325.  34  Am. 
Dec.  558.) 

It  has  been  said  that  where  a  contract  was  made  under 
a  mistaken  idea  or  belief  that  future  legislation  would  be 
enacted,  which  legislation  was  never  enacted,  and  the 
failure  for  the  enactment  of  the  same  was  not  imputable 
to  either  of  the  parties,  the  contract  is  not  enforceable. 
(6  R.  C.  L.  620. )  If  this  rule  is  applicable  to  legislation 
not  yet  enacted,  it  is  equally  applicable  to  laws  in  exis- 
tence at  the  time  of  the  making  of  the  contract,  the  efTect 
of  which  makes  the  conditions  of  the  contract  legally 
impossible  of  accomplishment. 

In  the  case  of  MUea  v.  Stevens,  3  Pa.  21,  45  Am.  Dec. 
621,  the  Supreme  Court  of  Pennsylvania  gave  expression 
to  that  which  we  find  to  be  a  general  rule,  namely,  that 
if  the  agreement  in  question  was  made  under  a  mistaken 
impression  that  facts  essential  to  the  contract  did  exist 
or  would  afterwards  exist,  and  if  the  contracting  parties 
were  prevented  from  performing  by  causes  over  which 
the  parties  had  no  control,  the  contract  is  unenforceable. 
There  the  court  said: 

"We  perceive  no  distinction  either  in  principle  or 
authority,  where  the  parties  contract,  either  with  a  view 
to  existing  facts,  or  facts  merely  in  contemplation  between 
the  parties,  dependent  on  future  events  or  contingencies. 
In  either  case,  when  the  basis  of  the  contract  fails  with- 
out the  assent  of  the  parties,  to  attempt  to  enforce  the 
agreement  is  inequitable." 

The  principal  thing  in  the  minds  of  the  contracting 
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parties,  as  disclosed  from  the  very  language  of  the 
contract  itself,  was  the  sale  and  disposition  of  lands 
which  at  the  time  of  the  making  of  the  contract  were  of 
the  open  public  domain  of  the  United  States.  It  was  the 
accomplishment  of  the  ultimate  purpose  of  the  contract- 
ing parties,  namely,  the  sale  of  the  land,  which  was  to 
terminate  the  obligation  imposed  upon  appellant  here. 
They  were  mistaken  when  they  assumed  that  either  of 
the  parties  might  sell  or  dispose  of  the  public  domain 
under  the  law  known  as  the  Carey  Act.  They  were  mis- 
taken when  they  assumed  that  the  Carey  Act,  the  law  which 
their  joint  venture  was  to  set  in  motion,  permitted  the 
sale  of  the  land  by  the  individuals,  associations,  or  corpo- 
rations at  whose  instance  the  land  would  be  withdrawn 
from  pubhc  entry.  In  our  judgment  we  assert  a  correct 
rule  of  law,  fairly  applicable  to  the  matter  at  bar,  when 
we  say  that  where  certain  facts  assumed  by  both  parties 
to  a  contract  are  the  basis  of  the  contract,  and  it  subse- 
quently appears  that  such  facts  do  not  exist,  or  by  a  law 
then  existent  are  made  impossible  or  inoperative,  the 
contract  is  void.  (Fink  v.  Smith,  170  Pa.  124,  32  Atl.  566, 
50Am.  StRep.  750.) 

In  6  Ruling  Case  Law,  at  page  621,  we  find  a  statement 
which  we  believe  well  supported  by  authority,  to  the 
effect  that  if  an  agreement  is  induced  by  a  mistake  com- 
mon to  both  parties,  without  which  mistake  the  agree- 
ment would  not  have  been  made,  and  the  mistake  was 
in  respect  to  the  subject-matter  of  the  contract,  the 
agreement  is  inoperative  and  void.  "This  rule,"  says 
the  authority, "  which  has  been  adopted  as  a  part  of  the 
common  law,  is  based  upon  the  idea  that  in  such  cases 
no  contract  has  been  consummated,  that  the  minds  of 
the  parties  have  never  met  in  respect  to  the  real  subject- 
matter  of  the  contract.  It  is  not  a  case  of  a  mere  failure 
of  consideration,  for  that  implies  the  existence  of  a  con- 
tract, while  a  mutual  mistake  prevents  the  existence  of 
one." 

Where  parties  assume  to  contract,  and  there  is  a  mistake 
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as  to  the  existence  of  a  subject-matter,  it  is,  we  think,  a 
correct  statement  of  the  law  that  under  such  conditions 
there  is  no  contract  because  of  the  want  of  mutual  assent 
necessary  to  create  one. 

We  quote  from  6  Ruling  Case  Law,  p.  621,  that  which 
we  deem  apphcable  to  the  matter  at  bar,  to  the  followintt 
effect: 

''If  by  mutual  mistake  a  contract  is  founded  upon  a 
condition  impossible  of  performance  because  of  the 
assumption  of  the  existence  of  a  fact  which  cannot  exist, 
and  its  adoption  by  both  parties  as  the  sole  standard  by 
which  to  test  the  performance  of  the  condition,  the 
contract  cannot  be  enforced,  and  it  is  immaterial  who 
furnished  the  information  upon  which  the  condition  is 
predicated,  or  that  the  person  pleading  the  mistake  had 
the  means  of  discovering  it,  or  by  care  and  diligence 
might  have  avoided  it."  (Nordyke  &  Marmon  Co.  v. 
Kehlor,  supra. ) 

It  is  unnecessary  for  us  to  dwell  upon  the  motion  to 
strike  or  the  motion  to  dismiss  the  appeal,  inasmuch  as 
the  matter  touched  upon  in  our  decision  and  by  reason  of 
which  we  conclude  that  a  reversal  must  ensue  is  a  matter 
appearing  upon  the  face  of  the  judgment  roll.  The 
pleadings  in  the  case  are  properly  a  part  of  the  judgment 
roll,  and  the  contract  in  question  being  an  essential  part 
of  the  pleadings  in  this  case,  it  was  unnecessary  for  us  to 
go  further  than  to  determine  the  fact  as  to  whether  the 
judgment  was  supported  by  the  pleadings.  Our  conclu- 
sion in  the  matter  is  arrived  at  from  the  iudgment  roll 
alone.  Hence  it  was  unnecessary  for  us  to  consider  any 
of  the  phases  of  the  appeal  that  might  have  been  affected 
by  the  motion  to  strike.  The  motion  to  dismiss  the 
appeal  was  not  well  taken  as  against  the  appeal  from  the 
judgment  alone,  inasmuch  as  the  time  for  such  an  appeal 
had  not  expired. 

The  judgment  is  reversed. 

It  is  so  ordered. 

NoBCBOSS,  C.  J. :  I  concur. 
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CoLEHAN,  J.,  concurring: 

While  I  concur  in  the  order  of  reversal,  I  cannot  agree 
with  the  interpretation  put  upon  the  contract  in  question 
by  the  court,  as  expressed  in  the  following  language: 

"For  the  maker  of  a  mining  location  to  declare  that  the 
territory  embraced  within  the  lands  of  his  location  was 
nonmineral  in  character  would  be  equivalent  to  declaring 
his  location  to  be  null  and  void,  and  his  right  to  posses- 
sion, use,  or  occupancy  of  the  public  domain  under  the 
laws  of  the  land  would  automatically  cease." 

In  my  opinion,  there  is  not  one  word  in  the  contract  to 
justify  this  construction.  Whether  the  mining  claims 
mentioned  in  the  contract  were  located  as  lode  mining 
claims  or  as  placer  claims,  for  oil  or  other  minerals,  does 
not  appear.  It  is  a  well-known  fact  that  there  have  been 
many  thousands  of  acres  of  land  located  and  patented 
as  mineral  or  nonmineral  that  might  have  been,  with  . 
propriety,  located  and  patented  as  of  the  other  class.  In 
some  instances  land  has  been  held  to  be  mineral  by  the 
courts  and  agricultural  by  the  land  department,  both 
tribunals  acting  upon  substantially  the  same  evidence. 
A  striking  example  of  this  was  brought  to  our  attention 
in  the  recent  case  of  Earl  v.  Morriaon,  39  Nev.  120,  154 
Pac.  75.  Suppose  in  that  case  the  locator  under  the  scrip 
(who  finally  prevailed),  realizing  the  delay,  enormous 
expense,  and  other  inconveniences  incident  to  prolonged 
litigation  both  in  the  courts  and  before  the  land  depart- 
ment, had  entered  into  an  agreement  with  the  placer 
locators,  whereby  it  was  agreed  that  they  should  cancel 
their  scrip  locations  and  permit  the  placer  locators  to 
proceed  to  patent  without  contest,  upon  the  condition 
that  the  placer  locators  might  work  the  land  for  mineral, 
and  that  the  scrip  locators  might  cultivate  it,  each  so 
operating  as  not  to  interfere  with  the  other,  and  that 
after  all  the  mineral  was  exhausted  the  land  should  be 
conveyed  in  fee  to  the  scrip  locators,  would  any  one  say 
that  there  would  be  no  consideration  for  the  canceling  of 
the  scrip  location?    I  think  not. 

Suppose  Jones  and  associates  should  locate  a  tract  of 
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land  as  a  placer  claim  for  the  purpose  of  mining  for  oil. 
The  land  has  all  the  indications  that  oil  can  be  found  by 
prospecting.  They  are  all  poor  men.  Shortly  after  the 
oil  locations  are  made,  Brown  and  associates,  men  of 
wealth,  come  along  and  say  to  Jones  and  associates: 

"The  land  which  you  have  located  for  oil  will  grow  fine 
alfalfa,  and  there  is  a  large  stream  of  water  near  by  with 
which  it  can  be  irrigated.  We  are  going  to  town  and 
enter  the  land  under  the  Desert  Act  and  appropriate  the 
water  for  irrigation  purposes.  Now,  we  do  not  care  for 
the  oil,  and,  if  you  will  abandon  your  locations  for  oil,  we 
will  patent  the  land  under  the  Desert  Act  and  enter  into 
a  contract  with  you  that  you  may  go  upon  the  land  and 
prospect  for  oil  as  soon  as  we  get  our  patent,  and  that 
your  operations  shall  be  without  hindrance  from  us." 

Jones  and  associates,  having  no  money  with  which  to 
litigate,  and  knowing  that  some  of  the  best  agricultural 
land  in  the  world  produces  the  highest  quality  of  oil, 
accept  the  proposition,  abandon  the  placer  location,  and 
Brown  and  associates  procure  their  patent.  Jones  and 
associates  go  upon  the  premises,  put  down  a  well,  and  get 
oil.  Brown  and  associates  eject  them.  Would  any  one 
say  that  Jones  and  associates  would  have  no  remedy? 
What  la  the  difference  between  the  supposed  case  and 
the  one  at  bar? 

We  will  suppose  another  case.  John  Smith,  a  poor 
prospector,  with  barely  sufficient  resources  to  maintain  his 
existence  while  developing  his  property,  locates  ground 
as  a  placer  mining  claim,  which  has  all  the  indications  to 
justify  its  location  as  such,  and  ninety  days  thereafter 
opens  up  within  its  boundaries  a  true  fissure  vein  of  high- 
grade  gold  ore.  Three  days  after  opening  up  this  fissure, 
John  Doe,  a  wealthy  man,  goes  upon  the  property  and 
locates  the  fissure  vein  in  his  own  name.  John  Doe  goes 
to  John  Smith  and  says: 

"The  vein  which  I  have  located  on  your  placer  was  a 
'known  vein' at  the  time  you  located  your  placer  claim, 
though  you  may  not  have  known  of  its  existence.  It 
having  been  a  known  vein,  you  cannot  hold  it  under  your 
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placer  location;  but  I  do  not  want  a  lawsuit  with  you. 
Now,  if  you  will  abandon  your  placer  location  so  that  I 
can  perfect  patent  to  my  lode  location  without  litigation, 
I  will  give  you  an  undivided  one-third  interest  in  my 
lode  claim." 

Smith,  being  a  poor  man.  accepts  the  proposition,  and 
a  written  agreement  is  entered  into  accordingly,  where- 
upon the  placer  location  is  abandoned  and  a  relocation  of 
the  lode  claim,  so  as  to  take  in  all  the  ground  allowed  by 
law,  is  made  by  Doe,  and  the  claim  is  patented  in  his 
name.  But  thereafter  he  refuses  to  acknowledge  any 
rights  in  John  Smith  because  he  had  abandoned  his 
placer  location  to  enable  Doe  to  acquire  title  to  a  valu- 
able lode  claim.  Is  it  not  clear  that  a  court  of  equity 
would  compel  John  Doe  to  do  equity?  We  think  it  is. 
So  far  as  appears  in  the  record,  the  case  at  bar  is  not 
materially  different  from  either  of  the  supposed  cases. 

I  cannot  agree  with  the  view  expressed  that  the  agree- 
ment entered  into  between  the  parties  indicates  a  joint 
adventure.  A  joint  adventure  is  nothing  more  nor  less 
than  a  partnership  limited  to  a  single  transaction.  In 
other  words,  to  constitute  a  joint  adventure  there  must 
enter  into  the  undertaking  the  elements  of  a  partner- 
ship, such  as  a  sharing  of  the  losses  and  of  the  profits. 
There  is  nothing  of  that  kind  in  this  case.  While  respon- 
dent was  to  assist  in  promoting  the  project,  she  was 
not  to  participate  in  the  profits.  She  was  to  receive  a 
monthly  payment  which  was  not  made  contingent  upon 
there  being  profits. 

As  to  the  position  taken  in  the  opinion  of  the  court, 
that  the  contract  is  void  because  it  was  impossible  to  com- 
plete performance,  I  need  only  to  aay  that  there  is  no 
doubt  but  that  the  contract  is  incapable  of  performance 
according  to  its  letter,  for  the  reason  that  no  land  with- 
drawn pursuant  to  the  terms  of  the  Carey  Act  can  be 
sold  by  the  state,  and  not  for  more  than  $1  per  acre. 
When  we  consider  this  fact,  and  the  further  fact  that  in 
projects  of  this  character  the  law  permits  the  promoter 
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to  sell  to  the  purchasers  of  land  a  perpetual  riglit  to  water 
to  be  appropriated  for  use  upon  the  land,  we  are  inevi- 
tably forced  to  the  conclusion  that  it  was  the  intention  of 
the  parties  that  the  right  to  the  payment  in  question 
should  turn,  not  upon  the  sale  of  160  acres  of  land,  but 
upon  the  sale  of  a  water  riprht  for  160  acres  of  land. 

If  we  were  to  undertake  to  ascertain  the  real  intention 
of  the  parties  to  the  contract,  I  think  we  might  take  into 
consideration  the  subject-matter  of  the  contract,  the 
existing  federal  and  state  statutes,  the  situation  of  the 
parties  at  the  time  of  its  execution,  and  all  other  sur- 
rounding facts  and  circumstances.  If  this  view  is  correct, 
the  question  arises  as  to  whether  or  not  the  contract  is 
capable  of  reformation  so  as  to  be  made  to  read  in 
accordance  with  the  intention  of  the  parties. 


Per  Curiam: 

Petition  for  rehearing  denied. 


[No.22.-55J 

LLOYD  ASPINWALL,  Appellant,  v.  ELIZABETH 
ROOSA  ASPINWALL,  Respondent. 

[160Pttc.233I 


Under  Stats.  191.^,  c.  28,  sec.  1.  providing  that  divorce  luay  iw 
obtained  by  complniut  to  tbe  oourt  of  the  county  in  which  the 
pau«e  tlierefor  accrued,  or  In  whlcli  defendant  shail  reside  or 
be  found,  or  in  wbicti  plaintiff  resides,  if  the  parties  Inst  cohab- 
ited there,  or  ia  which  pialutilT  shall  have  resided  for  eix 
inouthN.  the  complaint  of  a  husband,  not  alleging  bis  residence 
In  the  uinnt.v.  but  merely  that  he  Is  now  therein,  docs  not  briuir 
his  status  within  the  Jurisdiction  of  the  court,  the  mntrlmonlnl 
domicile  of  the  partlea  l)efng  In  anotlier  state,  and  the  marital 
olTenxeH  complained  of  being  such  as  might  have  lieen  deter- 
mined  by  the  courts  of  the  matrintoiiial  domicile,  though  the 
complaint  alleges  that  defendant  can  t>e  found  In  and  Is  a  resi- 
dent of  the  county,  the  right  of  the  wife  to  acquire  another 
domicile  separate  from  him,  where  their  unity  Is  disBolved.  not 
availing  him. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 


:,.ndty  Google 


56  ASPINWALL  V.  ASPINWALL  [40th  Ne». 

Artntnent  f«r  BMpoDdnDt 

Action  by  Lloyd  Aspinwall  against  Elizabeth  Roosa 
Aspinwall.  From  an  order  dismissing  the  action  plaintiff 
appeals.    Affirmed. 

George  Springmeyer,  for  Appellant; 

Where  a  plaintiff  is  a  resident  of  the  state  and  the 
defendant  is  found  and  served  within  the  jurisdiction, 
the  court  has  jurisdiction  regardless  of  the  length  of 
plaintiff's  residence.  So  long  as  the  res  is  within  the 
jurisdiction,  the  length  of  plaintiff's  residence  is  imma- 
terial, provided  the  parties  are  both  found  within  the 
jurisdiction.  If  one  party  to  a  status  can  avail  himself  of 
the  benefit  of  a  court,  so  can  the  other  party.  ( Tiedemann 
V.  Tied&mann,  35  Nev.  259.  36  Nev.  494. ) 

"A  statute  may  permit  an  action  by  a  nonresident 
plaintiff  against  a  resident  defendant.  ( Watkina  v. 
Watkins,  136  Mass.  83;  Smith  v.  Smith,  4  D.  C.  255.)" 
{ Tiedemann  v.  Tiedemann,  supra. )  Only  one  of  the  par- 
ties is  required  to  be  domiciled  within  the  state.  {Fits- 
patrick  v.  Fitzpatrick,  175  S.  W.  444;  Becktel  v.  Bechiel. 
101  Minn.  511;  Pawling  v.  WiUson,  12  Johns.  192;  Morgan 
V.  Morgan,  21  S.  W.  154;  2  Bishop,  Marriage,  Divorce  and 
Separation,  sec.  119.) 

The  common  and  nearly  universal  statutes  require  a 
specified  residence  by  the  plaintiff  in  the  state  wherein 
he  applies  for  a  divorce.  Of  course,  the  legislature, 
being  under  no  constitutional  duty  to  grant  a  divorce  at 
all,  may  establish  limits  beyond  which  the  court  must 
refuse  it.  But  our  legislature  has  seen  fit  to  go  further, 
and  to  grant  the  right  to  nonresident  plaintiffs. 

Hayt,  Gibbons  &  French,  for  Respondent: 
The  complaint  in  this  action  alleges  no  domicile  within 
the  State  of  Nevada  on  the  part  of  the  defendant  The 
lower  court  sustained  the  demurrer  and  dismissed  the 
proceeding  on  the  ground,  among  others,  that  the' courts 
of  Nevada  had  no  jurisdiction  of  a  divorce  Action  where 
plaintiff  was  a  mere  transient  within  the  state  and  was 
neither  a  resident  within  nor  domiciled  therein.    No  one, 
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not  a  resident  of  the  state,  either  has  the  capacity  to  sue 
in  the  courts  of  the  state  for  a  divorce  or  to  invest  our 
courts  with  jurisdiction  of  such  a  cause.  The  matri- 
monial status  can  be  brought  before  the  court  only 
by  one  domiciled  within  the  jurisdiction  of  the  court. 
(  Van  Fossen  v.  State,  37  Ohio  St.  317. ) 

The  statute  simply  declares  the  venue  in  divorce  actions 
where  jurisdiction  otherwise  exists,  and  does  not  confer 
jurisdiction.  The  constitution  gives  our  district  courts 
jurisdiction  in  all  cases  in  equity,  and  an  action  for 
divorce  is  a  suit  in  equity.  (Lyons  v.  Lyons,  IS  Cal.  447; 
Sharon  v.  Sharon,  67  Cal.  185;  Wadsworth  v.  Wadeworth, 
81  Cal.  182.) 

The  legislature  established  a  venue  for  divorce  actions 
where  the  plaintiff  brought  his  status  for  determination 
before  the  court  by  making  this  state  his  domicile. 
(Wharton  on  Conflict  of  Laws,  par,  209,  et  seq.) 

It  isa  legal  presumption  that  the  domicile  of  the  wife 
is  that  of  the  husband;  the  party  relying  upon  the  acqui- 
sition of  another  domicile  by  the  wife  must  allege  facta 
showing  that  she  could  legally  acquire  such  domicile. 
(Wharton  on  Conflict  of  Laws,  sees.  43,  45. )  When  the 
wife  is  a  defendant,  in  the  absence  of  justification  on  her 
part,  she  is  to  be  regarded,  for  the  purposes  of  the  suit, 
as  domiciled  with  her  husband.  (Ckeely  v.  Ckeely,  110 
U.  S.  701;  Hood  v.  Hood,  11  Allen,  196;  Toker  v.  Gerold, 
157  Mass.  42;  BurUn  v.  Shanrum,  115  Mass.  438;  Burtis  v. 
Bwrtia,  161  Mass.  508;  Gtiest  v.  Guest,  3  Ont  Rep.  344.) 
It  is  only  where  the  husband  is  guilty  of  some  matri- 
monial offense  that  the  wife  may  acquire  a  separate 
domicile.  (Ditaon  v.  Diteon,  4  R.  I.  87;  Bishop  on  Marriage 
and  Divorce,  vol.  II,  sec.  127. ) 

Brown  &  Beybrd,  Amid  CurisB. 

By  the  Court,  McCarran,  J. : 

This  was  an  action  in  divorce.     The  complaint  in  the 
action  set  forth: 
"That  the  defendant,  Elizabeth  Roosa  Aspinwall,  is  now 


,j.,,;Jt,L.OOglC 


ASPINWALL  V.  ASPINWALL 


OpintOD  or  the  Court — McCuran,  J. 


living  in  and  can  be  found  in  and  is  a  Ixmafide  resident 
of  Washoe  County,  State  of  Nevada,  and  that  plaintiff  is 
now  in  said  county;  that  substantial  parts  of  this  cause  of 
action  accrued  in  said  Washoe  County,  State  of  Nevada." 

Two  causes  of  action  are  set  up  in  the  complaint  in 
furtherance  of  plaintiff's  prayer  for  a  decree  of  divorce. 
The  first  cause  of  action  is  that  of  extreme  cruelty  result- 
ing  in  mental  anguish  to  the  plaintiff,  and  so  forth.  The 
second  cause  of  action  is  that  of  adultery,  and  the  com- 
plaint in  that  respect  alleges,  on  information  and  belief, 
acts  of  adultery  committed  by  defendant  in  the  town  of 
Chatham,  Morris  County,  State  of  New  Jersey,  and  in 
the  City  of  New  York,  State  of  New  York,  and  at  700 
Wheeler  Avenue,  in  the  City  of  Reno,  State  of  Nevada, 
and  elsewhere  in  the  County  of  Washoe,  State  of  Nevada. 

A  demurrer  to  the  complaint  was  interposed  by  defen- 
dant, respondent  herein,  in  which,  among  other  things, 
the  demurrant  asserted  the  want  of  jurisdiction  of  the 
district  court 

The  matter  being  submitted  on  demurrer,  the  same 
was  sustained  by  the  court  for  want  of  jurisdiction.  The 
plaintiff,  appellant  herein,  declining  to  amend  his  com- 
plaint, an  order  was  entered  dismissing  the  action.  From 
this  order  appeal  is  prosecuted  to  this  court. 

It  will  be  observed  that  the  complaint  in  this  action 
makes  no  pretense  at  asserting  either  that  the  residence 
of  the  plaintiff  was  within  this  state,  or  that  he  was 
domiciled  within  the  jurisdiction  of  the  court.  The 
plaintiff  in  the  court  below,  appellant  herein,  sought  to 
assert  the  jurisdictional  prerequisite  by  alleging  that  the 
defendant,  Elizabeth  Roosa  Aspinwall,  "is  now  living  in 
and  can  be  found  in  and  is  a  bona  fide  resident  of  Washoe 
County,  State  of  Nevada." 

Our  statute  applicable  to  the  subject  reads  as  follows; 

"  Divorce  from  the  bonds  of  matrimony  may  be  obtained, 
by  complaint  under  oath,  to  the  district  court  of  the 
county  in  which  the  cause  therefor  shall  have  accrued,  or 
in  which  the  defendant  shall  reside  or  be  found,  or  in 
which  the  plaintiff  shall  reside,  if  the  latter  be  either  the 
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county  in  wliich  the  parties  last  cohabited,  or  in  which 
the  plaintiff  shall  have  resided  six  months  before  suit  be 
brought,  for  the  following  causes.  '•  •  •"  (Stats. 
1915,  p.  26. ) 

The  appellant  in  this  case  relies  upon  the  decision  of 
this  court  in  the  case  of  Tiedemann  v.  T^iedemann,  36  Nev. 
494, 137  Pac.  824.  In  that  case  the  wife,  Gertrude  Eleanor 
'nedemann,  alleged  in  her  complaint; 

"I.  That  plaintiff  is  a  resident  of  Carson  City,  Ormsby 
County,  State  of  Nevada. 

"II.  That  plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges  the  fact  to  be,  that 
said  defendant  is  now  within,  and  can  be  found  in  said 
county  of  Ormsby,  and  within  the  jurisdiction  of  this 
court." 

The  distinction  between  the  allegations  of  residence 
contained  in  the  complaint  in  the  Tiedemann  case  and  those 
found  in  the  complaint  in  the  case  at  bar  must  not  be 
lost  sight  of  in  arriving  at  a  correct  application  of  the 
law  of  the  case.  In  the  matter  at  bar  the  husband,  Lloyd 
Aspinwall,  files  his  complaint,  making  no  allegation  or 
even  attempted  allegation  of  residence  within  this  state 
or  within  the  jurisdiction  of  the  district  court.  In  this 
respect  the  only  averment  in  the  complaint  is  "  that  plain- 
tiff is  now  in  said  county."  In  the  Tiedemann  case  the 
wife,  as  plaintiff,  asserted  her  residence  within  the  juris- 
diction of  the  district  court,  and  alleged  grounds  which 
would  warrant  the  assumption  of  separate  domicile. 

We  approach  the  consideration  of  the  matters  presented 
in  this  record  in  the  light  of  legal  doctrines  quite  well 
established.  At  common  law  it  was  a  well-founded  rule 
that  a  woman  on  her  marriage  loses  her  own  domicile 
and  acquires  that  of  her  husband.  (Barber  v.  Barber,  21 
How.  582,  16  L.  Ed.  226;  Harrison  v.  Harrison.  20  Ala. 
629,  56  Am.  Dec.  227;  Jennesa  v.  Jenness,  24  Ind.  355,  87 
Am.  Dec.  335;  Hairston  v.  Hairaton,  27  Miss.  704,  61  Am. 
Dec  530;  Ann.  Cas.  1912d,  400,  note. ) 

While  this  general  rule  established  at  common  law  may 
prevail  today,  modem  law  and  modem  decisions  have 
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established  at  least  one  well-founded  and  well-sustained 
exception. 

The  Supreme  Court  of  the  United  States,  in  the  caseof 
Cheever  v.  Wilson,  9  Wall.  108,  19  L.  Ed.  604,  in  answer  to 
the  proposition  that  the  domicile  of  the  husband  is  the 
wife's,'  and  that  she  cannot  have  a  different  one  from 
his,  said: 

"  The  converse  of  the  latter  proposition  is  so  well  settled 
that  it  would  be  idle  to  discuss  it.  The  rule  is  that  she 
may  acquire  a  separate  domicile  whenever  it  is  necessary 
or  proper  that  she  should  do  so,-  The  right  sprinf^  from 
the  necessity  for  its  exercise,  and  endures  as  long  as  the 
necessity  continues.  (2  Bishop  on  Marriage  and  Divorce, 
475.)  The  proceeding  for  a  divorce  may  be  instituted 
where  the  wife  has  her  domicile.  The  place  of  the  mar- 
riage, of  the  offense,  and  the  domicile  of  the  husband  are 
of  no  consequence.     (Ditson  v.  Ditson,  4  R.  I.  87.)" 

Eminent  authority  supports  the  proposition  that  under 
modern  law  the  wife  may  acquire  a  domicile  separate 
and  distinct  from  that  of  her  husband  where  the  unity 
of  the  husband  and  wife  is  breached,  as,  for  instance, 
where  the  husband  has  given  cause  for  divoree  {Ather- 
ton  V.  AtkerUm.  155  N.  Y.  129,  49  N.  E.  933,  40  L.  R.  A. 
291,  63  Am.  St.  Rep.  650;  Frary  v.  Frary,  10  N.  H.  61,  32 
Am.  Dec.  395;  Buchhoh  v.  Bitchholz,  63  Wash.  213,  115 
Pac.  88,  Ann.  Cas.  1912D,  395,  note;  Dutcstad  v.  Duxstad. 
17  Wyo.  411, 100  Pac.  112, 129  Am.  St.  Rep.  1138;  9  R.  C.  L. 
545),  or  where  by  mutual  agreement  there  is  a  separation 
(9  R.  C.  L.  545),  or  where  by  the  institution  of  divorce 
proceedings  the  dissolution  of  the  unity  is  made  mani- 
fest (Jennesa  v.  Jenness,  supra;  McGrew  v.  MtittuU  Life 
Inmrance  Co.,  132  Cal.  85,  64  Pac.  103,  84  Am.  St.  Rep.  20). 

It  may,  we  think,  be  safely  asserted  as  an  established 
proposition  of  law  that,  if  the  plaintiff  is  a  bona  fide  resi- 
dent of  the  state  of  the  forum,  the  courts  of  that  state 
may  acquire  jurisdiction  to  decree  a  divorce  in  his  or  her 
favor  irrespective  of  the  domicile  or  residence  of  the 
defendant     (9  R.  C.  L.  400. ) 
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In  the  case  of  Tiedemann  v.  Tiedemann,  supra,  this 
court  held  that  an  action  for  divorce  may  be  instituted 
by  a  resident  of  the  state  in  a  court  of  the  county, 
regardless  of  the  residence  of  the  defendant  if  it  is 
alleged  that  the  defendant  can  be  found  within  the 
county  where  the  suit  is  instituted  and  is  actually  served 
with  process  therein. 

The  residence  of  the  wife,  the  defendant  in  the  case  at 
bar,  even  though  the  same  might  be  within  this  state 
and  within  the  alleged  county,  would,  as  we  view  it,  avail 
nothing  in  the  way  of  conferring  jurisdiction  where  the 
plaintiff,  the  husband,  was  a  resident  of  and  domiciled  in 
another  state  and  made  no  pretense  of  asserting  resi- 
dence within  this  jurisdiction.  The  fixed  domicile  of  the 
parties  was  the  domicile  of  the  husband,  the  plaintiff  in 
this  action.  True,  the  wife  might,  under  conditions 
heretofore  referred  to,  establish  a  separate  domicile,  and, 
when  the  same  was  established  under  the  laws  of  the 
state,  she  might  sue  for  divorce,  and  thereby  confer 
jurisdiction  upon  the  courts  of  the  state  in  which  her 
new  domicile  was  fixed;  but  such  is  not  the  case  pre- 
sented in  the  record  before  us.  The  matrimonial  domi- 
cile of  the  parties  in  the  case  at  bar  was  in  another 
jurisdiction,  and,  in  so  far  as  the  plaintiff  in  this  action 
was  concerned,  he,  claiming  no  residence  or  domicile 
within  this  state,  could  not,  as  we  view  it,  bring  his 
status  within  the  jurisdiction  of  our  district  court. 
Domicile  in  legal  contemplation  depends,  not  alone  upon 
residence,  but  upon  all  the  circumstances  surrounding 
the  act  of  residence.     (9  R.  C.  L.  540. ) 

The  establishment  of  residence,  like  that  of  domicile, 
must  depend  largely  upon  the  intention  of  the  party,  and 
no  intention  can  be  even  assumed  where  in  a  matter  of 
this  kind  the  party  seeking  to  confer  jurisdiction  on  the 
courts  for  the  purpose  of  having  the  latter  determine  his 
marital  status  declines  to  even  assert  his  residence. 

The  rule  recognizing  the  right  of  the  wife  to  acquire 
another  and  separate  domicile  from  her  husband  where 
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their  unity  is  dissolved  will  not  avail  in  behalf  of  the 
husband  to  the  extent  that  he  may  go  into  a  jurisdiction 
forei^  to  the  matrimonial  domicile,  and,  without  assert- 
ing his  residence  or  domicile  therein,  invest  the  courts 
with  jurisdiction  to  determine  his  marriage  status. 
i  Haddock  v.  Haddock,  201  U.  S.  562,  26  Sup.  Ct.  525.  50 
L.  Ed.  867,  5Ann.  Cas.  1.) 

The  right  of  the  wife  to  establish  a  separate  residence 
and  domicile  from  that  of  the  husband  arises  out  of  the 
necessity  of  the  case,  and,  as  we  view  the  law,  her  right 
to  assert  a  separate  residence  grows  out  of  the  grounds 
or  causes  by  reason  of  which  the  matrimonial  unity  no 
longer  exists  in  fact.  It  is  the  averment  of  a  residence 
separate  and  apart  from  that  of  the  husband,  together 
with  the  causes  for  such  separate  residence,  that  gives 
the  wife  the  right  to  sue  for  divorce  in  the  courts  of  a 
jurisdiction  other  than  that  of  the  matrimonial  domicile. 

This  case  is  to  be  distinguished  from  the  case  of 
Tiedemann  v,  Tiedemann,  supra,  inasmuch  as  in  that  case 
the  wife  asserted  in  her  verified  complaint  grounds  which, 
if  proven,  were  sufficient  to  establish  a  cause  for  her 
maintenance  of  a  separate  residence  and  domicile,  and 
coupled  with  these  averments  was  the  allegation  of  her 
residence  within  this  jurisdiction;  while  in  this  case  no 
averment  of  residence  on  the  part  of  the  husband,  the 
plaintiff,  appears,  and  the  marital  offenses  of  which  he 
complains  were  such  as  might  properly  have  been  deter- 
mined by  the  courts  of  the  matrimonial  domicile. 

We  are  cited  to  many  authorities,  some  of  which  bear 
directly  and  others  indirectly  upon  the  question  at  bar. 
But  in  reviewing  these  authorities  we  must  not  lose  sight 
of  the  fact  that  we  are  dealing  with  a  matter  of  public 
concern,  one  in  which  the  basic  or  underlying  thing 
applicable  to  the  conference  of  jurisdiction  is  that  of  the 
status  of  the  parties  to  a  marriage  contract;  and,  while 
there  is  a  lack  of  uniformity  in  the  decisions,  there  is 
nevertheless  a  strong  tendency  appearing  in  those  deci- 
sions which  we  deem  best  considered  to  hold  that  the 
question  of  domicile  is  vital  in  determining  jurisdiction. 
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In  the  case  of  Loker  v.  Gerald,  157  Mass.  42,  31  N.  E.  709, 
16  L.  R.  A.  497,  34  Am.  St.  Rep.  252,  the  very  question 
which  we  deem  the  turning  point  in  the  matter  at  bar  was 
touched  upon.  In  that  case  the  parties  were  married  in 
Massachusetts  and  lived  together  until  the  wife  deserted 
the  husband,  who  afterwards  moved  to  Colorado,  and 
there  prosecuted  a  divorce  against  the  wife  on  grounds 
of  desertion  and  adultery.     There  the  court  said: 

"It  is  sufficient  for  the  present  case  to  say  that  by  our 
decision,  it  not  appearing  that  the  wife  separated  from 
her  husband  for  justifiable  cause,  her  domicile  followed 
his,  and  that  therefore,  for  the  purpose  of  divorce,  the 
court  in  Colorado  had  jurisdiction  of  both  the  parties, 
within  the  meaning  of  the  statute." 

In  the  case  of  KeUv.  KeU,  80  Neb.  496, 114  N.  W.  570. 
the  Supreme  Court  of  Nebraska  had  under  consideration 
a  question  quite  similar  to  that  at  bar,  in  which  Keil,  a 
minister,  having  received  a  call  from  a  church  in  Iowa, 
moved  with  bis  wife  and  family  to  the  latter  state.  After 
living  in  Iowa  for  some  months,  the  wife  with  her  children 
returned  to  the  State  of  Nebraska,  their  former  residence, 
and  within  three  days  after  arriving  in  the  latter  state 
she  brought  her  action  for  divorce,  alleging  that  the 
defendant  was  a  nonresident.  It  was  held  that,  the 
plaintiff  and  defendant  having  established  a  home  in 
Iowa  with  intention  to  make  it  their  future  residence, 
the  plaintiff,  the  wife,  could  not  regain  her  residence  in 
Nebraska  to  entitle  her  to  maintain  an  action  for  divorce 
until  she  had  been  there  for  a  period  of  six  months. 

Many  authorities  may  be  found  where,  following  the 
rule  laid  down  by  this  court  in  the  case  of  Tiedemann  v. 
Tiedemann,  supra,  the  wife,  declaring  her  residence  to  be 
in  a  jurisdiction  foreign  to  that  of  her  husband,  has  suc- 
cessfully maintained  an  action  for  divorce  even  through 
constructive  service.  Indeed,  many  other  cases  have 
been  cited  to  us  where  the  husband,  moving  to  another 
jurisdiction  than  that  of  the  matrimonial  domicile,  has 
taken  up  his  residence  in  the  foreign  domicile,  and  there 
successfully  prosecuted  his  suit  for  dissolution  of  the 
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marital  relations.  But  the  case  at  bar  falls  within  a 
different  class  from  either  of  these,  inasmuch  as  the  hus- 
band, the  plaintiff  here,  fails  to  assert  domicile  or  resi- 
dence within  this  state,  and  the  status  of  the  parties  is 
not  by  any  allegation  declared  to  be  within  the  jurisdiction 
of  our  district  court. 

As  we  have  already  stated,  the  question  of  residence  is 
one  that  may  depend  upon  both  the  acts  and  the  intention 
of  the  party  seeking;  to  establish  the  same.  It  is  a  ques- 
tion which  involves  both  the  law  and  the  facts,  and  may 
be  determined  by  the  acts  and  conduct  of  the  party  and 
by  other  matters  susceptible  of  proof.  (Hulett  v,  Hulett, 
37  Vt  586;  Reeder  v.  Holcomb,  106  Mass.  94;  GarnbriU  v. 
Schooley,  95  Md.  260,  52  Atl.  500,  63  L.  R.  A.  427;  Kennedy 
V.  RyaU,  67  N.  Y.  379;  Hope  v.  Flentge.  140  Mo.  390,  41 
S.  W.  1002,  47  L.  R.  A.  806;  9  R.  C.  L.  556.) 

In  applying  the  statute  of  this  state  relative  to  juris- 
diction in  divorce  proceedings,  as  in  applying  the  statutes 
of  any  state,  the  matrimonial  domicile  of  one  or  the  other 
of  the  parties  to  the  action,  it  must  be  borne  in  mind,  is 
essential  to  confer  jurisdiction  over  the  status  of  the 
marital  relation.  The  complaint  must  allege  that  one  or 
the  other  of  the  parties  has  a  domicile  within  the  juris- 
diction of  the  court  in  addition  to  alleging  any  other  facts 
necessary  to  comply  with  statutory  requirements  such 
as  residence  or  presence  within  the  county  where  the 
suit  is  instituted.  Statutes  regulating  divorce  are  pre- 
sumed to  be  enacted  with  reference  to  the  general  law 
relative  to  the  marriage  relation  and  are  to  be  construed 
with  reference  to  that  law.  Marital  status  follows  mari- 
tal domicile  and  is  independent  of  the  corporeal  presence 
of  either  or  both  of  the  parties.  It  is  for  this  reason 
that  the  courts  of  one  state  are  without  power  to  annul  a 
marital  status  which  exists  in  another  state.  Where 
neither  party  to  the  suit  has  a  domicile  within  the  state 
where  the  action  is  instituted,  the  courts  of  that  state 
are  without  jurisdiction  of  the  subject-matter  of  the 
action.  A  state  may  empower  its  courts  to  dissolve  the 
marital  relation  where  only  one  of  the  parties  has  a 
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domicile  within  the  state,  and  its  statutes  may  make  it 
immaterial  whether  it  be  the  domicile  of  the  plaintiff  or 
the  defendant    Such,  we  think,  is  the  law  of  Nevada. 

The  difficulty  with  the  complaint  in  the  case  at  bar 
lies  in  the  fact  that  the  plaintiff  does  not  allege  residence 
and  hence  no  domicile  in  this  state  in  himself.  The 
allegation  of  residence  in  the  defendant  wife,  without 
the  allegation  of  facts  from  which  it  would  follow  that 
her  domicile  is  separate  from  that  of  her  husband,  is 
insufficient.  Prom  the  allegations  of  the  complaint,  the 
matrimonial  domicile  of  the  defendant  wife  must  be 
assumed  to  be  the  same  as  that  of  the  husband  plaintiff, 
and  that  is  not  alleged  to  be  within  the  jurisdiction  of 
the  court 

The  intention  of  the  party  may  be  established  by  proof 
as  any  other  element  going  to  the  merits  of  the  action 
and  as  any  other  fact  in  the  case  may  be  determined  by 
the  trial  court 

The  order  of  the  trial  court  is  affirmed. 

It  is  so  ordered. 


Per  Curiam: 

Petition  for  rehearing  denied. 
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GEORGE  A.  PHILLIPS,  Plamtipf  and  Intervener; 
CHARLES  O.  DAHLSTROM  and  LOUIE  AMEDEO. 
Interveners  and  Respondents,  v,  THE  SNOW- 
DEN  PLACER  COMPANY  (A  CORPORATION), 
THOMAS  WILSON  and  M.  E.  WILSON,  Defen- 
dants AND  Appellants. 

[IGOPac.  TSC] 

1,  JrSTKKK    OF   THE    rE-ME — LlENH K-NFOttfEMENT^JUlllSOUTION 

CortSTITlITIONAI,  AND  STATUTORY    PROVISIOICe "Sl'M    INIOLVBD," 

Const,  art  <i,  hoc.  S.  euncted  while  Statu.  1861,  c.  15.  was  to 
force  ill  the  territory,  providing  for  the  foreclosing  of  all  liens 
In  cue  action,  rciiuli'eit  tbe  l^lslaturc  to  fix  the  powers  of  Ju8- 
tlees  of  the  |ieace.  and  niithorlstes  It  to  confer  jurisdiction  upon 
them,  concurrent  with  tlie  district  courts,  of  actions  to  enforce 
niechnnli-it'  lleusi  wherein  the  aiiiouut  does  not  exceed  $300.  Rer. 
Laws.  5714.  is  to  the  Bame  effect,  and  section  2224  allows  any 
number  of  llen.cluluanlH  to  Join  In  tbe  same  action  .and  the 
<'oni't  to  consolidate  separate  actions ;  imd  section  222T  i>rovldeR 
tiiat  such  liens  may  lie  enforced  by  un  action  in  any  court  of 
competent  Jurisdiction,  and,  an  amended  by  Stats.  lOOT,  c.  90. 
applies  to  mechanic's  Hon  proceedings  in  Justice's  court  where 
the  siini  involved  does  not  exceed  $300.  Held,  that  the  words 
"autn  luvnived"  mean  the  sum  Involved  In  the  several  Hens 
enihra<-ed  in  a  suit,  and  tiiat  a  Justice's  court  had  no  Jurisdlc- 
ti[>n  of  an  action  to  foreclose  nipchanics'  Hens,  where  the  total 
amount  of  the  Hens  exceeds  $300.  notwithstanding  each  of  the 
liens  Is  for  a  less  amount. 

2.  CoNSTiTtmoNAi.  Law — Constbuction — Debates. 

In  the  construction  of  a  constitutional  provision.  It  Is  not 
improper  to  examine  the  debates  on  the  subject,  though  they 
are  not  nntlioritatlve.  as  It  Is  the  text  of  tbe  constitution  wbicli 
was  adopted. 

:[.  Justices  of  tuf.  Peace— Appeat, — Juhisdictfon— jLaisnuTION  w 
TjDwer  Cornr. 

The  iienerat  rule  Is  that  the  district  court  acquires  no  juris- 
diction to  try  a  cause  on  appeal  from  a  Justice's  court,  where  the 
Justice's  court  was  without  Jurisdiction  to  entertain  tbe  case 
and  render  Judgment  therein. 

4.  Justices  of  the  Peacb^Api-bal — Jubibdiction — Distbict  Coi^rt 

Where  the  Justice's  court  had  no  jurisdiction  of  a  suit  to 
enforce  inechnnlcs'  liens  wherein  tbe  agj^'egate  amount  Involved 
exceeded  $.S00.  but  where  the  district  court  had  original  con- 
current jurisdiction  of  the  subject-matter,  without  such  limita- 
tion as  to  amount,  and  wbere  the  defendant  therein,  after 
judgment  for  the  plaintiff  and  the  Intervening  claimants, 
apjipaled  to  the  district  court,  where  trial  was  had  without 
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any  queetloii  belug  raised  aa  to  Its  Jarladlction.  be  was  estopped 
lo  thereofter  question  tbe  district  court's  Jurlsdictlou  on  tbe 
Krouud  that  it  had  no  neuter  JiiriBdlctlon  on  appeal  than  the 
Justice's  court, 
."..  Appeal  asd  Rbror— Findings— Presitmption— Evidence  to  Si'p- 

Wbere  tbe  evidence  la  not  Included  In  the  transcript,  the 
supreme  court  Is  bound  to  assume  that  It  supports  the  findings, 
li.  Mines  and  Minerals — Meciiasics'  Liens — rosTiNa  of  Notices — 
Slim  riENCY— Statitte. 

T'nder  Rev.  T^^ws.  2221.  providing  that  an  Improvement  on 
Iniul  with  the  owner's  knowledge  shall  subject  the  owner  to  a 
lieu  unless,  witbin  three  days  after  bis  Knowledge  of  tbe 
lin|>mvenient.  be  gives  notice  that  be  will  not  be  responsible 
therefor  by  posting  n  notice  In  writing  to  that  effect  in  some 
(■ouHplciiouH  place  niioii  the  land.  etc..  n  notice  posted  at  tbe  col- 
lar of  a  mine  simft,  ivhich  the  owner,  when  he  eutei-ed  Into  an 
iiKi'(>«>iueut  witb  the  contractor,  knew  would  necessnrlly  be 
destroyetl  In  preparing  tbe  shaft  for  mining  operations,  and 
which  WHS  so  destroyed  prior  to  tbe  contrnctor'a  employment  of 
the  cliilmants.  was  not  binding  upon  tbe  clniiuaiits.  as  a  notice 
must  l>e  so  posted  as.  under  ordinary  conditions.  It  will  remain 
a  reaHonable  lenetb  of  time,  tbougb  a  written  notice  In  lead 
pencil  would  be  as  good  as  any  other  notice. 
7.  Mines  and  Minerals — Mechanics'  Liens — Pbocebdinos — Costs. 

In  a  suit  to  foreclose  mechanics'  Hens  for  work  done  under 
a  contractor  for  mining  work,  brought  In  a  Justice's  court,  the 
allowance  of  coats  to  the  plalntllT  and  Intervening  claimants  In 
that  court  wai 


Appeal  from  the  Fifth  Judicial  District  Court,  Nye 
County;  Mark  R.  AveriU,  Judge. 

Action  to  foreclose  a  mechanic's  lien  hy  George  A. 
Phillips  against  the  Snowden  Placer  Company  and  others, 
in  which  Charles  O.  Dahlstrom  and  Louie  Amedeo,  lien- 
holdeTS,  were  permitted  to  intervene.  Judgment  in  the 
district  court  in  a  trial  de  vavo  on  appeal  from  a  justice's 
court,  in  favor  of  the  plaintiff  and  the  interveners. 
Motion  for  new  trial  denied,  and  defendants  appeal. 
Modified  and  affirmed.  Coleman,  J.,  dissenting  in 
part. 

Statement  op  Pacts 

This  case  involves  the  foreclosure  of  a  mechanic's  lien 
in  the  sum  of  $200  claimed  by  the  plaintiff,  and  a  similar 
lien  for  the  sum  of  $260  claimed  by  Louie  Amedeo,  also  a 
similar  lien  for  $255  claimed  by  Charles  0.  Dahlstrom; 
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the  liens  being  respectively  claimed  against  the  Black 
Cat  mining  claim,  situate  in  Manhattan  mining  district, 
Nye  County,  Nevada. 

The  facts,  as  shown  in  the  record,  disclose  that  the 
appellants  Wilson  and  Wilson  were  the  owners  of  the 
Black  Cat  mining  claim,  and  that  they  leased  the  claim 
to  the  Snowden  Placer  Company;  that  the  Snowden 
Placer  Company  operated  the  ground  by  placer  mining, 
and  in  the  course  of  such  operations  employed  the  plain- 
tiff, Phillips,  and  the  interveners,  Amedeo  and  Dahlstrom, 
to  perform  work  upon  the  ground.  The  Snowden  Placer 
Company  having  failed  to  pay  the  plaintiff  and  inter- 
veners the  respective  sums  claimed  by  them,  a  lien  was 
filed  by  plaintiff,  and  the  liens  of  the  interveners,  Amedeo 
and  Dahlstrom,  were  filed  for  record  on  the  same  day. 

Subsequently  suit  was  commenced  in  the  justice  court 
of  Manhattan  township  to  foreclose  the  lien  of  Phillips, 
in  which  suit  the  justice  court  made  an  order  on  November 
1,1913,  that  the  said  Amedeo  and  Dahlstrom  be  permitted 
to  intervene,  and  such  intervention  was  thereupon  had. 
The  Snowden  Placer  Company  made  no  appearance. 
The  defendants  Wilson  and  Wilson  appeared  and  filed 
their  answer,  alleging  that  they  were  the  owners  of  the 
Black  Cat  mining  claim;  that  the  mining  operations 
conducted  thereon,  according  to  their  information  and 
knowledge,  were  conducted  by  one  R.  T.  Ashley;  and  that 
they  had  no  knowledge  of  mining  operations  conducted 
on  said  claim  by  the  Snowden  Placer  Company. 

A  trial  was  had  in  the  justice  court  before  a  jury,  and 
resulted  in  a  disagreement,  and  thereupon  the  trial  of  the 
cause  was  set  and  a  jury  was  again  had,  and  a  verdict 
was  returned  in  favor  of  the  plaintiff  and  against  the 
defendants  Wilson  and  Wilson  to  the  extent  of  their 
interest  as  owners  of  the  mining  claim  described  in  the 
complaint,  and  a  judgment  was  entered  in  favor  of 
Phillips  for  $200,  with  interest  at  7  per  cent  per  annum 
from  October  9, 1913,  with  costs  of  suit,  and  $3  for  filing 
lien  claim,  also  for  the  sum  of  $260  in  favor  of  Amedeo, 
intervener,  together  with  $3  cost  of  filing  lien  claim,  also 
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for  the  sum  of  $256  in  favor  of  Charles  O.  Dahlstrom, 
intervener,  togrether  with  $3  cost  of  flling  lien  claim,  and 
$75  attorney's  fee  allowed  by  the  justice  court 

An  appeal  was  thereupon  taken  from  the  justice  court 
to  the  district  court,  and  the  trial  was  had,  and  the  dis- 
trict court  ordered  that  judgment  be  entered  in  favor  of 
plaintiff  in  the  sum  of  $195,  with  $50  attorney's  fee;  for 
the  intervener  Amedeo,  $250,  and  $60  attorney's  fee;  for 
the  intervener  Dahlstrom,  $250,  and  $60  attorney's  fea 
From  the  judgrment,  and  from  an  order  denying  a  motion 
for  a  new  trial,  an  appeal  has  been  taken  to  this  court. 

H.  R.  Cooke,  for  Appellants; 

The  justice  court  had  no  jurisdiction,  the  aggregate  of 
the  three  liens  being  in  excess  of  the  amount  over  which 
the  said  court  has  jurisdiction;  consequently,  the  district 
court  had  no  jurisdiction  on  the  appeal.  The  district 
court  can  take  no  jurisdiction  on  appeal  of  a  case  of 
which  the  justice  court  had  no  jurisdiction.  (Const  Nov., 
sec.  8,  art.  6;  Rev.  Laws,  5714;  Fitchett  v.  HetOey,  31 
Nev.  326.) 

The  law  does  not  require  the  maintaining  of  the  non- 
Hability  notice  during  the  entire  time  that  the  work  is 
being  carried  on,  or  for  any  period  whatsoever.  AH  that 
is  required  is  that  the  owner  "  give  notice  that  he  will  not 
be  responsible  for  the  same,  by  posting  a  notice  in  writing 
to  that  effect"  (Rev.  Laws,  2221;  Marshall  v.  Cardinell, 
80  Pac  662.) 

No  strict  construction  should  be  indulged  in  against  the 
owner  of  the  property.  If  the  nonliability  notice  was 
posted  within  three  days  after  construction  is  actually 
commenced  on  leased  land,  it  is  sufficient,  though  the 
owner  had  knowledge  for  a  longer  period  of  the  intention 
to  construct  (Birchv.  Magic  Transit  Co.,  73  Pac.  238.) 

If  a  party  fail  to  file  a  cost  bill  within  the  time  pre- 
scribed, he  waives  his  right  to  costs,  {LinvUle  v.  Schedine, 
30  Nev.  106.)  The  cost  bill  in  the  district  court  was  not 
filed  in  time,  and  therefore  had  no  efficacy  whatsoever. 
(Rev.  Laws,  5387;  Beco  v.  Tonopah  Ex.  M.  Co.,  37  Nev. 
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199. )  Costs  should  follow  the  judgment;  the  justice  court 
judgment  is  dead,  and  therefore  cannot  be  followed  by 
costs.  The  only  judgment  that  coats  can  follow  is  the 
one  in  the  district  court,  and  then  only  by  being  claimed 
in  the  manner  and  within  the  time  provided  by  law. 

H.  H.  Athinwn,  for  Respondents: 

It  is  not  the  "  amount  of  the  liens  sought  to  be  enforced" 
that  confers  jurisdiction  on  the  court,  but "  the  amount  of 
the  lien  sought  to  be  enforced."  As  long  as  the  Hen 
claim  sought  to  be  enforced  is  less  than  $300,  the  justice 
court  would  have  jurisdiction  and  power  to  consider  it, 
whether  the  lien  claim  be  made  the  object  of  an  indi- 
vidual suit,  or  whether  the  owner  of  this  lien  claim 
appears  as  one  of  many  claimants  or  plaintiffs,  all  having 
claims  less  than  $300,  and  bringing  them  in  one  action 
against  the  defendant,  claiming  judgment  severally 
against  the  defendant.  It  is  not  the  amount  that  is 
involved  in  an  action  which  determines  the  jurisdiction 
of  the  court,  but  it  is  the  amount  for  which  judgment  is 
prayed  by  the  person  in  his  pleading.  (Klein  v,  AUenbach, 
6  Nev.  159;  Thomas  v.  And^son,  28  Cal.  99;  Derby  v. 
Stevens,  30  Pac.  820;  Succession  of  Jitstus,  16  South.  840; 
MiMer  v.  Carlisle,  59  Pac.  785;  Briggs  v.  HaU.  141  Pac. 
1067.) 

When  the  constitution  and  the  statutes  conferred  upon 
the  justice  court  jurisdiction  concurrent  with  the  district 
court  of  actions  for  the  enforcement  of  mechanics'  liens, 
where  the  amount  of  the  lien  sought  to  be  enforced, 
exclusive  of  interest,  does  not  exceed  $300,  it  conferred 
upon  the  justice  court  the  jurisdiction  to  enforce  a 
mechanic's  lien  in  the  same  manner  as  it  could  be  enforced 
in  the  district  court,  the  only  limitation  upon  those  powers 
conferred  being  the  one  which  prohibited  the  justice 
court  from  considering  a  lien  where  the  demand  amounted 
to  more  than  $300.  Confusion  would  result  from  such  a 
lack  of  power.  Where  there  were  several  lien  claimants 
holding  liena  for  sums  less  than  $300,  respectively,  it 
would  be  impossible  for  the  court  in  any  separate  action 
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to  determine  the  rank  of  the  lien.  ( WiUamette  S.  M.  L. 
&  M.  Co.  V.  Los  Atigelen  C.  Co.,  94  Cal.  229,  29  Pac.  625.) 

The  justice  court,  as  the  court  of  ong:inal  jurisdiction, 
and  the  district  court,  in  its  appellate  capacity,  had 
power  and  jurisdiction  to  hear  and  determine  the  claims 
of  plaintiff  and  interveners  and  to  render  judgment 
thereon. 

The  notice  of  nonliability  must  be  posted  within  three 
days  after  the  date  the  owners  know  of  the  intended 
construction  or  of  the  actual  commencement  of  the  work. 
A  mere  perfunctory  posting  is  not  sufficient.  It  must  be 
of  such  a  nature  as  is  intended  to  give  notice,  and  the 
posting  must  be  in  good  faith.  When  evidence  is  not  in 
the  record,  the  appellate  court  will  not  consider  the  ques- 
tion whether  the  verdict  is  contrary  to  law,  or  whether  it 
is  contrary  to  the  evidence.  {ObeHin  v.  Kronenberger, 
50  Ind.  365.)  "A  finding  of  fact  by  the  trial  court  is  con- 
clusive on  appeal  when  the  evidence  is  not  in  the  record." 
(Stewart  v.  HoUingaworth,  129  Cal.  177,  61  Pac.  936; 
Miller  &  Lux  v.  Enterprise  C.  &  L.  Co.,  145  Cal.  652,  79 
Pac.  439;  Mmind  City  L.  &  S.  Co.  v.  Miller,  70  L.  R.  A. 
190;  Whitekouse  v.  Aiken,  190  Mass.  468,  77  N.  E.  499; 
Sayer  v.  Broum,  119  Ga.  539,  46  S.  E.  649;  King  v.  King, 
215  III.  100,  74  N.  E.  89;  Place  v.  C&nklin,  54  N.  Y.  S.  532. ) 

The  plaintiff  need  not  allege  in  his  complaint  that  the 
notice  was  not  given  by  the  owner  of  the  ground;  that  is 
a  matter  of  defense  to  be  set  up  by  the  defendant,  and 
must  be  proven  by  the  defendant  by  a  preponderance  of 
evidence.  ( West  Coast  L.  Co.  v.  Newkirk,  80  Cal.  275, 
22  Pac.  231.) 

Where  the  lessor  had  knowledge  of  lessees'  intention 
to  make  improvements,  and  where  no  notice  disclaiming 
responsibility  was  posted,  the  lessor  is  charged  with 
knowledge  sufficient  to  put  him  upon  inquiry  as  to  the 
particular  facts  relating  to  the  improvement.  (Evans  v. 
Judaon,  120  Cal.  282,  52  Pac  585;  Mo<yre  v.  Jackson,  49 
Cal.  109;  Santa  Monica  L.  &  M.  Co.  v.  Hege,  119  Cal. 
376,  61  Pac  555.) 

The  costs  of  the  justice  court,  after  being  determined, 
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became  a  part  of  the  judgment  If  the  judgnnent  is 
appealed  from  on  question  of  law  and  fact,  the  costs  are 
a  part  to  be  considered  on  the  appeal.  They  will  be 
taken  up  by  the  district  court  in  the  consideration  of  the 
case,  and  the  court  will  make  its  findings  and  render 
judgment  thereon  before  the  cost  bill  in  the  district  court 
is  filed.     (Rev.  Uws,  5387,  5778.) 

By  the  Court,  N(»iCROSS,  C.  J. : 

After  two  trials  in  the  justice  court  and  a  trial  de  lumo 
in  the  district  court  on  appeal  from  the  judgment  of 
the  justice's  court,  the  question  of  the  jurisdiction  of  the 
justice's  court  to  try  the  case  originally,  and  of  the  dis- 
trict court  to  try  the  case  as  on  appeal,  is  raised  for  the 
first  time  on  appeal  to  this  court.  The  question,  however, 
is  one  of  great  importance,  not  only  to  the  parties  to  the 
present  action,  but  because  it  goes  to  a  matter  of  procedure 
based  on  the  organic  law  of  the  state. 

1.  Section  8  of  article  6  of  the  state  constitution,  in 
part,  reads: 

"The  legislature  shall  determine  the  number  of  justices 
of  the  peace  to  be  elected  in  each  city  and  township  of 
the  state,  and  shall  fix  by  law,  their  powere,  duties  and 
responsibilities:  provided,  that  such  justices'  courts  shall 
not  have  jurisdiction  of  the  following  cases,  viz. :  •  •  * 
Of  cases  that  in  any  manner  shall  conflict  with  the  juris- 
diction of  the  several  courts  of  record  in  this  state;  and 
provided  further,  •  ■  •  the  legislature  may  confer 
upon  said  courts,  jurisdiction  concurrent  with  the  district 
courts,  of  actions  to  enforce  mechanics'  liens,  wherein 
the  amount  (exclusive  of  interest)  does  not  exceed  three 
hundred  dollars.  •    •     • " 

By  the  statute  it  is  provided  that  the  justices'  courts 
shall  have — 

"concurrent  jurisdiction  with  the  district  courts  of  actions 
for  the  enforcement  of  mechanics'  liens,  where  the  amount 
of  the  lien  sought  to  be  enforced,  exclusive  of  interest, 
does  not  exceed  three  hundred  dollars. "  (Rev.  Laws,  5714, 
subd.ll.) 
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There  is  some  slight  difference  in  the  wording  of  the 
constitution  and  the  wording  of  the  statute  cited  supra; 
but,  as  the  legislature  cannot  by  statute  confer  a  broader 
jurisdiction  upon  justices'  courts  than  that  authorized  by 
the  constitution,  we  need  only  consider  the  language  of 
the  constitution. 

It  is  the  contention  of  counsel  for  appellant  that  the 
language  of  the  constitution,  cited  supra,  does  not  con- 
template the  conferring  of  jurisdiction  upon  justices' 
courts  of  an  action  to  foreclose  two  or  more  mechanics' 
liens  where  the  aggregate  amount  of  the  liens  exceeds 
$300,  notwithstanding  each  of  the  several  liens  sought  to 
be  foreclosed  in  an  action  is  for  an  amount  less  than  $300. 
We  agree  with  this  contention  of  counsel.  Our  attention 
has  not  been  called  to  a  similar  provision  appearing  in  the 
constitution  of  any  other  state  which  has  been  construed. 
At  the  time  this  provision  was  under  consideration  by  the 
constitutional  convention,  it  was  contended  by  Mr.  Bros- 
nan  (afterwards  a  justice  of  this  court)  that  none  of  the 
state  constitutions  distinctly  defined  the  jurisdiction  of 
justices  of  the  peace,  but  that  such  jurisdiction  was  a 
matter  which  the  legislature  was  empowered  to  fix, 
citing  "  American  Constitutions. "  (Nevada  Constitutional 
Debates,  p.  691.) 

Examining  the  history  of  this  provision  of  our  consti- 
tution, we  find  that  the  original  proposed  draft  of  the 
section  recommended  by  the  committee  did  not  contain 
such  provision.  In  this  connection  we  find  the  following 
resolution  offered  by  Mr.  Banks: 

"Resolved,  That  article  6  be  referred  to  the  judiciary 
committee,  with  instructions  to  amend  the  same  so  as  to 
give  to  justices  of  the  peace  jurisdiction  in  all  cases  of 
forcible  entry  and  unlawful  detainer,  and  mechanics' 
liens,  where  the  amount  involved  does  not  exceed  three 
hundred  dollars."    (Nev.  Const  Debates,  p.  688.) 

Discussing  this  proposed  amendment,  Mr.  De  Long  is 
reported  (page  688)  as  saying: 

"Suppose  we  confer  juriadiction,  as  he  proposes,  to  the 
extent  of  $300,  in  cases  of  mechanics'  liens.    There  may 
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be  one  mechanic  who  claims  a  lien  of  only  $300,  and  he 
brinGTs  his  suit  before  a  justice  of  the  peace.  But  the  law 
requires  that  all  other  parties  holding  liens  on  that  prop- 
erty, when  he  commences  to  foreclose,  shall  come  forward 
and  present  their  claims,  and  it  is  a  principle  of  equity 
that  the  first  claimant  shall  be  estopped  from  proceeding 
until  all  the  other  claims  are  united  with  his.  Conse- 
quently, there  are  several  men  having  liens,  to  the  amount 
of  $10,000,  perhaps,  on  the  same  building;.  They  cannot 
present  that  case  in  a  justice's  court,  because  the  court 
cannot  render  a  juds:ment  for  such  an  amount;  and  what 
are  you  going  to  do?  It  is  evident  that  you  cannot  settle 
it  by  one  suit,  and  consequently  you  must  permit  a  multi- 
plicity of  suits.  Suppose  we  engraft  in  the  article  the 
provision  which  the  gentleman  suggests,  what  is  to  be 
done  in  a  case  where  there  is  one  lien  of  $10,000  and 
another  of  $300?  Both  liens  must  be  paid,  and  the  proper 
way  is  to  have  them  all  come  in  together,  that  the  chan- 
cellor may  make  his  decree  in  such  manner  that  full  and 
fair  equity  may  be  done  to  all;  but  under  this  provision 
the  $300  man  would  be  obliged  to  go  off  and  commence 
suit  on  his  own  hook.  It  would  certainly  increase  the  diffi- 
culties in  the  way  of  obtaining  justice  for  the  poor  man," 

To  these  remarks  Mr.  Banks  is  reported  (page  6S9)  as 
replying  as  follows: 

"I  wish  to  reply  to  that  portion  of  the  speech  of  the 
gentleman  from  Storey  (Mr.  De  Long),  in  which  he  refers 
to  mechanics'  liens,  and  what  would  be  the  course  of 
proceeding  in  such  a  case  as  the  one  to  which  he  has 
referred.  Now  suppose,  for  instance,  that  this  amend- 
ment be  adopted,  and  one  man  brings  his  suit  under  the 
mechanic's  lien  law,  claimingthat  he  is  entitled  to  receive 
some  amount  less  than  $300;  then  others  come  in  with 
their  claims,  amounting  in  the  aggregate  to  a  sum  which 
exceeds  $300.  At  the  very  worst,  all  that  is  then  required 
is  to  transfer  the  case  to  a  court  of  competent  jurisdic- 
tion. Such  has  been  the  practice  in  California,  and  no 
doubt  it  will  be  in  this  state,  if  we  shall  adopt  this 
proposition. " 
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The  form  of  the  provision  as  finally  adopted  was  drafted 
by  Judge  Brosnan.  (Debates,  pp.  700-702.)  Relative  to 
the  final  draft,  the  following  colloquy  is  reported  {page 
702)  as  occurring  between  Delegates  Banks  and  Brosnan: 

"Mr.  Banks— Then  I  understand  from  the  gentleman 
from  Storey  that,  in  case  of  the  foreclosing  of  mechanics' 
liens,  suit  may  be  brought,  within  the  amount  of  $300,  in 
a  justice's  court  That  is,  it  may  be  brought  either  in  a 
justice's  court,  or  the  district  court,  provided  the  amount 
involved  is  less  than  $300. 

"Mr.  Brosnan — The  mechanic  having  a  lien  to  that 
amount  has  his  choice  of  courts." 

3.  Relative  to  the  consideration  to  be  given  expressions 
made  in  debate  by  delegates  to  the  constitutional  conven- 
tions, this  court  in  State  ex  reL  Lewis  v.  Doron,  5  Nev. 
409,  said: 

"It  is  not  improper  in  this  connection  to  examine  the 
debates  upon  the  subject,  though  of  course  they  are  not 
authoritative,  nor  is  any  binding  effect  to  be  given  them, 
as  it  is  the  text  of  the  constitution  which  the  people 
adopted." 

See,  also,  Mmn-e  v.  Or,  30  Nev.  470,  98  Pac.  398. 

It  is  the  "amount"  which  cannot  exceed  $300  according 
to  the  language  of  the  section.  What  amount?  The 
amount  of  one  particular  lien,  or  the  amount  of  several 
liens  which  the  action  may  be  instituted  to  foreclose? 
The  law  in  force  in  the  territory  of  Nevada  at  the  time 
of  the  adoption  of  our  constitution,  as  the  law  of  the  state 
now  provides,  made  provision  for  the  foreclosing  of  all 
liens  in  one  action,  (Stats.  1861,  p.  37.)  Referring  to  the 
lien  law  of  California,  the  supreme  court  of  that  state  in 
Mars  v.  McKay.  14  Cal.  128  (decided  in  1859).  said: 

"The  idea  of  a  multiplicity  of  suits  in  cases  like  the 
present  is  expressly  excluded.  The  statute  requires  that 
every  lien  on  the  same  property  shall  be  litigated  and 
enforced  in  the  same  action,  and  every  suit  brought  to 
enforce  a  particular  lien  must  be  regarded  as  a  proceed- 
ing to  enforce  all  the  liens  against  the  same  property." 

The  lien  law  adopted  in  1875,  now  in  force  in  this  state. 


t,L.ooglc 


76  Phillips  v.  Snowden  Placer  Co.    r*"*  nct. 

OplnloD  of  tbe  Court — Norcross,  C.  J. 

contemplates  the  foreclosure  of  all  liens  in  one  action. 
It  is  provided  in  section  12  (Rev.  Laws,  2224) : 

"Any  number  of  persons  claiming  liens  may  join  in  the 
same  action;  and  when  separate  actions  are  commenced 
the  court  may  consolidate  them." 

By  section  15  (Rev.  Laws,  2227)  it  is  also  provided: 

"Said  liens  may  be  enforced  by  an  action  in  any  court 
of  competent  jurisdiction,"  etc. 

The  provisions  of  this  section  clearly  contemplate  the 
foreclosure  of  all  liens  in  one  action  and  one  judgment 
By  an  amendment  (Stats.  1907,  p.  192)  the  provisions  of 
this  section — 

"as  to  action  on,  trial  of,  and  sale  of  premises  under 
mechanics'  liens,  shall  be  applicable  to  such  actions  in  a 
justice  court,  where  the  sum  involved  does  not  exceed 
three  hundred  dollars." 

What  did  the  legislature  mean  by  the  words  "sum 
involved"  as  used  in  this  amendment?  We  think  the 
words  here  used  are  susceptible  to  no  other  meaning 
than  the  sum  involved  in  the  several  Hens  embraced  in 
the  suit.  This,  we  think,  may  be  taken  as  a  construction 
by  the  legislature  of  the  provisions  of  the  constitution, 
and  is  entitled  to  consideration  as  a  construction  by  a 
coordinate  branch  of  government.  In  the  recent  case  of 
Daly  V.  Lahontan  Mines  Co.,S9  Nev.  14,  we  said: 

"Trial  courts,  in  actions  to  foreclose  one  or  more  liens, 
where  it  appears  that  there  are  other  lien  claimants,  and 
especially  where  it  appears  that  other  suits  are  pending 
for  the  foreclosure  of  all  or  a  portion  of  such  other  liens, 
should  endeavor  within  all  reasonable  limitations  to 
protect  the  rights  of  all  Hen  claimants  in  one  judgment." 

In  EUiott  V.  /vers,  6  Nev.  290,  this  court  said: 

"The  statute  undoubtedly  contemplates  a  formal  suit, 
a  publication  of  notice,  an  appearance  upon  the  part  of 
Hen  claimants  other  than  those  commencing  the  suit,  and 
a  disposition  of  the  entire  matter  of  liens  against  the 
property  affected,  in  one  proceeding." 

See,  also,  LovJcey  v.  W'eiis,  16  Nev.  271,  277;  Skyrme  v. 
Occidental  M.  Co.,  8  Nev.  231. 
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We  think  the  provision  of  the  constitution  in  question 
ouffht  to  be  so  construed  as  not  to  confer  jurisdiction 
upon  justices'  courts  to  foreclose  mechanics'  liens,  where 
the  tota]  amount  of  all  the  liens  involved  in  the  suit 
exceeds  $300.  We  think  the  wording  of  the  section  is 
noore  in  harmony  with  this  construction  than  the  one  to 
sustain  a  more  extensive  jurisdiction.  The  construction 
is  in  harmony  with  what  seems  to  have  been  the  intent 
of  the  framers  of  the  constitution,  and  better  accords 
with  the  provisions  of  the  statute  as  it  existed  both 
before  and  since  the  adoption  of  the  constitution.  If  any 
other  construction  were  given  to  this  provision  of  the 
constitution,  we  would  have  this  anomalous  situation. 
Several  liens  might  be  filed  upon  a  certain  property,some 
of  which  were  for  amounts  less  than  $300,  and  some  of 
which  were  for  amounts  exceeding  $300.  If  suit  were 
instituted  in  the  justice's  court  upon  one  or  all  of  the 
liens  less  than  $300,  those  in  excess  of  $300  could  not  be 
exhibited  and  foreclosed  in  that  action.  Another  suit 
would  have  to  be  instituted  in  the  district  court  upon 
these  latter  liens.  The  statute  could  not  be  complied 
with  in  either  case,  unless  the  suit  in  the  justice's  court 
was  abandoned  or  dismissed  and  the  liens  involved  in 
that  suit  exhibited  in  the  district  court.  As  all  lien 
claims  must  be  recorded  within  a  prescribed  time,  it  is  an 
easy  matter  for  a  litigant  to  determine  whether  the  total 
amount  of  the  liens  will  be  in  excess  of  the  jurisdiction 
of  the  justice's  court. 

8, 4,  It  is  contended  by  counsel  for  appellant  that  the 
judgment  rendered  by  the  district  court  is  void,  because 
the  district  court  had  no  greater  jurisdiction  on  appeal 
than  did  the  justice's  court  in  the  trial  oriKinally.  This 
court  in  a  number  of  cases  has  held  that  the  district  court 
acquired  no  jurisdiction  to  try  a  cause  on  appeal  from 
a  justice's  court,  where  the  justice's  court  was  without 
jurisdiction  to  entertain  the  case  and  render  judgment 
therein.  (Fitchett  v.  Henley,  31  Nev.  341,  102  Pac.  865, 
104  Pac  1060,  and  authorities  therein  cited. )  It  must  be 
conceded  that  this  is  the  general  rule,  which  is  supported 
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by  many  authorities.  (24Cyc.  641.)  The  rule  in  many 
instances  has  been  hasrshly  applied.  It  is  a  rule,  however, 
not  without  exceptions. 

"While  it  has  been  held  that,  where  the  justice  of  the 
peace  had  no  jurisdiction  of  the  subject-matter  of  an 
action,  the  parties  cannot  confer  jurisdiction  on  the 
appellate  court  by  consent,  the  better  view  seems  to  be 
that,  where  the  appellate  court  has  ori^nal  as  well  as 
appellate  jurisdiction  of  the  cause,  jurisdiction  of  both 
the  subject-matter  and  the  person  may  be  conferred  upon 
it  by  waiver  or  consent."    (24  Cyc.  643. ) 

In  Stacy  Fruit  Co.  v.  McCUUan.  25  N.  D.  449,  456, 142 
N.  W.  44, 46,  the  court  said: 

"But  we  can  see  no  distinction  in  principle  between 
this  case  and  that  of  Johnson  v.  Erickson,  supra.  There, 
in  a  justice  court  proceeding,  title  to  real  property  was 
brought  in  issue,  whereupon,  under  the  statute,  it  became 
the  duty  of  the  justice  to  forthwith  certify  the  cause  to 
the  district  court  but  instead  of  so  doing  he  dismissed  it. 
Upon  appeal  it  was  urged,  the  same  as  here,  that  the 
district  court  was  without  jurisdiction  because  of  the 
rule  'that  the  district  court  by  virtue  of  an  appeal  suc- 
ceeds only  to  the  jurisdiction  of  the  justice  court,  and 
that  where  the  justice  court  has  no  jurisdiction  the 
appellate  court  acquires  none.'  The  court  there  says: 
'In  this  case  the  justice  not  only  had  authority  to  transfer 
the  case  to  the  district  court,  but  it  was  his  express  duty 
to  do  so.  The  distinction  between  this  case,  and  those 
where  there  is  no  jurisdiction  or  no  authority  to  transmit, 
is  apparent  In  such  cases  there  is  neither  right  nor 
duty  to  certify  the  case,  and  of  course  an  appeal  would 
not  give  jurisdiction.  *  •  *  The  proceedings  are  irreg- 
ular, but  were  made  so  by  the  error  of  the  justice  in 
rendering  a  judgment  of  dismissal,  instead  of  certifying 
the  case;  and  for  this  error  the  plaintiff  is  in  no  way 
responsible.  «  *  •  y/^  m^  of  opinion  that  when  a 
justice  has,  by  disregarding  the  statute,  made  it  neces- 
sary to  appeal,  the  district  court  acquires  jurisdiction. 
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and  that  it  is  error  for  the  district  court  to  refuse  to 
entertain  the  action  and  to  dismisB  the  appeal;  and  this 
view  is  in  harmony  with  the  opinion  of  other  courts 
under  similar  statutes.'  There  the  justice  pronounced 
an  unauthorized  judgment  when,  instead,  he  should  have 
certified  the  case  to  the  district  court  for  further  pro- 
ceedings; yet  the  appeal  from  such  unauthorized  judg- 
ment was  held  to  vest  jurisdiction  of  the  subject-matter 
in  the  appellate  court,  which  ordinarily  would  have  been 
transferred  there  without  appeal  by  order  of  the  justice. 
Here  the  justice  court,  having  conceded  jurisdiction  of 
person  and  subject-matter,  proceeds  unauthorizedly,  after 
it  had  become  its  mandatory  duty  to  transfer  the  cause 
for  trial  to  another  justice  court,  and  accordingly  enters 
judgment,  void  because  of  want  of  power  to  enter  any 
judgment  at  all,  but  from  which  defendant  has  seen  fit 
to  appeal  generally  upon  both  law  and  fact  and  demand 
a  trial  de  novo  in  the  appellate  court.  The  statutes  con- 
cerned in  Johnson  v.  Eriekaon,  and  in  the  case  at  bar.  are 
in  effect  analogous,  both  superseding  jurisdiction  to 
determine  the  merits.  If  an  appeal  from  a  void  judg- 
ment of  dismissal,  as  in  Joknaon  v.  Eriekaon,  confers 
appellate  jurisdiction  of  subject-matter,  most  certainly 
under  these  circumstances  the  appeal  so  taken  generally 
must  be  held  to  confer  jurisdiction  of  subject-matter  as 
well  as  person  upon  the  appellate  court." 

See  Johruum  v.  Ericksan,  14  N.  D.  414,  105  N.  W.  1104; 
Heard  V.  HoOrrook.  21  N.  D.  348, 131  N.  W.  251. 

In  the  case  at  bar,  the  justice's  court  had  jurisdiction 
of  the  action  as  brought  upon  the  Phillips  complaint.  It 
was  also  an  action  of  which  the  district  court  had  concur- 
rent jurisdiction.  Itwaa  not  until  Dahlstrom  and  Amedeo 
intervened  to  enforce  their  liens  that  it  appeared  that  the 
justice's  court  was  without  jurisdiction  to  proceed  to  trial 
and  judgment.  When  Dahlstrom  and  Amedeo  inter- 
vened, it  was,  we  think,  the  duty  of  the  justice  to  certify 
the  case  to  the  district  court.  The  situation  was  then 
analogous  to  that  of  a  case  where  title  to  real  property  is 
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raised  by  answer  or  by  evidence  upon  the  trial.  The 
jurisdiction  to  proceed  to  trial  was  not  raised  by  defen- 
dant After  trial  and  judgment  in  favor  of  the  plaintiff 
and  intervening:  lien  claimants,  defendant  took  his  appeal 
to  the  district  court,  where  trial  was  again  had  without 
any  question  being:  raised  as  to  the  jurisdiction  of  either 
court.  The  question  of  jurisdiction  was  apparently  not 
thought  of  until  after  appeal  to  this  court. 

It  may  be  conceded  that  the  judgment  of  the  justice's 
court  was  s  nullity,  and  no  appeal,  in  the  strict  sense  of 
the  law,  would  lie  therefrom.  But  the  appeal  had  the 
effect  of  causing  the  case  to  be  certified  to  the  district 
court.  Both  parties  proceeded  to  try  the  case  upon  the 
merits  without  questioning  the  jurisdiction.  The  subject- 
matter  of  the  action  was  such  that  the  district  court  had 
original  jurisdiction  to  try.  The  parties  submitted  them- 
selves without  question  to  the  jurisdiction  of  the  court. 
This  is  not  a  case  of  an  attempt  to  confer  by  consent  juris- 
diction of  a  subject-matter  beyond  the  court's  jurisdiction. 
Rather  it  should  be  regarded  as  a  waiver  of  any  technical 
objection  which  might  have  been  raised  as  to  the  manner 
of  acquiring  jurisdiction.  Where  parties,  without  objec- 
tion, proceed  to  the  trial  of  a  case,  the  subject-matter  of 
which  is  within  the  original  jurisdiction  of  the  court,  the 
rule  of  estoppel  ought  to  apply  against  a  subsequent 
questioning  of  jurisdiction.  The  modem  tendency  of 
courts  is  to  break  away  from  technical  rules  of  practice. 
The  sooner  many  rules,  around  which  are  encircled  the 
halo  of  time-honored  recognition,  are  modified,  restricted, 
or  entirely  discarded,  the  sooner  will  courts  perform  the 
real  function  for  which  they  were  created,  the  adjudica- 
tion of  controversies  between  litigants  upon  their  real 
merits.  When  that  time  arrives,  and  it  is  fast  approach- 
ing, the  occasion  for  dissertations  by  eminent  lawyers, 
jurists,  and  laymen  upon  the  "sporting  theory  of  justice" 
will  have  ceased. 

6, 6.  Defendants  interposed  the  defense  of  nonliability, 
based  upon  the  posting  of  certain  notices  upon  the  prem- 
ises.   The  statute  provides; 


uy  Google 


Oct  191B]    Phillips  v.  Snowden  Placer  Co.  81 

Opinion  of  the  Court — Norcroas,  C.  J. 

"Every  building  or  other  improvement  •  •  •  con- 
structed upon  any  lands  with  the  knowledge  of  the  owner 

*  *  *  shall  be  held  to  have  been  constructed  at  the 
instance  of  such  owner  *  *  *  and  the  interest  owned 
or  claimed  shall  be  subject  to  any  lien  filed  in  accordance 
with  the  provisions  of  this  chapter,  unless  such  owner 

•  •  •  shall,  within  three  days  after  he  shall  have 
obtained  knowledge  of  the  construction,  alteration  or 
repur,  or  the  intended  construction,  alteration  or  repair, 
give  notice  that  he  will  not  be  responsible  for  the  same, 
by  posting  a  notice  in  writing  to  that  effect  in  some  con- 
spicuous place  upon  said  land,  or  upon  the  building  or 
other  improvement  situate  thereon."  (Rev.  Laws,  2221.) 

Relative  to  the  matter  of  notices,  the  court  made  the 
following  findings: 

"That  on  or  about  the  1st  day  of  March,  1913,  when 
said  agreement  of  March  1, 1913,  between  the  defendants 
Wilson  and  Snowden  Placer  Company  was  entered  into, 
there  was  already  posted  from  previous  operations  a 
notice  that  the  defendants  Wilson  of  the  Black  Cat  min- 
ing claim  would  not  be  responsible  for  debts  incurred  or 
labor  or  materials  furnished  for  any  operation  upon,  said 
Black  Cat  mining  claim,  but  that  said  notice  was  in  a 
damaged  condition  from  exposure  to  the  elements;  that 
awd  notice  was  posted  at  the  collar  of  a  shaft  which  the 
defendants  Wilson  knew  would  be  used  by  the  Snowden 
Placer  Company  for  operations,  as  soon  as  it  commenced 
to  work  under  the  agreement  of  March  1, 1913,  upon  the 
Black  Cat  mining  claim,  and  through  which  said  shaft 
the  said  Snowden  Placer  Company  would  conduct  all  of 
its  mining  operations;  that  the  said  defendants  Wilson 
knew  that  the  notice  thus  posted  upon  a  board,  nailed  at 
tiie  inside  of  the  collar  of  the  shaft,  would  necessarily  be 
destroyed  in  preparing  said  shaft  for  mining  operations; 
that  the  said  notice  posted  at  said  shaft  was  therefore 
not  posted  in  good  faith,  by  the  defendants  Wilson,  so  as 
to  give  notice  to  workmen  employed  by  Snowden  Placer 
Company  in  its  operations  upon  said  Black  Cat  mining 
claim;    that  said    notice  was  destroyed    on  or    before 
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March  10, 1913,  while  said  shaft  was  heing  prepared  for 
mininer  operations  by  employees  of  said  Snowden  Placer 
Company. 

"That  the  said  Thomas  Wilson,  on  March  1,  1913. 
posted  a  notice  on  the  transformer  house  of  said  Black 
Cat  mining  claim  of  the  same  purport  to  that  which  was 
posted  at  the  shaft  heretofore  mentioned,  and  wrote  the 
same  in  lead  pencil  upon  paper  which  had  lonf?  been 
exposed  to  the  elements,  and  which  defendant  Thomas 
Wilson  knew  would  not  remain  legible  and  intelligible  for 
as  long  a  time  as  under  ordinary  conditions  an  ordinary 
notice  would  be  expected  to  remain,  and  that  said  notice 
was  not  posted  in  good  faith  to  give  notice  for  a  reason- 
able length  of  time  to  workmen  who  would  work  upon 
said  premises  for  the  defendant,  Snowden  Placer  Com- 
pany; that  said  notice  was  illegible  and  unintelligible 
when  plaintiff  and  interveners  commenced  their  work 
upon  the  said  Black  Cat  mining  claim  for  Snowden  Placer 
Company,  defendant  herein,  and  remained  illegible  and 
unintelligible  to  and  including  August  20, 1913,  and  was 
not  posted  in  a  conspicuous  place  on  said  claim,  when 
said  employment  ceased;  that  said  Thomas  Wilson,  on  or 
about  May  15, 1913,  posted  a  notice  on  the  engine  house 
of  said  Black  Cat  mining  claim  of  the  same  purport  to 
that  which  was  posted  at  the  shaft  heretofore  mentioned, 
and  wrote  the  same  in  lead  pencil  upon  a  piece  of  card- 
board which  the  defendant  Thomas  Wilson  knew  would 
not  remain  legible  and  intelligible  for  as  long  a  time  as 
an  ordinary  notice  would  be  expected  to  remain  so,  and 
therefore  said  notice  was  not  posted  in  good  faith  to  give 
notice  for  a  reasonable  length  of  time  to  workmen  who 
were  or  would  be  working  upon  said  Black  Cat  mining 
.  claim  for  the  defendant  Snowden  Placer  Company;  that 
said  notice  was  illegible  and  unintelligible  at  the  time 
that  the  plaintiff  and  interveners  commenced  working 
upon  the  said  Black  Cat  mining  claim  for  the  defendant 
Snowden  Placer  Company,  and  remained  illegible  and 
unintelligible  up  to  and  including  the  20th  day  of 
August,  1913." 
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But  one  case  is  cited  by  respective  counsel  as  an  aid  to 
the  court  in  determining:  the  question  of  the  sufficiency 
of  the  notices  posted  as  found  by  the  court,  to  wit,  the 
case  of  Marshall  v.  CardineU.  46  Or.  410,  80  Pac.  652. 
Prom  the  opinion  in  that  case  we  quote: 

"The  statutory  manner  of  giving  notice  is  by  posting  a 
written  announcement,  presuming,  no  doubt,  that  when 
once  posted  it  will  remain  a  sufficient  length  of  time  to 
impart  knowledge  to  the  persons  it  is  intended  to  affect. 
The  language  is  not  to  keep  it  posted,  but  to  give  notice 
by  posting,  and  when  once  posted  it  will  fulfil  the  man- 
date of  the  statute.  Of  course,  if  the  notice  were  torn 
down  immediately,  or  very  soon  after,  by  the  one  who 
posted  it,  there  would  be  an  apparent  attempt  to  evade 
the  statutory  injunction,  and  the  act  would  probably  not 
be  accounted  as  giving  notice  by  posting;  but  if  posted 
in  good  faith,  with  the  intent  and  purpose  that  it  should 
remain  as  long  as  a  notice  would  remain  in  a  place  of 
that  nature  under  ordinary  conditions,  it  would  seem  that 
the  intendment  of  the  statute  had  been  observed  and  the 
notice  given." 

The  evidence  is  not  included  in  the  transcript,  in  which 
case  we  are  bound  to  iissume  that  the  evidence  supports 
the  findings.  It  is  found,  however,  that  three  notices 
were  posted,  and  it  is  a  question  whether  the  court  made 
proper  legal  deductions  from  the  findings  relative  to  these 
notices. 

The  first  notice  considered  was  posted  at  the  collar  of 
the  stiaft.  It  appears  from  the  findings  that  this  was  a 
notice  posted  prior  to  the  agreement  entered  into  with 
the  Snowden  Placer  Company.  This  notice,  primarily 
intended  for  "previous  operations,"  was  "in  a  damaged 
condition  from  exposure  to  the  elements."  To  what 
extent  it  was  damaged  does  not  appear,  but  in  view  of 
other  portions  of  the  findings  this  fact  is  immaterial.  It 
is  found  that  at  the  time  appellants  entered  into  the 
agreement  with  the  placer  company  they  knew  this  notice 
"  would  necessarily  be  destroyed  in  preparing  said  shaft  for 
mining  operations" ;  that  said  notice  was  so  destroyed  prior 
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tx)  respondents  being  employed  by  the  placer  company. 
The  statute  says  a  notice  shall  be  posted  "after"  knowl- 
edge of  the  construction  or  intended  construction,  etc 
Assuming,  however,  without  deciding,  that  a  prior 
notice  would  meet  the  requirements  of  the  statute,  we 
are  clearly  of  the  opinion  that  persons  employed  after 
the  destruction  of  such  notice  ought  not  to  be  bound 
thereby,  where  it  appears  tfaat  the  work  contemplated 
necessitated  a  destruction  of  such  notice. 

The  second  notice  discussed  in  the  findings  was  posted 
March  1,  1913.  the  day  the  agreement  was  entered  into 
between  appellants  and  the  placer  company.  This  notice 
was  written  "in  lead  pencil  upon  paper  which  had  long 
been  exposed  to  the  elements,  and  which  Thomas  Wilson 
knew  would  not  remain  legible  and  intelligible  for  as  long 
a  time  as  under  ordinary  conditions  an  ordinary  notice 
would  be  expected  to  remain."  This  notice  was  found  to 
have  been  "posted  on  the  transformer  house  of  said  Black 
Cat  mining  claim."  It  was  further  found  that  it  "was 
not  posted  in  a  conspicuous  place  on  said  claim."  A 
notice  posted  on  a  transformer  house  might  or  might  not 
be  said  to  be  posted  in  a  conspicuous  place.  Ordinarily  it 
would,  we  think,  be  very  apt  to  comply  with  the  require- 
ments of  the  statute.  The  evidence  is  not  before  us,  and 
we  are  bound  to  accept  the  finding  that  it  was  not  in  a 
conspicuous  place. 

Much  has  been  said  in  the  briefs  of  counsel  for  the 
appellant  that  the  court,  in  effect,  held  that  a  notice 
must  not  only  be  posted  but  must  be  maintained.  We 
do  not  so  understand  such  to  have  been  the  position  of 
the  court  below.  A  notice  must  be  so  posted  as  under 
ordinary  conditions  it  will  remain  a  reasonable  length 
of  time;  otherwise  there  would  be  no  object  in  posting  a 
notice  at  all.  A  notice  written  in  lead  pencil  would  be  as 
good  as  any  other  notice,  but  whether  a  notice  so  written 
and  exposed  to  the  elements  would  remain  a  reasonable 
length  of  time  is  a  question  of  fact  for  the  court  below 
to  determine  from  the  evidence,  and  which  this  court 
could  not  disturb  without  reviewing  the  evidence. 
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The  Uiird  notice  considered  was  posted  on  the  engine 
house  May  15.  1913,  two  and  a  half  months  after  the 
agreement  with  the  placer  company  was  entered  into.  It 
is  not  found  that  this  notice  was  not  posted  in  a  conspicuous 
place.  This  notice  was  not  posted  within  the  time  pre- 
scribed by  the  statute,  nor  has  counsel  cited  any  authorities 
holding  that  such  a  subsequent  notice  would  be  binding. 
Upon  that  question  we  express  no  opinion,  further  than  to 
say  that  we  are  inclined  to  the  view  that  such  a  notice  would 
be  a  valid  notice,  but  would  have  no  retroactive  effect 
The  court  found  this  notice,  also,  to  have  been  "illegible 
and  unintelligible  at  the  time  that  the  plaintiff  and  inter- 
veners commenced  working."  It  is  further  found  that 
the  defendant  Wilson  knew  when  he  posted  this  notice 
that  "it  would  not  remain  legible  and  intelligible  for  as 
long  a  time  as  an  ordinary  notice  would  be  expected  to 
remain  so." 

As  before  stated,  the  evidence  is  not  before  us,  and 
none  of  these  findings  are  attacked  upon  the  ground  that 
they  are  not  supported  by  the  evidence.  So  far  as  this 
court  knows,  the  defendants  may  have  admitted  the  very 
facts  found.  It  must  be  conceded  that  the  findings 
present  questions  of  law  to  this  court  in  a  very  unsatis- 
factory way.  The  law  only  says  that  a  notice  shall  be 
poeted.    It  says  nothing  about  maintaining  such  a  notice. 

It  will  not  do,  however,  to  say  that  the  mere  posting  of 
any  sort  of  a  notice  in  a  conspicuous  place  complies  with 
the  statute.  A  notice  might  be  posted,  so  written  that  it 
would  not  remain  intelligible  for  a  day.  Such  a  notice 
manifestly  could  not  be  held  to  comply  with  the  law. 
The  purpose  of  the  statute  is  to  give  actual  notice.  The 
law  only  exacts  a  reasonable  compliance  with  the  statute, 
bat  what  is  a  reasonable  compliance  must  depend  upon 
the  facts  of  each  particular  case.  A  notice  written  in 
lead  pencil  on  a  piece  of  cardboard,  or  upon  a  piece  of 
paper  which  had  been  exposed  to  the  elements,  might  in 
every  respect  comply  with  the  statute.  If,  however,  it 
was  so  posted  that  any  person  of  ordinary  common  sense 
would  know  that  it  would  in  a  few  days  be  effaced  from 
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exposure  to  the  elements,  a  court  would  be  justified  in 
holding;  such  a  posting  not  to  be  a  compliance  with  the 
statute. 

We  cannot  say  as  a  matter  of  law  in  this  case  that  the 
judRment  is  contrary  to  the  findings. 

7.  The  objection  to  the  allowance  of  costs  in  the  jus- 
tice's court  is  well  taken. 

The  judgment  will  be  modified  by  striking  therefrom 
the  costs  in  the  justice's  court,  and,  as  so  modified,  it  is 
affirmed. 

HcCarran,  J. :  I  concur. 

Coi£HAN,  J.,  concurring : 

I  concur  in  the  opinion  and  order  of  the  court,  except 
as  herein  indicated. 

There  is  no  question  but  that  the  justice  of  the  peace 
had  jurisdiction  of  the  subject-matter  and  of  the  parties 
in  the  original  suit  brought  by  the  plaintiff,  Phillips. 
Pursuant  to  the  constitutional  provision  quoted  in  the 
opinion  of  the  court,  the  legislature,  in  1913,  conferred 
upon  justices  of  the  peace  concurrent  jurisdiction  with 
the  district  courts  in  actions  for  the  enforcement  of 
mechanics'  liens  where  the  amount  of  the  lien  sought  to 
be  enforced,  exclusive  of  interest,  does  not  exceed  $300. 
{Stats.  1913,  c  235,  p.  360.)  There  is  no  doubt  in  my 
mind  but  that  the  judgment  in  favor  of  Phillips  and 
against  the  defendants  is  valid,  for  the  reason  that, 
jurisdiction  having  been  acquired  by  the  justice  of  the 
peace,  it  was  not  lost  by  his  making  an  order  which  he 
had  no  powerto  make.  Certainly  the  making  of  an  order 
which  was  void  could  not  operate  so  as  to  oust  the  court 
of  a  case  of  which  it  had  jurisdiction. 

In  the  opinion  of  the  court  the  remarks  of  Mr.  Banks, 
a  member  of  the  constitutional  convention,  are  quoted, 
wherein  he  stated  that  in  cases  which  had  arisen  in  Cali- 
fornia (similar  to  the  one  at  bar)  the  practice  was  to 
transfer  them  to  a  court  of  competent  jurisdiction.  I 
am  unable  to  find  that  justices  of  the  peace  of  California 
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had  jurisdiction  to  foreclose  mechanics'  liens  on  real 
estate  prior  to  the  date  of  the  holding  of  our  constitu- 
lional  convention  in  1864.  The  jurisdiction  of  justices  of 
the  peace  in  California  was  fixed  by  an  act  entitled  "An 
act  concerning  the  courts  of  justice  of  this  state,  and 
judicial  officers,"  passed  May  19,  1853.  (Comp.  Laws 
Cal.  1850-53,  p.  738.)  Section  67  of  the  act  mentioned 
enumerates  the  subjects  over  which  justices  of  the  peace 
should  have  jurisdiction,  but  the  foreclosure  of  mechanics' 
liens  is  not  one  of  them.     Section  68  reads: 

"The  jurisdiction  conferred  by  the  last  section  shall  not 
extend,  however— 1st.  To  *  •  *  2d.  Nor  to  an  action 
for  the  foreclosure  of  a  mortgage  or  the  enforcement  of 
a  lien  on  real  property.  •    •    •  » 

It  is  therefore  obvious  that  there  never  could  have  been 
Buch  a  practice  in  California.  Mr.  Banks  probably  had 
in  mind  a  provision  contained  in  section  681  of  an  act  of 
California  entitled  "An  act  to  regulate  proceedings  in 
civil  cases,  in  the  courts  of  justice  of  this  state,"  passed 
April  29,  1851  (Comp.  Laws  Cal.  1850-53,  pp.  623,  624), 
wherein  it  is  provided  that  in  actions  in  the  justice  of 
the  peace  court,  if  it  shall  appear  that  the  title  of  real 
estate  is  involved,  the  proceedings  shall  be  suspended  and 
the  case  certified  to  the  district  court.  We  have  such  a 
provision  in  Nevada  (Rev.  Laws,  5721),  but  I  do  not  think 
any  one  would  contend  that  authority  is  given  under 
thatact  to  certify  up  a  mechanic's  lien  suit.  It  is  an  ele- 
mentary rule  that  courts  of  justices  of  the  peace  are  of 
special  and  limited  jurisdiction  and  that  they  must  look 
to  the  statute  for  their  authority  to  act.  Since  there  is 
no  statutory  provision  empowering  justices  of  the  peace 
to  certify  to  the  district  court  such  cases  as  the  one  at 
bar,  I  am  of  the  opinion  that  any  such  order  would  be 
void.  [Paul  V.  Armstrong,  1  Nev.  82;  Cortkeil  v.  Mead, 
19  Colo.  391,  35  Pac.  741;  Storey  v.  MueUer.  21  Cal.  App. 
301, 131  Pac.  764;  18  Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  17.) 

Notwithstanding  the  fact  that  the  Dahlstrom  and 
Amedeo  judgments  were  void,  the  entire  case  was 
appealed  to  the  district  court.    All  of  the  matters  which 
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were  considered  and  acted  upon  by  the  justice  of  the 
peace  were  within  the  original  jurisdiction  of  the  district 
court  If  the  Phillips  suit  had  been  commenced  in  the 
district  court,  instead  of  in  the  justice  court,  there  is  no 
question  but  that  Dahlstrom  and  Amedeo  could  have 
intervened,  and  a  valid  judgment  have  been  rendered  in 
favor  of  all  of  the  parties.  If  Dahlstrom  and  Amedeo 
had  not  undertaken  to  intervene  in  the  justice  court,  and 
judgment  had  been  entered  in  that  court  for  Phillips, 
and  an  appeal  had  been  taken  by  the  defendants,  we  see 
no  reason  why  Dahlstrom  and  Amedeo  could  not  have 
intervened  in  the  district  court  In  fact  as  I  view  the 
situation,  that  in  legal  effect,  is  what  must  be  held  to 
have  occurred;  for  the  matter  stood,  when  it  reached  the 
district  court  on  appeal,  as  though  there  had  been  no 
intervention,  as  the  justice  of  the  peace  had  no  power  to 
authorize  such  procedure. 

Hence  I  am  of  the  opinion  that  since  appellants  went 
to  trial  in  the  district  court  upon  the  theory  that  Dahl- 
strom and  Amedeo  were  in  fact  interveners,  it  is  too  late 
for  them  to  urge  their  objection  in  this  court  for  the  first 
time.  (McKenty  v.  Gladivin,  10  Cal.  227;  SmiiJi  v.  Penny, 
44  Cal.  161;  People  v.  Reis,  76  Cal.  269. 18  Pac.  309;  Sanxey 
V.  Iowa  City  Glass  Co.,  63  Iowa,  707, 17  N.  W.  429.) 

Holding  the  views  expressed,  I  am  of  the  opinion  that 
the  plaintiff,  Phillips,  should  recover  judgment  for  costs 
in  both  the  justice  and  the  district  courts. 


:,.ndty  Google 


Oct.  i»iej      Bernard  v.  Metropolis  L.  Co. 


Points  decided 
(No.  2228] 

ALPHONSE  BERNARD.  Appellant,  v.  METROPOLIS 
LAND  COMPANY  (a  Corporation),  Respondent. 

1100  Puc.  811) 

1.  I'LEAlUNti^J'AILUIIE   TO    DESV    AFFIRMATIVE    ANSWER — AUUISSION 

STATtTE. 

Under  Stals.  1915,  p.  158.  proTldlng  thiit  ent'h  iiinterlal  atlegn- 
tlon  of  new  matter  In  the  answer,  uucuiitro verted  by  the  reply, 
uiiist  be  taken  as  true,  an  allegation  of  the  answer,  nndeiiled  hy 
the  replication,  must  be  taken  ns'tnie. 

2.  U'atebr  anu  AYatebtoubaen^Faim'be  to  Estam.ihh  Am.emations 

OP  Complaint. 

In  III!  nctou  to  determlDe  water  rlichta.  where  defendant's 
aiiHwer  net  up  at  least  one  allegation,  which,  uiiMntroverted 
and  to  be  taken  as  trne.  estnbllshed  priority  of  appropriation 
In  favor  of  defendant.  plaintlR  falling  to  etitabllah  the  nltega- 
tlotiB  of  his  complnlut.  the  ninrt  pro|)erly  dismissed  the  action 
on  defendant's  motion. 

n.   I'lXADINQ — Deuubbeb. 

A  demurrer  may  be  made  to  n  whole  pleading,  or  to  the 
statement  of  any  of  the  grouiids  embodied  therein. 

4.    PLEADINO nBMUBBER—DBML'BBEB  TO  WHOLK  I'LEAIMNQ  PABTIAIXV 

Where  a  demurrer  la  tiled  to  the  whole  pleading,  it  may  be 
oTerrulecl  If  any  of  the  statements  are  held  to  be  good  In  fur- 
therance of  the  purpose  of  the  pleading,  whether  establishing  a 
cause  of  action  or  Interposing  a  defense ;  the  rule  applying  not 
only  as  to  a  complaint,  but  etpiHlly  to  an  answer  and  Its  afflrma- 
tlTe  allegations. 
rt.  Plbadiho — Djuiurbkb  to  Krtue  Pu^a  ob  Answeb — Goon  Sepa- 
rable PABT. 

A  demurrer  directed  to  an  entire  plea  or  entire  answer, 
which  plea  or  answer  contains  several  separable  parts,  most 
be  DTerniled  If  any  one  of  the  l>arts  Is  In  itself  good. 

M.    Jt7MUENT— Pl.KADIHG HEH  ADJI'DICATA. 

In  an  acflou  to  restrain  the  diversion  of  water,  allegations 
of  defendant's  aOlrniatlve  answer  setting  forth  the  court,  the 
Jurisdiction,  the  subject-matter,  and  the  scope  and  effect  of  a 
former  action,  plaintiff's  connection  with  the  subject-matter, 
the  flnal  Judgment  bearing  upon  and  having  to  do  with  that 
matter,  the  common  and  iceueral  Interest  of  plaintiff  In  that 
subject-matter,  and  hli  connection  with  the  force  and  effect  of 
the  former  Judgment,  was  sufficient  to  constitute  a  proper 
pleading  of  former  Judgment  affecting  the  parties. 
T.  Jddoub:it — Res  Adjcdtcata. 

Wbere  plaintiff  was  a  party  to  a  former  action,  and  the 
matter  adjudicated  therein  was  the  same  as  that  sought  to  be 
presently  adjudicated,  plalntilT  Is  bound  by  the  Judgment  In  the 
former  action,  and  cannot  seek  relief,  against  the  successors  to 
tbe  benendarles  of  the  former  Jui^ient,  hicaiislHtent  with  it. 
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S.    Jt'nOMENT JriWUENT  AS  BaB QUESTION  OF  Fa(T. 

The  truth  of  a  sufflt-iently  nlleffed  plea  of  former  Judgmeut 
nffectinc  the  same  [iiirtles  and  the  same  snbjed-niatter  an 
Involved  In  the  present  cane  was  for  the  trial  court.  If  the  plea 
was  denied. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Edward  A.  Ducker,  Jud^e. 

Action  by  Alphonse  Bernard  a^nst  the  Metropolis 
Land  Company,  a  Corporation.  From  an  order  overruling 
his  demurrer  to  an  afDrmative  answer,  and  from  a  judg- 
ment entered  on  the  pleadings,  plaintiff  appeals.  Order 
and  iadgment  afGrmed. 

A.  L.  Langwith,  for  Appellant: 

The  decision  of  the  lower  court  should  be  reversed 
because  it  was  error  to  overrule  the  demurrer  of  the 
appellant  to  that  part  of  defendant's  answer  wherein 
new  matter  was  alleged  as  affirmative  and  separate 
defenses,  and  especially  in  overruling  the  demurrer  to 
defendant's  second  affirmative  and  separate  defense; 
also,  because  it  was  error  for  the  lower  court  to  render 
and  enter  the  final  judgment  and  decree  dismissing 
plaintiff's  complaint  and  entering  judgment  for  defen- 
dant, as  appellant  could  in  no  matter  be  bound  by  the 
judgment  in  the  case  of  Union  Canal  Ditch  Co.  v.  Pacific 
Reclamation  Co.,  as  he  was  not  a  party  to  that  action, 
and  the  affirmative  matter  set  up  in  defendant's  second 
affirmative  and  separate  defense  could  not  be  a  defense 
and  did  not  state  facts  sufficient  to  constitute  a  defense 
to  appellant's  complaint,  and  appellant's  demurrer  to  the 
answer  on  that  ground  should  have  been  sustained. 

In  the  case  of  Union  Canal  Ditch  Co.  v.  Pacific  Recla- 
mation Co.  appellant  herein  was  neither  a  plaintiff  nor  a 
defendant.  In  order  to  make  appellant  a  party  to  said 
action,  or  to  bind  him  by  any  judgment  entered  therein, 
he  should  have  been  brought  in  and  made  a  party,  pur- 
suant to  section  45,  chapter  140,  Statutes  of  Nevada,  1913. 
Section  59,  Civil  Practice  Act  (Rev.  Laws,  BOOl),  does  not 
apply,  as  the  rights  of  appellant  must  necessarily  be 
adverae  to  the  rights  of  many  of  the  plaintiffs  in  the 
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action  of  the  Union  Canal  Ditch  Company,  or  any  of  the 
other  plaintiffs  in  the  said  action,  as  his  rights  may  be 
superior  to  all  or  nearly  all  of  the  plaintiffs  in  that  case. 
Not  being  a  party  to  that  action,  he  cannot  be  bound  by 
the  judgment;  and  no  judgment  of  the  court  granting 
the  Pacific  Reclamation  Company  the  water  of  Bishop 
Creek  above  its  reservoir  could  bind  him.  (Beach  on 
Injunctions,  p.  174,  and  notes. ) 

The  former  action  must  have  been  between  the  same 
parties  before  they  can  be  bound  by  the  judgment. 
{Ahlers  v.  Thomas,  24  Nev.  407. )  No  rights  which  the 
state  engineer  might  grant  the  Pacific  Reclamation 
Company  or  its  grantees  or  successors  in  interest  could 
in  any  way  interfere  with  the  vested  rights  of  appellant, 
and  such  permits  can  be  granted  subject  only  to  those 
rights.     (Stats.  1913,  c.  140,  sec  2.) 

Cheney,  Downer,  Price  &  Hawkins,  for  Respondent: 
The  final  judgment  or  decree  entered  herein  should  be 
affirmed.  This  case  comes  on  appeal  from  a  final  judg- 
ment entered  where  every  material  allegation  in  pl^un- 
tifT's  complaint  is  put  in  issue,  and  where  he  failed  to 
introduce  any  evidence  whatsoever.  Every  allegation  in 
defendant's  answer  is  admitted,  in  which  it  is  shown 
that  defendant's  rights  to  all  the  waters  of  Bishop  Creek 
antedate  any  right  of  plaintiff  to  the  use  of  the  waters  of 
the  Humboldt  River;  that  the  identical  questions  in  issue 
in  this  action  were  decided  in  an  action  brought  and 
maintained  for  and  on  behalf  of  plaintiff  against  the  con- 
tentions of  plaintiff;  that  to  deprive  defendant  of  the 
use  of  the  waters  would  be  destructive  of  defendant's 
property  rights  and  the  property  rights  of  other  inter- 
ested parties;  that  plaintiff  knew  of  the  investment  made 
by  defendant's  predecessors  in  interest  and  other  parties 
acquiring  rights  therefrom;  that  he  knew  of  the  condi- 
tions existing,  and  failed  to  take  any  action  in  reference 
thereto  for  more  than  four  years,  unless  it  be  held  that 
the  action  of  Union  Canal  Ditch  Company  v.  P(usijic 
Reclamation  Company  was  for  and  on  behalf  of  plaintiff; 
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and  if  it  be  80  held,  plaintiff  is  barred  and  precluded  by 
the  final  decree  entered  therein. 

"An  action  may  be  dismissed  by  the  court  ♦  *  * 
upon  motion  of  the  defendant,  when  upon  the  trial  the 
plaintiff  fails  to  prove  a  sufficient  case  for  the  court  or 
jury.  •  •  *  In  every  other  case  the  judgment  shall 
be  rendered  on  the  merits."  (Rev.  Laws,  5237.) 

"Each  material  allegation  of  the  complaint  not  contro- 
verted by  the  answer,  and  each  material  allegation  of 
new  matter  in  the  answer  not  controverted  by  the  reply, 
and  each  material  allegation  in  the  counterclaim  not  con- 
troverted by  the  reply,  must,  for  the  purposes  of  the 
action,  be  taken  as  true." 

Plaintiff  is  estopped  from  and  his  right  to  maintain 
this  action  is  barred  by  laches.  Every  element,  not  only 
of  laches,  but  of  estoppel,  is  present  in  the  action,  sus- 
taining the  final  judgment  or  decree  entered.  (Kinney 
on  Irrigation,  2d  ed.  vol.  3,  sec  1606;  Verdugo  W.  Co. 
V.  Verdugo,  93  Pac.  1021;  Weil  on  Water  Rights,  3d  ed. 
vol.  1,  sec.  644.) 

By  the  Court,  McCarran,  J. : 

This  is  an  appeal  from  an  order  overruling  a  demurrer 
to  an  affirmative  answer,  and  from  a  judgment  entered 
on  the  pleadings. 

The  record  before  us  presents  a  complaint  in  which 
certain  allegations  essential  to  plaintiff's  recovery  were 
set  forth.  First,  that  he  is  an  appropriator  of  water 
from  the  Humboldt  River;  that  such  appropriation  was 
during  the  continuous  period  of  thirty  years;  that  Bishop 
Creek  is  and  constitutes  the  headwaters  of  Humboldt 
River;  that  Bishop  Creek  and  Humboldt  River  constitute 
one  continuous  natural  watercourse;  that  the  waters  of 
Humboldt  River  as  appropriated  by  plaintiff  were  essen- 
tial to  the  successful  cultivation  of  the  lands  of  plaintiff 
and  necessary  for  plaintiff's  domestic  uses;  that  the 
defendant  had  by  artificial  means  diverted  the  waters 
from  Bishop  Creek;  that  this  diversion  was  accomplished 
by  the  construction  by  defendant  of  a  reservoir  built 
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across  the  bed  of  Bishop  Creek  above  the  point  on  the 
Humboldt  River  where  plaintiff  was  accustomed  to  divert 
water  from  the  river;  that  defendant  by  means  of  its 
reservoirs,  dams,  and  other  water  devices  had  diverted 
the  water  from  the  natural  watercourse,  and  moreover 
had  impounded  by  means  of  its  reservoir  all  the  water 
flowing  or  to  flow  in  Bishop  Creek;  that  defendant,  by 
means  of  its  reservoir,  dams,  ditches,  canals,  and  other 
water  devices  in  so  diverting  the  water  from  Bishop 
Creek,  had  thereby  prevented  the  water  from  flowing 
through  said  creek  and  through  the  Humboldt  River,  and 
had  thereby  prevented  the  water  flowing  through  said 
stream  system  from  flowing  into  the  ditches  of  plaintiif, 
and  hence  had  deprived  plaintiff  of  the  use  of  said  water 
for  the  irrigation  and  cultivation  of  his  lands  on  the 
Humboldt  River. 

The  prayer  of  the  complaint  was  for  an  injunction  to 
prevent  the  defendant  from  so  diverting  the  water  or 
impounding  the  same,  and  for  the  establishment  by 
judicial  decree  of  the  right  of  plaintiff  to  use  the  waters 
of  Bishop  Creek,  and  to  have  the  same  enter  hia  ditches 
for  the  uses  and  purposes  to  which  they  had  been  applied. 

The  record  before  us  presents  a  complaint  in  which 
certain  allegations  essential  to  plaintiff's  recovery  were 
aet  forth.  An  answer  to  this  complaint  was  flled,  in 
which,  aa  we  view  it,  each  of  the  allegations  of  plaintiff's 
complaint  essential  to  his  recovery  was  speciflcally  denied. 

By  way  of  affirmative  and  separate  defense,  defendant 
alleged: 

"That  for  more  than  thirty-five  years  last  past  defendant 
and  its  predecessors  have  continuously  during  each  year 
appropriated,  diverted,  used,  and  consumed  all  of  the 
waters  flowing  in  said  Bishop  Creek,  and  have  at  all  of 
said  times  claimed  the  right  so  to  do,  and  that  said  claim 
of  right  and  said  diversion,  appropriation,  use,  and  con- 
sumption for  the  irrigation  of  said  lands,  of  all  the  waters 
of  said  Bishop  Creek  have  been  by  said  defendants  and 
the  grantors  and  predecessors  in  interest  of  said  defen- 
dants   actual,  visible,   open,    notorious,  exclusive,    and 
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uninterrupted  for  a  period  of  more  than  thirty-five  years 
prior  to  the  institution  of  this  action,  and  adverse  to  all 
the  world,  including  plaintiff  herein,  during  all  of  said 
time,  and  that  any  claim  by  the  plaintiff  to  said  or  any 
of  the  waters  of  said  Bishop  Creek,  as  an  individual 
stream  or  as  a  part  or  tributary  of  the  Humboldt  River, 
as  against  the  defendant,  is  wrongful  and  without  right, 
and  constitutes  a  cloud  upon  the  title  of  defendant 
herein. " 

As  a  further  and  second  affirmative  and  separate 
defense,  defendant  alleged: 

"That  all  the  water  flowing  in  said  Bishop  Creek  has 
for  many  years  past  been  appropriated  and  used  for 
beneficial  purposes  by  defendant  and  by  the  grantors  and 
predecessors  in  interest  of  defendant,  as  hereinbefore  set 
forth  and  alleged,  in  the  irrigation  of  the  lands  herein- 
above described  and  for  watering  stock  and  for  domestic 
purposes,  that  all  of  said  waters  are  necessary,  and  that 
there  is  no  other  source  of  supply  from  which  water  may 
be  obtained  by  defendant  for  said  purposes." 

These  allegations,  together  with  other  affirmative 
allegations,  such  as  that  pertaining  to  the  open,  notorious 
construction  of  reservoirs,  diverting  dams,  canals,  ditches, 
and  works  for  storing,  impounding  and  diverting,  convey- 
ing and  distributing  the  waters  of  Bishop  Creek,  the 
acquiring  of  lands  under  the  Carey  Act,  the  incurring  of 
obligations,  the  laying  out  and  construction  on  the  lands 
of  defendant  of  the  town  of  Metropolis,  the  construction 
in  said  town  and  on  said  lands  of  expensive  buildings, 
water-works,  and  lighting  plant,  the  purchase  and  acqui- 
sition of  other  lands  under  the  irrigation  system  of  defen- 
dant and  the  settlement  thereof  by  a  number  of  persons, 
the  improvement  of  such  lands,  the  cultivation  and  irriga- 
tion of  the  same  by  the  waters  of  Bishop  Creek  when  the 
same  had  been  stored  by  the  reservoirs  constructed, 
appear  in  respondent's  answer  filed  by  way  of  affirmative 
defense.  Together  with  these  affirmative  allegations, 
respondent's  affirmative  answer  sets  forth  the  following: 

"That  on  the  13th  day  of  April,  1912,  in  the  above- 
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entitled  court, Union  Canal  Ditch  Company,  a  corporation, 
and  a  number  of  other  corporations  and  individuals,  as 
plaintiffs,  instituted  their  certain  action  against  said 
Pacific  Reclamation  Company  and  others,  said  action  in 
said  court  bein?  numbered  1899.  That  the  scope  and 
purpose  of  said  action  above  mentioned  was  the  same  in 
character  as  the  present  action,  in  that  the  plaintiffs  in 
said  action  mentioned  sought  to  enjoin  and  restrain  said 
Pacific  Reclamation  Company  from  storing  and  impound- 
ing in  said  reservoir  the  waters  flowing  in  said  Bishop 
Creek,  and  to  restrain  and  enjoin  said  Pacific  Reclama- 
tion Company  from  diverting  and  using  the  waters  of 
said  Bishop  Creek  so  stored  and  impounded,  and  also  to 
enjoin  said  Pacific  Reclamation  Company  from  diverting 
by  means  of  its  canals  and  other  devices  the  waters  flow- 
ing in  Burnt  and  Trout  Creeks,  which  were  alleged  to  be, 
and  which  are,  tributaries  of  said  Bishop  Creek,  the  point 
of  junction  between  said  Burnt  and  Trout  Creeks  with 
said  Bishop  Creek  being  below  the  place  or  location  of 
said  reservoir  and  said  diverting  dam  constructed  in  the 
bed  and  across  the  channel  of  said  Bishop  Creek.  That 
the  action,  above  mentioned,  wherein  Union  Canal  Ditch 
Company,  a  corporation,  and  others,  were  plaintiffs,  and 
said  Pacific  Reclamation  Company,  a  corporation,  and 
others,  were  defendants,  was,  aS  alleged  in  said  complaint, 
instituted  for  and  on  behalf  of  plaintiffs  therein  named 
and  also  for  and  on  behalf  of  all  other  corporations, 
persona,  and  associations  similarly  situated  to  plaintiffs 
therein  named  and  having  a  common  and  general  interest 
in  the  subject-matter  of  the  action  with  the  plaintiffs. 
That  plaintiff  herein  was,  at  the  time  of  the  institution 
of  said  action,  above  mentioned,  similarly  situated  as  the 
plaintiffs  therein  named,  and  had  a  common  and  general 
interest  in  the  subject-matter  of  the  action  with  the 
plaintiffs  therein  named.  That  the  plaintiff  herein  was 
named  in  the  answer  filed  in  said  action  as  one  of  the 
parties  who  should  be  specifically  designated  and  brought 
in  as  a  party  to  said  action;  that  the  institution  of  said 
action,  above  mentioned,  and  the  hearing  upon  the  order 
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to  show  cause  why  injunction  should  not  issue  pendente 
lite,  said  hearing  continuing  from  May  20  to  June  1, 1912. 
and  the  issuance  of  said  injunction  pendente  lite,  are  well 
known  and  advertised  throughout  the  State  of  Nevada. 
That,  upon  information  and  belief,  said  action,  so  brought 
by  Union  Canal  Ditch  Company  and  others,  was  brought 
for  and  on  behalf  of  plaintiff  herein,  and  that  plaintiff 
herein  knew  of  the  pendency  of  said  action.  That  said 
action  was  pending  in  said  court  from  the  13th  day  of 
April,  1912,  to  the  19th  diff  of  June,  1915." 

It  was  to  this  affirmative  answer  that  plaintiff  demurred, 
the  overruling  of  which  demurrer  occasioned  the  appeal. 

The  principal  contention  of  appellant  here  is  that  in 
the  case  of  Unwn  Canal  Ditch  Co.  et  ed.  v.  Pacific  Recla- 
mation Co.  et  ai.,  the  appellant  herein  was  not  a  party 
plaintiff  or  defendant,  inasmuch  as  his  name  did  not 
appear  in  connection  with  that  suit.  Appellant  contends 
in  this  respect  that,  not  being  a  party  to  that  action,  he 
cannot  be  bound  by  the  judgment,  and  no  judgment  of 
the  court  granting  the  Pacific  Reclamation  Company  the 
water  of  Bishop  Creek  could  affect  his  right. 

We  are  cited  to  the  case  of  AfUers  v.  Thomas,  24  Nev. 
407,  56  Pac.  93,  77  Am.  St.  Rep.  820,  to  the  effect  that  the 
former  action  must  have  been  between  the  same  parties 
before  they  can  be  bound  by  the  judgment  Assuming 
that  all  of  appellant's  contention  was  correct,  we  are  at 
a  loss  to  know  how  it  can  avail  anything  in  his  behalf 
under  the  record  before  us.  First  and  foremost,  issues 
as  to  matters  essential  to  the  success  of  plaintiff  were, 
by  the  complaint  and  the  specific  denials  in  the  answer, 
squarely  joined. 

Section  295  of  our  Civil  Practice  Act  {section  5237,  Rev. 
Laws  1912)  provides: 

"An  action  may  be  dismissed,  or  a  judgment  of  nonsuit 
entered  in  the  following  cases:  *  *  *  5.  By  the  court, 
upon  motion  of  the  defendant,  when  upon  the  trial  the 
plaintiff  fails  to  prove  a  sufficient  case  for  the  court  or 
jury.     ♦     *    •" 

In  the  case  of  Clune  v.  Quitzow,  125  Cal.  213.  57  Pac. 
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886,  the  Supreme  Court  of  California  held,  under  an 
identical  code  provision,  that  upon  failure  of  the  plaintiff 
to  appear  at  the  trial  where  defendant  had  filed  a  cross- 
complaint,  the  defendant  is  not  bound  to  take  a  dismissal 
of  the  action,  though  he  might  do  so,  but  has  the  right 
under  the  section  to  proceed  with  the  case  in  the  absence 
of  the  plaintiff  and  have  judgment  entered  upon  the 
merits  finally  disposing  of  the  case. 

1.  As  we  view  the  record  before  us,  the  trial  court 
might  have  sustained  the  demurrer  as  to  respondent's 
affirmative  matter  relative  to  the  judgment  in  the  case 
of  Union  Canal  Ditch  Co.  v.  Pacific  Reclamation  Co. 
Indeed,  if  on  motion  to  strike,  this  allegation  had  been 
stricken  from  i<espondent's  affirmative  answer,  there  was 
at  least  one  other  issue  raised  in  the  affirmative  answer, 
to  wit,  the  priority  of  appropriation  of  the  respondent, 
which,  if  undenied  by  replication,  must,  under  the  statute 
(Stats.  1915,  pp.  192, 193),  be  taken  as  true. 

By  the  amendment  to  our  Civil  Practice  Act  (Stats. 
1915.  pp.  192, 193),  it  is  provided  that: 

"Each  material  allegation  of  the  complaint  not  con- 
troverted by  the  answer,  and  each  material  allegation  of 
new  matter  in  the  answer  not  controverted  by  the  reply, 
and  each  material  allegation  in  the  counterclaim  not  con- 
troverted by  the  reply,  must  for  the  purposes  of  the 
action,  be  taken  as  true.  •    ■    •" 

3.  As  we  have  already  stated,  the  issue  was  squarely 
joined  by  the  answer  of  the  respondent.  This  put  the 
plaintiff,  appellant  herein,  upon  his  proof  to  establish  the 
allegations  of  his  complaint.  Failing  to  do  this,  we  are 
referred  to  no  rule,  and  are  aware  of  none,  that  would 
preclude  the  court  from  dismissing  the  action  on  motion 
of  the  defendant  The  affirmative  defense,  as  we  have 
said,  set  up  at  least  one  allegation  which,  if  undenied, 
must,  under  the  statute,  be  taken  as  true,  and  which,  if 
uncontroverted  and  taken  as  true,  established  the  priority 
of  appropriation  in  favor  of  defendant,  respondent  here. 
This,  being  the  pivotal  point  in  the  controversy,  warranted 
judgment  in  favor  of  respondents. 
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3, 4.  A  demurrer  may  be  made  to  a  whole  pleadinfr  or 
to  the  statement  of  any  of  the  grounds  embodied  therein. 
If,  however,  a  demurrer  is  filed  to  the  whole  pleading,  it 
may  be  overruled  if  any  of  the  statements  are  held  to  be 
good  in  furtherance  of  the  purpose  of  the  pleading, 
whether  it  be  in  establishing  an  action  in  complaint  or  in 
interposition  of  a  defense.  {Gr%ffiths  v.  Henderson,  49 
Cal.  566;  Hoibert  v.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  38  Iowa, 
315;  Hale  v.  Omaha  National  Bank.  49  N.  Y.  626;  Bon- 
durant  v.  Bladen.  19  Ind.  160;  Carter  v.  Wann,  6  Idaho, 
556,  57  Pac.  314;  Knapp  v.  Ross,  181  111.  392,  55  N.  E.  127; 
Jones  V.  Iverson.  131  Cal.  101,  63  Pac.  135;  Palmer  v. 
Breed,  5  Ariz.  16,  43  Pac.  219;  Jensen  v.  Dorr.  159  Cal. 
742,  116  Pac.  553;  A.  O.  P.  v.  Dixon.  45  Colo.  95,  100  Pac. 
427;  Johnson  v.  Ry.  Co.,  243  Mo.  278,  147  S.  W.  1077; 
Baker  v.  Wat^  Co.,  40  Mont.  583,  107  Pac.  819, 135  Am. 
St.  Rep.  642.  )■ 

In  this  respect,  the  rule  applies  not  only  as  to  a  com- 
plaint, but  with  equal  force  to  an  answer  and  to  the 
affirmative  allegations  therein.  (Farmers'  Ins.  Co.  v. 
Mem,  63  III.  116;  Johnson  Co.  v.  White,  78  Minn.  48,  80 
N.  W.  838. ) 

6.  A  demurrer  which  is  directed  to  an  entire  plea  or 
an  entire  answer,  which  plea  or  answer  contains  several 
separable  parts,  must  be  overruled  if  any  one  of  the  parts 
is  in  itself  good.  {Eich  v.  Greeley,  112  Cal.  171,  44  Pac. 
483;  Hoibert  v.  St.  L.  K.  C.  &  N.  Ry.  Co.,  supra;  Van 
Hotisen  v.  Broehl,  59  Neb.  48,  80  N.  W.  260;  Bergstrom  v. 
AdveHiser  Assn.,  147  App.  Div.  774, 131  N.  Y.  Supp.  1025; 
HarriU  v.  Weer,  26  Okl.  313,  109  Pac.  539;  Williams  v. 
BUKk,  24  S.  D.  501,  124  N.  W.  728. ) 

6.  But  aside  from  our  views  as  here  expressed,  let  us 
consider  the  question  most  relied  upon  by  appellant,  that 
the  former  judgment  in  the  case  of  Union  Caned  Ditch 
Co.  v.  Pacific  Reclamation  Co.  was  not  binding  upon  him, 
inasmuch  as  he  was  not  a  party  specifically  named  in 
that  action.  What  shall  be  said  as  to  the  sufficiency  of 
the  allegations  in  respondent's  answer  as  to  the  former 
action,  parties,  and  final  judgment?    The  vital  point  as 
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a^rainst  appellant's  demurrer  is  not  the  ultimate  fact  itself, 
but  rather  is  it  the  allegation  of  the  existence  of  a  former 
judgment  in  a  cause  alle^d  to  have  been  duly  instituted 
and  tried  in  a  court  of  competent  jurisdiction,  involving 
the  identical  subject-matter,  and  the  further  allegation 
properly  connecting  the  parties  in  the  present  action  with 
the  force  and  effect  of  that  former  judgment.  Here  the 
allegations  as  to  the  former  judgment  set  forth  the  insti- 
tution of  the  former  action  and  the  date  thereof,  the 
name  of  the  principal  party  plaintiff,  and  that  there  were 
other  parties  plaintiff,  corporations  as  well  as  individ- 
uals. It  recites  that  the  Pacific  Reclamation  Company 
(predecessor  in  interest  to  defendant  here)  was  the  party 
defendant  It  asserts  that  the  scope  and  purpose  of  the 
former  action  were  the  same  in  character  as  those  of  the 
present  action  in  which  appellant  is  plaintiff  and  proceeds 
to  specify  the  scope  and  purpose  in  particular.  The 
answer  further  alleges: 

That  the  action  in  the  former  proceedings  was,  "as 
alleged  in  said  complaint,  instituted  for  and  on  behalf  of 
all  other  corporations,  persons,  and  associations  similarly 
situated  to  plaintiffs  therein  named,  and  having  a  com- 
mon and  general  interest  in  the  subject-matter  of  the 
action  with  the  plaintiffs." 

Further  the  answer  avers; 

"That  plaintiff  in  this  action  was,  at  the  time  of  the 
institution  of  the  former  action,  a  party  similarly  situated 
as  the  other  plaintiffs  therein  named,  and  that  he  had  a 
common  and  general  interest  in  the  subject-matter  of 
that  action  with  the  plaintiffs  therein  named." 

Further  it  alleges: 

''That  the  plaintiff  herein  was  named  in  the  answer 
filed  in  said  action  as  one  of  the  parties  who  should  be 
specifically  designated  and  brought  in  as  a  party  to  said 
action,"  and  "that  said  action  [referring  to  the  former 
action]  so  brought  by  Union  Canal  Ditch  Company  and 
others  was  brought  for  and  on  behalf  of  plaintiff  herein." 

Here  were  allegations  setting  forth  the  court,  the 
jurisdiction,  the  subject-matter,  the  scope  and  effect  of 
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.the  action,  the  connection  of  the  plaintiff  with  that 
subject-matter,  the  final  judgment  bearing  upon  and 
having  to  do  with  the  subject-matter,  the  common  and 
general  interest  of  the  appellant  herein  in  that  subject- 
matter,  and  the  connection  of  the  plaintiff  here  with  the 
force  and  effect  of  the  former  judgment.  The  averments 
here  made  were  sufficient,  in  our  judgment,  to  constitute 
a  proper  pleading  of  former  judgment  affecting  the 
parties. 

7.  The  question  here,  being  one  on  demurrer,  is  not  as 
to  whether  the  appellant  was  in  fact  a  party  to  the  former 
action  and  bound  by  the  judgment.  The  fact  in  that 
respect  was  for  the  court  to  determine  if  the  same  was 
denied.  To  express  the  matter  concretely,  we  may  put 
it  thus:  If  the  appellant  here  was  in  fact  a  party  to  the 
former  action,  and  if  the  matter  adjudicated  in  that 
action  was  the  same  as  that  sought  to  be  adjudicated 
here,  then  the  appellant  would  be  bound  by  the  judgment 
in  the  former  action.  If  the  former  action  was  brought 
"for  and  on  behalf  of  plaintiff,  appellant  here,"  and  with 
reference  to  the  identical  subject-matter  as  that  involved 
in  the  present  action,  and  the  defendants  here  were  in 
fact  successors  to  beneficiaries  of  that  judgment,  then 
such  judgment  would  constitute  a  defense  here.  The 
proper  averment  of  these  elements,  as  we  think  they 
were  properly  averred  in  this  instance,  would  stand 
against  demurrer,  and  would  require  denial. 

8.  The  plea  of  a  former  judgment  affecting  the  same 
parties  and  the  same  subject-matter  as  involved  in  this 
case  being  sufficiently  alleged,  the  question  as  to  the  fact 
asserted  by  the  averment  was  one  which,  like  all  other 
matters  of  fact,  was  for  the  trial  court  if  the  same  was 
denied;  if  not  denied,  it  was  deemed  admitted.  The 
matters  alleged  were  susceptible  of  proof,  and  if  proven, 
as  alleged,  would  have  constituted  a  defense  that  might 
have  been  available  to  defendant,  respondent  here. 
(Behrensmeyer  v.  Kreitz,  135  111.  691,  26  N.  E.  704.)  To 
the  same  effect  is  the  case  of  McSweeney  v.  Carney.  72 
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Ind.  430;  Walker  v.  Ogden,  192  111.  314.  61  N.  E.  403.  No 
issue  having  been  taken  to  the  svennent  of  former  judg- 
ment, the  same  must  be  taken  as  true.  ( Walker  v.  Ogden, 
supra;  Levy  v.  Ryland,  32  Nev.  4eO,  109  Pac.  905.) 

The  order  and  judgment  appealed  from  must  be 
afRrmed. 

It  is  so  ordered. 

NoRCROSS,  C.  J. :  I  concur. 

Coleman,  J.,  concurring. 

I  concur  in  the  order,  for  the  reason  that  I  think  the 
matter  pleaded  in  the  second  affirmative  defense  states 
a  cause  of  action  under  section  6001,  Revised  Laws  of 
Nevada,  wherein  it  is  provided  that: 

"When  the  question  is  one  of  a  common  or  general 
interest,  of  many  persons,  or  when  the  parties  are 
numerous,  and  it  is  impracticable  to  bring  them  all  before 
the  court,  one  cr  more  may  sue  or  defend  for  the  benefit 
of  all." 

In  view  of  this  statute,  I  think  the  allegation  in  the 
defense  mentioned,  wherein  it  is  alleged  that  appellant 
knew  of  the  pendency  of  the  action  pleaded  in  that 
defense,  and  that  it  was  brought  for  and  on  behalf  of 
the  plaintiff,  states  a  good  defense.  If  that  action  was 
brought  for  and  on  his  behalf,  it  seems  clear  that  he 
should  be  bound  by  the  judgment.  Had  the  plaintiff 
filed  a  reply  alleging  that  the  plaintiffs  in  that  action 
controlled  the  prosecution  of  that  suit,  and  that  it  was 
so  managed  as  to  jeopardize  the  interest  of  the  plaintiffs, 
or  alleging  a  conspiracy  between  plaintiffs  and  defendants 
in  that  action  to  socontrol  the  proceedingsas  to  prejudice 
the  plaintiff  in  this  action,  or  other  fraudulent  conduct,  a 
different  rule  would  no  doubt  apply,  notwithstanding  the 
fact  that  a  question  of  common  interest  was  involved,  or 
that  the  parties  were  so  numerous  that  they  could  not  all 
be  brought  before  the  court. 

In  view  of  the  fact  that  the  judgment  must  be  affirmed 
for  the  reason  that  the  second  affirmative  defense  is  good, 
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I  do  not  deem  it  necessary  for  the  court  to  pass  upon  the 
question  as  to  whether  the  judgnnent  should  be  affirmed 
for  the  reason  that  no  reply  was  filed  denying  the  matter 
pleaded  in  the  first  afTinnative  defense.  I  am  inclined  to 
the  view  that  no  reply  was  necessary  to  that  defense,  on 
the  theory  that  it  was  not  new  matter.  "  'New  matter' 
is  matter  in  confession  and  avoidance."  (Ferguson  v. 
Rutherford,  7  Nev.  390. )  It  seems  that  it  would  have  been 
necessary  for  defendant  to  have  confessed  the  appropria- 
tion of  water  by  plaintiff  and  sought  to  have  avoided  the 
effect  of  such  appropriation.  This  was  not  done.  On  the 
other  hand,  if  the  allegations  of  this  defense  were  true, 
plaintiff  never  appropriated  the  water  at  all.  Hence  there 
could  have  been  no  confession  and  avoidance.  I  am  dis- 
posed to  take  the  view  that  this  defense  comes  within  the 
rule  that  the  mere  statement  of  facts  in  an  answer  by 
way  of  defense,  which  is  inconsistent  with  the  facts 
alleged  in  the  complaint,  is,  in  effect,  nothing  more  than 
a  denial  of  the  allegations  of  the  complaint.  (Bliss,  Code 
PI.  2d  ed.  333;  Goddard  v.  Fulton,  21  Cal.  430;  Alden  v. 
Carpenter,  7  Colo.  93,  1  Pac.  904;  Sylvis  v.  Sylvis,  11  Colo. 
319,  17  Pac.  912;  McDonald  v.  People,  29  Colo.  503,  69  Pac. 
703;  Cuenin  v.  HaUmuer,  32  Colo.  51,  74  Pac.  885. ) 
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Ar^ment  for  Appellant 
[No.  22101 

H.  WARREN,  Respondent,  v.  GLASGOW  EXPLORA- 
TION COMPANY.  LIMITED  (A  Corporation), 
Appellant. 

[lOOrnc.793] 

1.  Work  ami  Ladob — 1'leadiso— P*oop  aso  \'ariasck. 

Under  a  ooniplnint  on  quai-tiim  mi-ruil  fur  «prvk-eH,  wlieic  ii 
Kpeclfied  ccmtract  is  proved  flilnu  tbe  prlee  therefor,  the  stl|)ii- 
lated  price  bet'omea  the  quantum  meruit  In  the  cane. 

2.  LiUITATION  OP  ACTIOSH— SEBVK  ES  OF  ATTOKSEV. 

Wliere,  by  an  attorney's  ooutract,  he  was  eiititleO  to  $100  ]tei- 
year  for  cenemi  Ic^al  servi<'e«.  he  had  a  <-niiKe  of  action  for 
each  year's  services  so  rendered,  and  recovery  by  him  for  inoro 
than  four  years  prior  to  action  was  barred. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Edward  A.  Thicker,  Jud^e. 

Action  by  H.  Warren  against  the  Glasgow  and  Western 
Exploration  Company,  Limited.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Modified  and  affirmed. 

T.  A.  Brandon,  for  Appellant: 

Respondent  has  tried  to  avoid  the  bar  of  the  statute  of 
limitations  by  suing  on  a  quantum,  meruit,  with  a  con- 
tinuing contract  as  a  base.  The  testimony  shows  that 
he  entered  into  an  express  contract,  containing  a  stipu- 
lated price  for  his  services  each  year.  He  could  have 
sued  either  on  quantum  meruit  or  the  implied  contract, 
but  he  ia  seeking  to  avoid  the  bar  of  the  statute  of  lim- 
itations; endeavoring  to  accomplish  by  indirection  that 
which  he  could  not  accomplish  directly.  This  the  law 
will  not  permit  (Elliott  on  Contracts,  vol.  3,  par.  2657.) 
All  of  the  cause  of  action  of  the  respondent  arising  prior 
to  four  years  before  the  commencement  of  the  action  is 
barred.  (Mosgrove  v.  Golden,  101  Pa.  605, )  "  Under  a  gen- 
eral retainer  to  attend  to  all  of  a  man's  business,  without 
stipulation  as  to  the  time  and  mode  of  payment,  the  fee 
for  each  service  is  due  as  soon  as  the  service  is  rendered, 
and  the  statute  of  limitations  begins  to  run  immediately. 
(Jimes  V.  Lewis.  11  Tex.  359. ) 
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Respondent  cannot  be  heard  to  contend  that  there  was 
a  distinct  retainer  for  each  year  of  his  employment, 
impliedly  or  otherwise,  for  his  evidence  shows  that  be 
relies  upon  a  continuing  contract,  with  the  further  pur- 
pose of  avoiding  the  statute  of  limitations.  In  other 
words  he  was  retained  for  the  first  year;  impliedly,  there- 
fore, he  was  retained  for  the  second  year,  and  so  on  for 
each  year  of  his  alleged  employment,  and  all  his  retainers 
prior  to  four  years  before  the  commencement  of  the  action 
are  barred  by  the  statute  of  limitations.  Respondent's 
theory  of  service  by  retainer  for  each  year  will  not  har- 
monize with  a  continuous  contract.  He  cannot  recover 
a  series  of  retaining  fees  and  still  maintain  that  his  con- 
tract was  a  continuing  one  and  not  barred  by  the  statute 
of  limitations. 

J.  A.  Langivith,  for  Respondent: 

This  action  having  been  brought  under  a  complaint  on 
quantam  meruit,  we  were  properly  allowed  by  the  trial 
court  to  prove  a  specific  contract  fixing  the  price  for 
service.  The  stipulated  price  becomes  the  quantum 
meruit  in  the  case.  {Burgess  v.  Helm,  24  Nev.  249;  Fells 
V.  Vestvali,  2  Keyes,  152. ) 

There  is  a  wide  difference  between  a  contract  from 
year  to  year  and  a  yearly  compensation  on  a  continuous 
contract.  The  evidence  shows  conclusively  that  the  con- 
tract was  not  intended  to  last  for  only  one  year,  but  that 
the  officers  of  the  company  were  fully  aware  of  the  con- 
tinuous nature  of  the  employment,  and  therefore  the 
statute  of  limitations  did  not  begin  to  run  until  the  com- 
pletion of  the  services.  {Ah  How  v.  Furtk,  13  Wash. 
550,  43  Pac.  63;  Morrissey  v.  Faucete.  68  Pac.  354;  Grisham 
V.  Lee,  61  Kan.  533,  60  Pac  314;  Crampton  v.  Logan,  28 
Ind.  App.  405,  63  N.  E.  51;  Graves  v.  Pemberton,  3  Ind. 
App.  71,  29  N.  E.  177;  Laggart  v.  Levanny,  1  Ind.  App. 
339,  27  N.  E.  511;  Stfrry  v.  Story,  1  Ind.  App.  284, 27  N.  E. 
573;  Carter  v.  Carter,  36  Mich.  207;  Jacksfm  v.  Mull,  42 
Pac  603;  Fetal  v.  Warren,  138  S.  W.  694.) 
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By  the  Court,  Noacaoaa,  C.  J. : 

This  is  an  appeal  from  a  judKment  and  an  order  denying 
defendant's  motion  for  a  new  trial.  Plaintiff  broufifht 
his  action  upon  contract  and  prayed  judgment  in  the 
sum  of  $1,491.66  and  costs. 

After  alleging  the  corporate  capacity  of  defendant,  the 
complaint  alleges: 

"That  between  the  16th  day  of  December.  1898,  and 
the  15th  day  of  November,  1913,  the  plaintiff  has  contin- 
uously-and  at  all  times  between  said  dates  rendered 
services  to  the  defendant,  at  its  instance  and  request,  as 
state  agent,  and  resident  agent  upon  whom  process  might 
be  served,  for  the  defendant  in  and  for  the  State  of 
Nevada,  and  as  attorney  for  the  defendant  at  its  request, 
in  counseling  and  advising  the  defendant  and  in  attend- 
ing in  and  about  the  business  of  the  defendant  and  in 
prosecuting  and  defending  certain  suits  for  the  defendant. 
That  said  services  are  reasonably  worth  the  sum  of  $100 
per  year  for  each  and  every  year  between  the  16th  day 
of  December,  1898,  and  the  15th  day  of  November,  1918. 
That  the  defendant  has  not  paid  the  same  or  any  part 
thereof." 

Defendant's  answer,  among  other  alleged  defenses,  set 
up  the  statute  of  limitations  as  a  bar  to  plaintiff's  claim 
for  compensation  for  services  rendered  prior  to  four 
years  preceding  the  termination  of  such  services. 

By  reply  to  defendant's  answer,  plaintiff  and  respondent 
denied  the  alleged  bar  of  the  statute  of  limitations,  upon 
the  ground  that  the  services  rendered  were  continuous. 
Judgment  was  rendered  for  the  full  amount  prayed  for. 

Among  the  findings  of  the  court  appear  the  following: 

"That  the  plaintiff,  in  the  State  of  Nevada,  for  the 
period  of  fourteen  years  and  eleven  months,  continuously 
(which  said  period  began  the  16th  day  of  December,  1898, 
and  ended  on  the  15th  day  of  November,  1913) ,  rendered  and 
performed  services  for  the  defendant,  at  its  instance 
and  request,  as  state  agent,  and  resident  agent  of  a 
foreign  corporation  upon  whom  process  may  be  served 
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within  the  State  of  Nevada,  and  also  as  attorney  at  law 
at  its  instance  and  request  in  counseling  and  advising  the 
defendant  and  in  attending  in  and  about  the  business  of 
the  defendant  and  in  prosecuting  and  defending  certain 
suits  for  the  defendant.  That  said  services  were  per- 
formed in  an  uninterrupted  and  continuous  manner;  and 
were  performed  under  no  employment  that  was  for  any 
definite  period.  That  said  services  were  reasonably  worth 
the  sum  of  $100  for  each  and  every  year  embraced  in  the 
period  of  their  performance,  as  aforesaid:  that  is.to  say, 
in  the  aggregate,  the  sum  of  $1.491.66jVu." 

It  is  contended  that  the  findings,  supra,  are  not  sup- 
ported by  the  evidence. 

Relative  to  the  contract  in  question,  we  quote  the 
following  from  the  testimony  of  plaintiff  and  respondent: 

"Q.  What  has  been  your  relations  with  the  defendant? 
A.  I  have  been  the  state  agent  and  attorney  for  the 
defendant. 

"Q.  By  whom  were  you  employed?  A.  By  Otto  Stahl- 
man. 

"Q.  Who  was  Otto  Stahlnoan?  A.  General  manager 
for  the  defendant  company. 

"Q.  When  did  the  employment  commence?  A.  In  the 
fall  of  1898. 

"Q.  State  the  facts  and  circumstances  as  you  remember 
them,  Mr.  Warren,  attending  the  contract,  if  any,  under 
which  your  services  were  performed.  A,  Mr.  Stahlman 
and  Mr.  Farron  came  to  my  office  and  told  me  what 
they  were  going  to  do;  that  they  were  going  to  take 
charge  of  the  operations  of  the  Glasgow  and  Western 
Exploration  Company  and  the  Adelaide  Star  Mines  Com- 
pany. They  discussed  generally  what  the  operations 
would  be,  stating  where  the  operations  were  to  be  carried 
on  and  what  property  they  had  acquired;  and  they  asked 
me  if  I  wouldn't  act  locally  for  them  and  advise  them  in 
respect  to  general  matters  respecting  the  carrying  on  of 
their  business.  I  asked  them  who  they  were  acting  for, 
under  what  authority.  Mr,  Stahlman  told  me  that  he 
was  the  general  manager  of  both  companies.    •    •    • 


t,L.ooglc 


Oct  1916)       Wahrbn  V.  Glasgow  Exp.  Co. 


Opinion  of  the  Court — NorcrOBS,  C.  J, 

And  that  Mr.  Farron  was  the  superintendent  of  mining:, 
and  that  they  were  foreign  corporations,  owned  by  Scotch 
and  English  people.  He  represented  that  their  operations 
would  be  very  large  and  extensive.  And  they  wanted  to 
know  what  was  necessary  for  such  corporations  to  do  in 
order  to  engage  in  business  in  this  state.  1  advised  them 
what  was  necessary  to  do  to  begin  with,  and  he  asked  if 
I  wouldn't  act  for  them  in  small  general  matters  and  what 
it  would  be  worth.  We  discussed  the  things  to  some 
extent,  and  I  advised  them,  among  other  things,  that 
they  would  have  to  employ  an  agent,  that  the  law  of  this 
state  required  them  to  file  certified  articles  of  incorpora- 
tion in  every  county  in  which  they  were  engaged  to  do 
business,  and  required  them  to  retain  an  agent  to  whom 
local  process  could  be  made.  They  asked  me  if  I  could 
act  for  them  as  agent,  and  I  told  them  I  could.  We 
discussed  then  the  compensation,  and  I  told  them  those 
matters  were  of  small  moment,  that  they  would  very 
likely  have  no  suits  at  all,  and  finally  they  suggested 
themselves  $200  a  year,  if  that  would  be  sufficient  com- 
pensation for  acting  for  them  in  a  general  way  and  for 
acting  as  agent,  a  hundred  dollars  for  each  company.  I 
said,  'Yes,'  but  that  I  didn't  care  to  act  for  them  in  that 
way,  except  that  I  was  to  have  their  general  business, 
and  we  diacussed  what  the  general  business  would  be,  as 
to  compensation,  and  finally  concluded  that  I  was  to  be 
paid  for  any  special  work  I  did,  separately;  no  amount 
was  fixed  as  to  that.  *  •  •  Well,  they  told  me 
that  I  was  to  have  all  the  business;  that  I  was  to 
have  $200  a  year  for  acting  as  agent  and  giving  them 
advice  in  a  general  way;  that  I  was  to  have  all  their 
business  in  this  county  and  any  other  business,  law 
business,  or  matters  outside  of  being  agent  and  giving 
a  little  advice,  I  was  to  have  that  business.  •  *  *  I 
received  from  the  company  in  Glasgow,  through  the 
mail,  certified  copies  of  its  articles  of  incorporation,  of 
both  companies,  and  later,  as  I  state,  I  filed  these  articles 
in  the  different  counties  in  which  the  companies  were 
engaged  in  business,  and  later  on,  I  won't  say  whether 
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it  was  in  the  fall  of  that  year  or  the  early  part  of  the  next 
year,  I  received  two  appointments  as  a^ent,  one  for  each 
company,  in  writing,  under  the  sisnatures  of  the  officers 
of  the  company  and  under  the  seal  of  the  company,  and 
I  filed  these  certificates  of  appointment  as  a^ent  with  the 
secretary  of  the  State  of  Nevada." 

Upon  cross-examination  plaintiff  testified: 

"Q.  Youhadaconversation  with  them  there?    A.  Yes. 

"Q.  In  which  it  was  agreed,  as  you  testified,  to  receive 
$100  a  year.  For  what?  A.  As  attorney  in  small  mat- 
ters, trifling  things  and  as  state  agent     •    •    • 

"Q.  Did  I  understand  you  to  say  that  you  were  to  be 
paid  in  addition?    A.  Yes,  sir. 

"Q.  For  any  work  that  you  did?  A.  Any  special  work 
that  I  did,  I  was  to  be  paid  for  it. 

"Q.  Then  this  hundred  dollars  was  simply  to  act  as  a 
retainer?    A.  General  retainer,  to  act  as  agent. 

"Q.  How  long  was  that  to  last?  A.  Until  it  was 
stopped. 

"Q.  Indefinitely,  in  other  words?  A.  Yes,  there  was 
no  fixed  time,     *     •     • 

"Q.  Did  you  render  any  bill  for  that  service?  A.  I 
don't  think  so. 

"Q.  Why  not?  A.  Because  I  felt  I  had  the  money 
coming  and  that  the  company  would  take  care  of  me. 

"Q.  In  other  words,  you  let  it  run  until  you  got  a  bill 
of  $1,500  against  each  of  these  companies,  for  which  you 
never  presented  a  bill?  A.  I  never  presented  a  bill  for 
acting  as  state  agent" 

1,  The  contract  proved  in  this  case  was  for  a  stipulated 
price  per  year  for  the  value  of  the  services  to  be  ren- 
dered. The  action,  however,  is  to  recover  the  reasonable 
value  of  the  services,  which  is  alleged  to  be  the  same  as 
the  amount  shown  by  the  testimony  to  have  been  stipu- 
lated. This  is  immaterial  so  far  as  the  right  to  recover 
is  concerned,  for,  as  held  in  Burgess  v.  Helm,  24  Nev.  249, 
51  Pac.  1026; 

"Under  a  complaint  on  a  qtiantum  meruit  for  services, 
where  a  specified  contract  is  proved,  fixing  the  price  for 
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services,  the  atiputated  price  becomes  the  quantum  meruit 
in  the  case." 

2.  We  think  the  defense  of  the  statute  of  limitations 
interposed  in  this  case  should  have  been  well  taken.  By 
the  terms  of  the  contract  proven,  respondent  was  entitled 
to  be  paid  $100  per  year  for  his  services.  He  could  have 
presented  a  claim  at  the  end  of  each  year,  and  he  had  a 
cause  of  action  for  each  year's  services  so  rendered. 
{Ennis  v.  PuUman  Co. ,  165  III.  161,  46  N.  E.  439;  Mo8grave 
V.  Golden.  101  Pa.  606,  2  R.  C.  L.  1056. )  See,  also,  Osftom 
V.  Hopkina,  160  Cal.  501,  117  Pac.  519,  Ann.  Cas.  1913a, 
413,  and  note. 

From  the  opinion  of  Magruder,  C.  J.,  speaking  for  the 
court  in  Ennia  v.  PuUman  Co.,  supra,  we  quote: 

"It  seems  to  be  claimed  that  this  is  a  case  of  indefinite 
hirinfT,  and  that  the  statute  did  not  begin  to  run  until 
the  whole  service  was  ended.  We  cannot  concur  in  this 
view.  Wheire  an  attorney  is  conducting  a  single  suit,  it 
has  been  held  that  tbe  statute  of  limitations  cannot  com- 
mence running  until  the  services  contracted  for  have 
been  performed  by  the  ending  of  the  suit,  or  by  the  ter- 
mination of  the  retainer  in  some  other  mode.  ( Walker 
V.  Goodrich,  16  111.  341. )  But  where  attorneys  are  regu- 
larly employed  at  a  salary  given  for  advice  and  legal 
superintendence  and  other  services  rendered  from  day 
to  day,  there  is  no  reason  why  they  should  not  stand 
upon  the  same  footing  as  other  salaried  employees,  so 
far  as  the  statute  of  limitations  is  concerned.  {Mosgrove 
V.  Golden,  101  Pa.  605;  Adams  v.  FoH  Plain  Bank,  36 
N.  Y.  265;  Hale's  Ezrs.  v.  Ard's  Errs.,  48  Pa.  22;  PhiUips 
V.  Broadly,  11  Jur.  264. ) 

"Ordinarily  when  a  man  is  employed  under  a  general 
agreement,  which  fixes  no  term  of  service,  and  continues 
in  service  a  long  time,  the  hiring  will  be  treated  as  a 
hiring  by  the  year.  (Mosgrove  v.  Golden,  supra;  Davis  v. 
Gcrton,  16  N.  Y.  255.  69  Am.  Dec.  694.)  In  case,  how- 
ever, of  such  long  continued  employment,  the  statute 
will  ordinarily  bar  a  claim  for  all  outside  of  the  five  years 
immediately  before  the  commencement  of  the  action. 


t,L.OOglc 


110  State  v.  Hill  [toth  not. 

Point*  decided 

unless  there  is  evidence  to  take  it  out  of  the  operation  of 
the  statute.  {Mosgrove  v.  Golden,  supra;  Thompson  v. 
Reed,  Admx.,  48  III.  118;  Freeman  v.  Freeman,  65  111. 
106.)" 

A  number  of  other  questions  have  been  raised  in  the 
assignments  of  error  and  discussed  in  the  briefs,  but  we 
think  they  are  not  of  sufficient  merit  to  require  consid- 
eration here. 

The  judgment  will  be  modified  by  reducing  the  same 
to  the  sum  of  $400.  and,  as  so  modified,  the  judgment 
is  affirmed. 


[No.  2250] 

THE  STATE  OF  NEVADA,  Ex  Rel.  GEORGE  A. 
COLE,  AS  State  Controller  of  said  State  op 
Nevada,  Petitioner,  v.  HARRY  H.  HILL,  as 
Former  Treasurer  of  the  County  of  Washoe, 
State  of  Nevada,  and  D.  W.  DUNKLE,  as  Treas- 
urer OP  THE  County  op  Washoe,  State  of  Nevada, 
AND  the  Cities  op  Reno  and  Sparks  of  the  County 
OP  Washoe,  State  of  Nevada,  Respondents. 

[IGO  Pac.772] 
1.  IsTosiCATiNO  LriiLORa— State  Licensks  for  City  Retail  Salks— 
Disposition  of  Mosey — "Amount." 

Under  Revenue  Act  of  1915  (Stats.  1915,  c.  17S),Reu.  3,  requir- 
ing persons  dlMposlnf;  of  liquor  "In  leHn  quantities  than  a  quart" 
In  a  city,  to  take  ont  a  county  lit'euse  from  the  Bheriff;  section 
A,  requiring  pernonH  sellliijn;  liquor  either  at  retail  or  wbolesale. 
In  addition  to  other  licenses,  to  take  out  a  state  lleeniie,  se<*tloii 
8  providing  tor  the  sheriff,  as  ex  officio  collector,  issuing  and 
collecting  for,  a  rettiil  liquor  license  to  one  engaged  In  selling 
liqnor  lu  qimntitiea  less  than  five  gallons,  section  fl.  requiring 
one  selling  Hqiior  in  quantities  In  excess  of  Ave  gallons  to  take 
out  a  wholesale  state  liquor  license,  section  10,  providing  that 
monthly  the  sheriff  Hhnil  pay  to  the  county  treasurer  "all" 
money  received  hy  him  for  stale  liquor  licenses,  "in  like  manner 
and  form  as  Is  herpluartcr  provided  for  the  payment  of  county 
license  moneys,"  and  that  In  ii  couutj-  having  a  city  therein  be 
shall  pay  to  It  one-half  of  the  "amonnt"  of  license  moneys  col- 
lected for  disposition  of  liquors  In  less  quantities  than  a  quart, 
n-lthin  Its  limits,  half  of  the  amount  from  state  as  well  as 
count.v  licenses  for  such  dlB])osltlon  In  quantities  less  than  a 
quart  Is  to  he  paid  the  city,  and  the  Imlauce  only  to  the  county 
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treasurer,  ao  tbat  such  hnlf  payable  to  tbe  city  In  not  included 
in  "all  moneys  received"  by  the  «mnty  trensurer  for  state  liquor 
lloeuBes  "In  Accordance  with  the  provisions  of  thin  act."  for 
which  section  11  requires  him  to  nci-ount  to  the  state  treasurer, 
the  word  "amount,"  in  section  10,  referring  to  the  total  of  two 
sums  (citlug  Words  and  Phrases.  Second  Series.  Amountl. 

Mandamus  proceeding  by  the  State,  on  relation  of 
George  A.  Cole,  State  Controller,  against  Harry  H.  Hill, 
fonner  treasurer  of  the  county  of  Washoe,  and  others. 
Writ  denied. 

Geo.  B.  Thatcher,  Attorney-General,  for  Petitioner: 

State  liquor  licenses  are  divided  into  two  classes,  whole- 
sale and  retail.  A  retail  dealer  is  one  who  deals  in  liquor 
"in  quantities  less  than  five  gallons";  a  wholesale  dealer, 
one  who  deals  in  liquor  "in  quantities  in  excess  of  five 
gallons."  (Act  of  Mar.  22,  1915,  sees.  8,  9;  Stats.  1915, 
p.  236. ) 

The  words  "in  quantities  in  excess  of  five  gallons," 
and  the  words  "in  quantities  less  than  five  gallons,"  are 
descriptive. 

Under  the  provisions  of  section  3  of  the  same  act, 
county  licenses  are  collected  from  any  person  dealing  in 
liquors  "in  less  quantities  than  one  quart." 

The  closing  paragraph  of  section  10  gives  to  incorporated 
cities  one-half  of  the  amount  of  "license  moneys  collected 
from  persons  dealing  in  liquors  in  less  quantities  than 
one  quart."  These  words  describe  which  license  moneys 
shall  be  divided,  and  the  only  license  moneys  which  com- 
ply with  this  description  are  those  derived  from  county 
licenses,  collected  under  the  provisions  of  section  3  of 
the  act. 

Incorporated  cities  are  entitled  to  one-half  of  the  county 
liquor  license  moneys  collected  within  their  boundaries, 
but  are  not  entitled  to  any  part  of  either  state  retail  or 
wholesale  liquor  license  moneys  provided  for  in  sections  8 
and  9  of  the  act. 

L.  D.  Summerjield,  City  Attorney  of  Reno,  for  Respon- 
dents: 
Section  10  of  the  act  in  question  (Stats.  1915,  p.  239) 


t,L.ooglc 


112  State  v.  Hill  [lOthNev. 

Opfnioo  of  tb«  OoDtt — UcCuTwi,  J. 

contemplates  a  division  with  incorporated  cities  of  the 
moneys  received  from  persons  operatine:  under  state 
liquor  licenses  within  the  corporate  limits.  A  person 
paying  a  state  license  under  section  8  of  the  act  to  dispose 
in  less  quantities  than  five  gallons  also  has  necessarily 
included  therein  the  privilege  of  disposing  in  less  quan- 
tities than  one  quart  The  county  license  also,  by  section 
3  of  the  act,  is  one  to  dispose  in  less  quantities  than  one 
quart,  including  the  same  privilege  to  this  extent  as  the 
state  license.  Therefore,  when  the  concluding  clause  of 
section  10  provides  for  the  payment  into  the  city  treasury 
of  one-half  of  the  license  moneys  collected  "  for"  disposing 
in  less  quantities  than  one  quart,  both  state  and  county 
license  moneys  are  included.  The  clause  in  controversy, 
by  its  very  wording,  provides  for  a  division  of  the  moneys 
collected  for  disposing  in  less  quantities  than  one  quart, 
from  whatever  source  that  privilege  is  derived. 

The  statute  should  be  interpreted  in  accordance  with 
the  well-known  rules  and  principles  of  statutory  con- 
struction. (86  Cyc.  1102,  1118;  Torreyson  v.  Board,  7 
Nev.  19;  Ex  Parte  SiefcenAaiier,  14  Nev.  365;  Ex  Parte 
Pro8ole,  32  Nev.  878, 108  Pac.  630. ) 

By  the  Court,  McCabran,  J. : 

This  is  an  original  proceeding  in  mandamus,  instituted 
by  petitioner,  as  state  controller,  to  compel  the  treasurer 
of  Washoe  County  to  pay  over  cert»n  moneys  in  his 
hands,  received  from  the  sheriff  of  that  county  as  ex 
officio  license  collector.  The  authority  for  the  act  sought 
to  be  required  of  the  county  treasurer  is  found  in  the  sev- 
eral sections  of  an  act  of  the  legislature  of  1915  entitled: 

"An  act  to  provide  revenue  for  the  support  of  the 
government  of  the  State  of  Nevada  and  to  repeal  all  acts 
and  parts  of  acts  in  conflict  herewith."  (Stats.  1915, 
p.  236.) 

Section  3  of  the  act,  among  other  things,  provides: 

"Any  person  or  persons  who  may  dispose  of  any 
spirituous,  malt,  or  fermented  liquors  or  wines,  in  less 
quantities  than  one  quart,  within  the  confines,  or  within 
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one  mile  thereof,  of  any  city  or  town  shall,  before  the 
transaction  of  any  such  business,  take  out  a  county  license 
from  the  sheriff  of  the  county  in  which  he  or  she  pro- 
poses to  do  such  business,  and  pay  therefor  the  sum  of 
thirty  dollars  per  quarter  year,  or  proportionate  amount 
for  fractional  quarter  as  hereinafter  provided.  •    *    •  " 

Section  6  of  the  act  provides: 

"Every  person,  firm,  company,  or  corporation  manufac- 
turinff  or  selling,  either  at  retail  or  wholesale,  any  spirit- 
uous, malt,  or  vinous  liquors,  shall,  in  addition  to  other 
licenses  provided  by  law,  take  out  a  state  liquor  license 
as  hereinafter  provided,  which  license  shall  not  be  trans- 
ferable by  sale,  assignment,  or  otherwise." 

Section  8  of  the  act  provides: 

"The  sheriffs  of  the  respective  counties,  as  ex  officio 
collectors  of  licenses,  shall  issue  and  collect  all  state  liquor 
licenses,  and  shall,  upon  the  payment  of  one  hundred 
($100),  issue  a  retail  state  liquor  license  to  any  person, 
firm,  company,  or  corporation  en^ged  in  selling  spirit- 
nous,  malt,  or  vinous  liquors  in  quantities  less  than  five 
gallons,  and  the  word  'Retail'  shall  be  written  in  red  ink 
across  the  face  of  such  license.  •    •    •  " 

Section  9  provides: 

"Any  person,  firm,  company  or  corporation  disposing 
of  spirituous,  malt,  or  vinous  liquors  in  quantities  in 
excess  of  five  gallons  shall  be  considered  a  wholesaler  or 
rectifier,  and  shall  pay  a  state  liquor  license  of  one  hun- 
dred and  fifty  dollars  ($150)  per  annum,  and  the  word 
'Wholesale'  shall  be  written  across  the  face  of  such 
license,  in  red  ink." 

The  section  of  the  act  most  vital  to  the  determination 
of  the  matter  at  bar,  and  which  we  are  asked  to  construe 
here,  is  section  10,  which  in  its  provisions  is  as  follows: 

"On  the  first  Monday  in  each  month  the  sheriff  shall 
pay  over  to  the  county  treasurer  all  moneys  received  by 
him  for  state  liquor  licenses  in  like  manner  and  form  as 
is  hereinafter  provided  for  the  payment  of  county  license 
moneys;  and  the  duties  and  liabilities  of  the  sheriff, 
treasurer,  and  auditor  with  relation  thereto  shall  be  the 
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same  as  hereinafter  prescribed  with  relation  to  county 
licenses.  The  county  treasurer  shall,  between  the  second 
and  third  Mondays  in  each  month,  forward  to  the  state 
controHer  a  certified  detailed  statement  of  all  moneys 
paid  to  him  by  the  sheriff  in  accordance  with  this  section, 
which  statement  shall  show  the  number  of  each  license, 
whether  wholesale,  retail,  or  druggists,  to  whom  and  date 
issued,  period  covered,  amount  of  each  license,  and  total 
amount  received;  which  statement  shall  be  furnished  to 
the  county  treasurer  by  the  sheriff  and  shall  be  the  basis 
of  the  monthly  settlement.  In  every  county  in  this  state 
which  now  has  or  may  hereafter  have  a  duly  incorporated 
city  government,  it  shall  be  the  duty  of  the  license  col- 
lector of  said  county  to  pay  into  the  city  treasury  one-half 
of  the  amount  of  license  moneys  collected  from  any  person 
or  persons  for  disposing  of  any  spirituous,  malt  or  fer- 
mented liquors,  or  wines,  in  less  quantities  than  one 
quart,  within  the  corporate  limits  of  said  city." 

It  must  be  observed  that  section  6  of  the  act  contem- 
plates the  requirement  of  a  state  liquor  license,  in  addition 
to  other  licenses  provided  by  law,  for  every  person,  firm, 
company,  or  corporation  manufacturing  or  selling  liquors 
either  at  retail  or  wholesale.  This  section  is  complete 
within  itself,  and  the  words  therein  contained  must  be 
given  their  ordinary  and  usual  significance. 

Section  8  requires  the  taking  out  of  a  state  liquor 
license,  to  be  known  as  a  retail  license,  and  to  be  required 
of  all  persons,  firms,  companies,  or  corporations  engaged 
in  seUing  liquors  in  quantities  less  than  five  gallons. 

By  section  9  a  state  liquor  license,  designated  as  a 
wholesale  license,  is  required  to  be  taken  out  by  all  per- 
sons, firms,  companies,  or  corporations  disposing  of  liquors 
in  quantities  in  excess  of  five  gallons. 

Manifestly  the  latter  part  of  section  10,  which  requires 
the  license  collector  to  pay  into  the  city  treasury  one-half 
of  the  amount  of  license  moneys  collected  from  any 
person  or  persons  for  disposing  of  any  spirituous,  malt, 
or  fermented  liquors,  etc.,  in  less  quantities  than  one 
quart,  does  not  apply  to  state  wholesale  liquor  licenses. 
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because  by  the  provision  of  section  9,  authorizing  the 
issuance  of  such  license,  the  provision  is  made  that  such 
license  shall  be  issued  only  to  those  disposing  of  the 
liquor  in  quantities  in  excess  of  five  gallons.  The  term 
"inexcessof  five  gallons,"  as  used  in  section  9,  is  exclusive 
of  the  term  "  in  less  quantities  than  one  quart, "  as  used  in 
section  10.  But  does  the  term  "in  quantities  less  than 
five  gallons,"  as  used  in  section  8  with  reference  to  state 
retail  licenses,  include  that  which  is  comprehended  by 
the  term  "in  less  quantities  than  one  quart,"  as  used  in 
section  10,  applicable  to  the  division  of  license  moneys 
and  the  payment  of  one-half  of  the  sum  into  the  city 
treasury? 

The  whole  contents  of  sections,  3,  4,  5,  6,  7,  8,  9,  and  10 
have  to  do  exclusively  and  entirely  with  liquor  licenses. 
Hence  it  will  not  be  seriously  contended,  we  apprehend, 
that  any  part  of  section  10  has  to  do  with  or  refers  to  the 
payment  or  turning  over  of  license  moneys  other  than 
that  secured  from  the  several  classes  of  liquor  licenses. 

Some  contention  is  made  that  the  word  "all"  as  used  in 
the  first  part  of  section  10  precludes  the  idea  of  a  division 
of  the  money  received  by  the  license  collector  for  state 
liquor  licenses  only.  As  we  view  this  expression  used  in 
section  10,  it  must  be  read  in  conjunction  with  that  which 
follows,  and  applies  with  equal  force  to  the  disposition 
required  to  be  made  by  the  license  collector  of  coun^ 
liquor  licenses.  All  moneys  received  by  the  license  col- 
lector for  state  liquor  license  must,  as  we  view  the  pro- 
visions of  the  first  part  of  section  10,  be  paid  over  to  the 
county  treasurer  in  like  manner  and  form  as  is  provided 
for  the  payment  of  county  license  moneys. 

So  we  inquire:  What  is  the  manner  and  form  provided 
by  this  statute  for  the  turning  over  of  county  liquor 
licenses  by  the  license  collector?  Indeed,  we  find  no 
other  provision  in  the  statute  in  which  the  manner  and 
form  of  paying  over  the  license  collected  by  the  sheriff 
to  another  custodian,  either  state,  county,  or  municipal, 
is  provided  for,  save  and  except  that  manner  and  form 
prescribed  in  section  10  itself.    So  we  look  to  section  10 
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for  that  manner  and  form  in  which  or  by  which  county 
licenses  are  to  be  turned  over  from  the  license  collector 
to  another  custodian.  The  words  "manner  and  form" 
are,  as  we  view  them,  expressive  of  the  statement  to  be 
rendered  and  the  segre^tion  to  be  made  by  the  license 
collector  as  the  same  are  provided  for  in  the  section.  So 
the  manner  and  form  of  paying  over  state  liquor  license 
moneys  is  the  same  manner  and  form  that  is  to  be  followed 
in  the  paying  over  of  county  liquor  license  moneys. 

This  brings  us  to  the  significant  part  of  section  10, 
which,  unless  we  declare  certain  of  its  expressions  to  be 
devoid  of  meaning,  is  significant  of  the  manner  and  form 
for  the  turning  over  by  the  license  collector  of  liquor  license 
moneys  collected  within  his  jurisdiction.     It  prescribes: 

"  In  every  county  in  this  state  which  now  has,  or  may 
hereafter  have,  a  duly  incorporated  city  government,  it 
shall  be  the  duty  of  the  license  collector  of  said  county 
to  pay  into  the  city  treasury  one-half  of  the  amount  of 
license  moneys  collected  from  any  person  or  persons  for 
disposing  of  any  spirituous,  malt  or  fermented  liquors, 
or  wines,  in  less  quantities  than  one  quart,  within  the 
corporate  limits  of  said  city." 

Section  3  of  the  act  in  substance  provides  that  persons 
disposing  of  liquor  in  less  quantities  than  one  quart  within 
the  confines  of  any  city  shall  take  out  a  county  license. 
Section  6  provides,  in  substance,  that  those  who  dispose 
of  liquor  in  less  quantities  than  one  quart  must  secure  a 
state  retail  liquor  license  in  addition  to  other  licenses.  In 
these  two  sections,  it  will  be  observed,  the  specific  designa- 
tion is  made  of  those  who  dispose  of  liquor  in  less  quan- 
tities than  one  quart.  These  sections  provide  that  both 
state  retail  liquor  license  and  county  liquor  license  shall 
be  carried  by  the  parties  disposing  of  the  liquor  in  a 
specific  way,  to  wit,  in  less  quantities  than  one  quart. 
The  same  significant  term  is  used  in  the  latter  part  of 
section  10,  wherein  the  manner  and  form  of  turning  over 
the  amount  of  moneys  <M}llected  from  licenses  so  issued 
is  provided  for;  and  there  it  is  prescribed  in  substance 
that  one-half  of  the  amount  of  license  moneys  collected 
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from  any  person  disposing  of  liquors  in  less  quantities 
than  one  quart  shall  be  paid  into  the  city  treasury  where 
an  incorporated  city  exists  within  the  county. 

In  that  manner  and  form  prescribed  by  the  statute  for 
the  disposition  of  the  moneys  collected  no  designation  is 
made  or  exception  created  as  to  moneys  collected  from 
that  class  of  dealers  who  dispose  of  liquor  in  quantities 
less  than  one  quart  and  who  must  operate  under  the  two 
licenses.  If  it  were  the  intention  of  the  legislature  that 
the  division  of  money  should  apply  only  to  moneys  col- 
lected from  county  licenses,  we  assume  that  that  body 
would  have  found  it  as  convenient  to  so  declare,  as  was 
done  in  section  15  of  the  very  same  act,  where,  in  dealing 
with  another  class  of  license,  to  wit,  dance-house  licenses, 
we  And  the  statute  to  read: 

"All  moneys  received  for  licenses  under  the  provisions 
of  this  section  shall  be  paid  three-quarters  into  the  county 
treasury  and  one-quarter  into  the  state  treasury  for  gen- 
eral county  and  state  purposes  respectively." 

True  it  is  that  in  sections  8  and  9  the  licenses  provided 
for  thereunder  are  designated  as  state  licenses;  but  the 
very  fact  that  the  latter  part  of  section  10  makes  no  such 
designation  as  affecting  a  division  of  the  money  by  the 
license  collector  is  to  our  mind  conclusive  of  the  proposi- 
tion that  it  was  the  intention  of  the  legislature  that  it 
should  apply  to  state  and  county  licenses  with  equal 
force.  Had  the  legislature  intended  otherwise,  it  would 
have  so  designated,  at  least  by  a  substantial  intimation. 
The  first  part  of  section  10,  providing  that  the  sheriff 
shall  pay  over  to  the  county  treasurer  "all  moneys 
received  by  him  for  state  liquor  licenses, "  if  it  stood  alone 
in  these  words,  might  bear  out  the  contention  that  the 
word  "all"  was  intended  to  apply  to  state  moneys  only; 
but  the  term  "in  like  manner  and  form  as  is  hereinafter 
provided  for  the  payment  of  county  license  moneys"  fixes 
the  proposition,  and  emphasizes  the  conclusion  that  all 
state  liquor  license  money  was  to  be  subject  to  the  same 
"manner  and  form"  of  distribution  as  was  provided  for 
with  reference  to  county  license  moneys,  and  as  to  the 
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latter  the  division  by  the  license  <»llector  is  provided  for 
specifically. 

Section  11  is  referred  to  as  tending  to  clarify  the  situa- 
tion. The  county  treasurer  is  by  section  11  required  to 
include  in  his  regular  semiannual  statement  with  the 
state  treasurer  "all  moneys  received  by  him  on  account 
of  state  liquor  licenses  in  accordance  with  the  provisions 
of  this  act.  '*  What  are  "  all  moneys  received  by  him  for 
state  liquor  licenses  in  accordance  with  the  provisions  of 
this  act?"  The  answer  to  that  interrogatory  comes  from 
section  10,  wherein  it  provides  for  a  segregation  of  the 
money,  not  by  the  county  treasurer,  but  by  the  county 
license  collector  before  he  renders  his  accounting  to  the 
county  treasurer.  Hence  "all  moneys  received  by  him 
[the  county  treasurer]  for  state  liquor  licenses"  signifies 
all  moneys  turned  over  from  the  county  license  collector 
to  him  as  county  treasurer.  Those  are  all  of  the  moneys 
for  which  he  can  be  accountable,  because  the  segregation 
takes  place  before  the  county  license  collector  renders  his 
statement  to  the  county  treasurer. 

If  it  had  been  the  intention  of  the  legislature  to  require 
the  county  treasurer  to  account  to  the  state  treasurer  for 
all  the  moneys  collected  from  state  licenses,  language  to 
this  effect  could  easily  have  been  used.  How  compre- 
hensive and  effective  of  the  purpose  it  would  have  been 
if  the  legislature  had  said  the  county  treasurer  shall 
include  in  his  regular  semiannual  statements  with  the 
state  controller  all  moneys  collected  on  account  of  state 
liquor  licenses.  But  not  so.  The  legislature,  evidently 
mindful  of  the  purpose'  sought  to  be  accomplished,  said: 

"The  county  treasurer  shall  include  in  his  regular 
semiannual  settlements  with  the  state  treasurer  all 
moneys  received  by  bim  on  account  of  state  liquor 
licenses." 

And  then,  to  further  emphasize  that  there  were  provi- 
sions in  the  bill  which  affected  moneys  collected  from 
state  liquor  licenses  by  the  county  license  collector,  the 
legislature  inserted  the  words  "in  accordance  with  the 
provisions  of  this  act." 
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It  is  asserted  that,  inasmuch  as  the  latter  part  of 
section  10,  providing  as  it  does  for  the  division  of  liquor 
license  moneys,  was  an  independent  statute  enacted  by 
the  legislature  of  1893  (Stats.  1893,  p.  26),  and  that  when 
this  provision  stood  as  an  independent  act  no  such  con- 
struction was  placed  upon  it  as  that  contended  for  by 
respondent,  and  inasmuch  as  the  sheriff  of  Washoe 
County  construed  the  language  of  the  statute  of  1893  in 
the  manner  now  contended  for  by  petitioner,  therefore 
this  language,  when  incorporated  into  another  statute 
which  of  itself  repeals  the  act  of  1893,  should  receive  the 
same  construction.  This  contention,  we  think,  falls  by 
the  weight  of  its  own  position  as  it  stands  in  the  history 
of  legislation  upon  the  subject  of  revenue  derived  from 
liquor  licenses  in  this  state.  It  was  not  until  1905— twelve 
years  after  the  enactment  of  the  statute  of  1893— that 
the  legislature  of  this  state  provided  for  a  state  wholesale 
and  a  state  retail  liquor  license  (Stats.  1905,  p.  228),  and 
in  that  act  a  specific  provision  appears,  wherein  it  is  set 
forth: 

"The  sheriffs  of  the  respective  counties  of  this  state  are 
hereby  required  to  make  quarterly  statements  to  and 
settlements  with  the  state  controller  in  the  matter  of  the 
licenses  herein  authorized  and  required  to  be  issued  and 
collected,  and  to  pay  into  the  state  treasurer  quarterly 
all  moneys  by  them  severally  collected  for  such  licenses, 
taking  his  receipt  therefor." 

The  provisions  of  the  act  of  1905  referring  to  the  state 
retiul  and  state  wholesale  liquor  licenses  were  engrossed 
into  what  might  be  termed,  at  least  for  the  purpose  of 
convenience,  a  compilation  of  certain  license  acts  there- 
tofore enacted.  By  the  statute  of  1915,  construction  of 
which  we  are  required  to  make  here,  all  of  the  wholesale 
and  retail  liquor  licenses  acts,  both  state  and  county, 
were  embodied  into  one  law.  The  provision  of  the  act  of 
1905,  whereby  the  sheriffs  of  the  several  counties  were 
"required  to  make  quarterly  statements  to  and  settle- 
ments with  the  state  controller,  •  •  •  and  to  pay 
into  the  state  treasurer  quarterly  all  moneys  by  them 
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severally  collected,"  was  dropped  out  of  the  law,  and  in 
the  place  of  such  provision  the  legislature  of  1916  said: 

"On  the  first  Monday  in  each  month  the  sheriff  shall 
pay  over  to  the  county  treasurer  all  moneys  received  by 
him  for  state  liquor  licenses  in  like  manner  and  form  as 
is  hereinafter  provided  for  the  payment  of  county  license 
moneys." 

And  as  a  further  provision  and  specific  direction  in 
place  of  the  provision  of  the  act  of  1905  the  legislature  of 
1915  said: 

"In  every  county  in  this  state  which  now  has  or  may 
hereafter  have  a  duly  incorporated  city  government,  it 
shall  be  the  duty  of  the  license  collector  of  said  county  to 
pay  into  the  city  treasury  one-half  of  tbe  amount  of 
license  moneys  collected  from  any  person  or  persons  for 
disposing  of  any  spirituous,  malt  or  fermented  liquors, 
or  wines,  in  less  quantities  than  one  quart,  within  the 
corporate  limits  of  said  city." 

Not  alone  one-half  of  the  county  license  moneys  col- 
lected, as  is  contended  by  petitioner,  but  "one-half  of  the 
amount  of  license  moneys  collected,"  are  the  words  of  ^ 
the  statute.  How  are  we  to  read  into  this  provision  a 
something  not  there  found?  How  shall  we  say  that  this 
provision  shall  apply  only  to  a  certain  class  of  liquor 
licenses,  eliminating  another  class? 

The  word  "  amount, "  as  used  in  the  latter  part  of  section 
10,  must  be  given  its  ordinary  and  usual  meaning  and 
significance.  In  Webster's  Dictionary  it  is  held  to  mean 
"the  sum  total  of  two  or  more  particular  sums  or  quan- 
tities, "and  courts  have  held  that  the  word  "amount" 
referred  to  the  total  of  two  sums.  (See  Words  and  Phrases 
Judicially  Defined,  Second  Series.)  The  term,  used  as  it 
is  in  the  latter  part  of  section  10,  must,  as  we  view  it, 
be  construed  as  referring  to  the  total  of  all  license  moneys 
collected  from  any  person  or  persons  disposing  of  liquor 
in  less  quantities  than  one  quart  If  the  word  "amount," 
as  used  in  tbe  latter  part  of  section  10,  were  intended  to 
apply  only  to  the  total  of  county  liquor  licenses,  why  was 
it  not  so  expressed  by  the  legislature?    And  when  the 


t,L.ooglc 


tKt.  1816]  Robinson  M.  Co.  v.  Riepe  121 

PoIdU  decided 

term  is  used,  as  here,  at  the  conclusion  of  a  section  of 
the  law,  which  section  has  to  do  exclusively  with  the 
disposition  and  segregation  of  the  moneys  collected  by 
the  county  license  collectors  without  specifying  an  excep- 
tion, how  can  the  word  "amount"  be  construed  as  having 
a  more  limited  significance  than  that  of  its  usual  and 
ordinary  acceptation? 

The  latter  part  of  section  10,  as  we  view  it,  directs  the 
division  of  license  moneys  to  be  applicable  to  both  state 
and  county  licenses  issued  to  parties  disposing  of  liquor 
in  less  quantities  than  one  quart. 

The  writ  prayed  for  should  be  denied. 

It  is  so  ordered. 

Per  Curiam: 

Petition  for  rehearing  denied. 


[No.  1666] 

ROBINSON  MINING  COMPANY,  Respondent,  v. 
RICHARD  A.  RIEPE,  HENRY  M.  FULMER  and 
ROY  T.  IVES,  Doing  Business  Under  the  Firm 
Name  and  Style  of  FULMER  &  IVES,  and 
E.  W.  HULSE.  Defendants;  BERTHA  IVES, 
Appellant. 

(131Pac.304] 
1.  Tnovtx  ABD  CosvEBSioN — Transfebbinq  Stock — Refusal— Lia- 
Bir.iTV. 

Where  n  corporation's  refusal  to  Issue  new  stock  certificates 
In  smaller  denomlaatlons  for  old  certificates  preeeDted  by  a 
sharebolder  tor  that  purpose  is  bas^  upon  its  wrongful  asser- 
tion of  ownership  of  the  stock,  the  corporation  Is  llahle  to  the 
shareholder  for  conrerslon  of  the  stock. 

Appeal  from  Fourth  Judicial  District  Court,  White 
Pine  County;  George  S.  Brown,  Judge. 

Action  by  the  Robinson  Mining  Company  against 
Richard  A.  Riepe  and  others.  From  judgment  against 
defendant  Bertha  Ives  on  her  counterclaim,  she  appeals. 
RererMd  and  remanded. 
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McElroy  &  Billings  and  Chandler  &  Quairfe,  for 
Appellant: 

Respondent  converted  appellant's  stock,  because  it 
asserted  right  and  title  to  it  in  defiance  of  her  right,  and 
because  it  refused  to  cut  it  up  into  smaller  denominations 
when  such  refusal  clearly  interfered  with  ber  right  to 
dispose  of  the  same, 

A  conversion  is  "any  distinct  act  of  dominion  wrong- 
fully exerted  over  one's  property  in  denial  of  his  right 
or  inconsistent  with  it.  *  *  *  The  action  of  trover 
being  founded  on  a  conjoint  right  of  property  and  pos- 
session, any  act  of  the  defendant  which  negatives  or  is 
inconsistent  with  such  right  amounts  in  law  to  a  conver- 
sion. It  is  not  necessary  to  a  conversion  that  there 
should  be  a  manual  taking  of  the  thing  in  question  by 
the  defendant;  it  is  not  necessary  that  it  should  be  shown 
that  he  has  applied  it  to  his  own  use.  Does  he  exercise  a 
dominion  over  it  in  exclusion  or  in  defiance  of  the  plain- 
tiff's right?  If  he  does,  that  is  in  law  conversion,  be  it 
for  his  own  or  another  person's  use."  (Cooley  on  Torts, 
3d  ed.  vol.  2,  p.  859;  Webb's  Pollock  on  Torts,  2d  ed.  p. 
435;  HoUivs  v.  Fowler,  L.  R.  7  H.  L.  766;  University  v. 
State  National  Bank,  3  S.  E.  359;  Coleman  v.  O'Neill,  1 
N.  W.  848;  Richardson  v.  Longmont  S.  &  D.  Co.,  76  Pac 
546;  Williams  v.  Smith,  25  Atl.  1122;  Merrick  v.  Hum- 
phrey H.  Co.,  103  N.  W.  685;  Bristol  v.  BuH,  7  Johns. 
254;  GilleU  v.  Roberts,  57  N.  Y.  28;  Cinnah  v.  HaXe,  23 
Wend.  462.) 

A  certificate  of  stock  is  the  evidence  and  written  repre- 
sentation of  a  shareholder's  title  and  right  to  a  share  in 
the  net  proceeds  of  all  the  property  of  the  corporation. 
(GiWxma  V.  Mahon.  136  U.  S.  549. 34  L.  Ed.  525;  Barstow  v. 
Savage  M.  Co.,  64  Cal.  388, 1  Pac.  349;  Craig  v.  Hesperia 
L.  &  W.  Co.,  45  Pac.  349;  Am.  P.  I.  S.  Co.  v.  State  B.  ofS.. 
59  N.  J.  L.  389,  29  Atl.  160;  HeUer  v.  National  Marine 
Bank,  89  Md.  602.  43  Atl.  800;  Merritt  v.  American  S.  B. 
Co.,  79  Fed.  228.) 

A  share  of  stock,  evidenced  by  the  certificate  of  stock, 
denotes  a  mere  right  to  a  thing  not  in  possession.    The 
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ownership  of  a  "share,"  when  evidenced  by  a  certificate, 
^ves  the  owner  a  beneficial  interest  which  enables  him 
to  participate  in  the  management  and  share  in  the  profits 
of  the  corporation.  To  be  possessed  of  a  share  is  to  be 
invested  with  the  rights  which  constitute  it  It  is  quite 
evident  that  this  cannot  be  accomplished  but  by  actual 
transfer  or  by  operation  of  law.  {Storrow  v.  Texas  C.  C. 
M.  &  A.,  87  Fed.  612,  615;  CUm  v.  Redman,  6  Idaho,  568, 
57  Paa  437, 439;  tV^stem  U,  T.  Co.  v.  Poe,  61  Fed.  449,  456. ) 

The  refusal  of  a  corporation,  without  right,  to  transfer 
stock  on  the  demand  of  the  stockholder  constitutes  a  con- 
version. {KimhaU  V.  Union  Water  Co.,  44  Cal.  173;  Payne 
V.  Elliott,  54  Cal,  339;  Fromm  v.  Mining  Company,  61  Cal. 
629;  Ralston  v.  Bank  of  California,  112  Cal.  213,  44  Pac. 
476,  477;  Craig  v.  Hesperia,  supra;  Continental  Co.  v. 
Bliley,  46  Pac.  633;  SckeU  v.  Alstmi  M.  Co.,  149  Fed.  439; 
Humphrey  v.  Minn.  Clay  Co.,  103  N.  W.  338;  Herrick  v. 
Humphrey  Hardware  Co.,  supra;  McAllister  v.  Kuhn,  96 
U.  S.  87,  24  L.  Ed.  615. ) 

A  demand  need  not  be  made  in  a  case  where  the 
circumstances  evidence  that  a  demand  would  be  useless 
and  of  no  avail ;  and  particularly  so  when  the  pleadings 
admit  the  exercise  of  dominion  over  the  property  and 
make  claim  of  title.  {Hand  v.  Soodeletti,  61  Pac.  373; 
Perkins  v.  Barnes,  3  Nev.  557;  Daggett  v.  Gray,  42  Pac. 
568;  Whitman  v.  TriOe,  4  Nev.  494;  Ward  v.  Carsm, 
13  Nev.  44;  Oakley  v.  Randolph,  39  Pac.  698;  Becker  v. 
Fergenbaum,  45  Pac.  836;  People  v.  Van  Ness,  21  Pac  554; 
Davis  v.  Wiivona,  52  Pac.  486;  Raper  v.  Harrison,  15  Pac. 
219;  Rosenau  v.  Syring,  35  Pac.  844. ) 

Appellant  could  have  more  readily  disposed  of  her 
shares  in  smaller  denominations.  The  request  for  the 
cutting  up  of  the  shares  into  smaller  denominations  was 
within  reason.  The  refusal  of  respondent  to  so  cut  up 
the  stock  clearly  impeded  and  interfered  with  the  oppor- 
tunity to  sell  the  stock.  Nothing  in  the  law  is  regarded 
as  a  greater  interference  with  a  property  right  than  an 
obstacle  to  its  alienation,  and  all  rules  of  limitation 
imposed  upon  the  right  to  freely  dispose  of  property 
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have,  from  time  immemorial,  been  frowned  upon,  as 
affainst  public  policy.  The  first  test  of  an  absolute  or 
fee-simple  estate  in  property  is  an  untrammeted  right 
to  alienate  or  dispose  of  it.  A  conditional  or  fee-tail 
estate  could  not  be  alienated.  (Schell  v.  iifg.  Co.,  149 
Fed.  439.) 

Samuel  W.  Belford,  for  Respondent: 

The  action  of  conversion  arises  when  the  corporation 
refuses  to  transfer  stock  upon  its  books  to  a  person 
entitled  to  such  transfer.  The  present  is  not  such  a  case. 
It  is  not  pretended  that  the  corporation  refused  to  trans- 
fer stock  to  a  proper  transferee.  The  only  dereliction 
charged  agunst  the  respondent  was  its  refusal  to  issue 
additional  certificates  of  stock  upon  demand  of  a  stock- 
holder who  alreiidy  possessed  this  evidence  of  his  title. 
Where  a  person  acquires  stock  in  a  corporation,  such 
person  is  entitled  to  receive  from  the  corporation  stock 
certificates  which  evidence  the  ownership  of  such  person 
of  a  definite  number  of  shares  of  stock.  If  the  corpora- 
tion refuse  to  furnish  such  certificates,  the  person  entitled 
to  them  has  a  remedy  in  conversion  or  for  damages 
resulting  from  such  refusal.  In  this  case,  respondent 
discharged  its  liability  to  the  stockholder  by  furnishing  a 
certificate  of  title  by  the  issuance  of  stock  certificates  to 
the  owner  of  the  shares  of  stock.  Appellant's  cltum  is 
for  additional  certificates  of  smaller  denomination. 

In  order  to  give  rise  to  a  cause  of  action  agwnst 
respondent  for  its  refusal  to  issue  additional  certificates 
of  stock,  it  was  necessary  for  appellant  to  prove  the  right 
to  them,  and  to  prove  actual  damage  by  reason  of  the 
failure  of  the  respondent  to  provide  such  certificates  of 
stock  as  appellant  demanded.  The  conditions  were  not 
complied  with,  and  consequently  the  judgment  of  the 
lower  court  should  be  affirmed. 

By  the  Court,  Coleman,  J. ; 

This  is  the  second  appeal  taken  in  this  case,  the  former 
appeal  having  been  taken  by  plaintiff:    Robiraon  Mining 
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Co.  V.  Riepe,  37  Nev.  27,  188  Pac.  910.  This  appeal  is 
taken  by  defendant  Bertha  Ives,  from  a  judgment  ren- 
dered against  her  on  her  counterclaim.  The  appeal  is 
upon  the  judgment  roll,  and  it  is  asserted  that  the  con- 
clusions of  law  as  made  by  the  trial  court  are  contrary  to 
the  facts  as  found.    The  court  found  as  follows: 

"That  on  the  2lBt  day  of  June,  1907,  said  defendant 
Bertha  Ives  was  the  owner  and  entitled  to  the  possession 
of  27,500  shares  of  the  capital  stock  of  the  said  plaintiff 
company,  the  value  of  which  was  then  the  sum  of  $11,000, 
and  not  the  sum  of  $82,500  as  alleged  in  said  counterclaim, 
and  was  in  possession  of  two  certificates  representing  said 
27,500  shares  of  s^d  capital  stock,  one  of  which  was 
for  25,000  shares  and  the  other  was  for  2,500  shares  of 
said  capital  stock,  being  the  same  shares  of  stock  specified 
in  paragraph  6  of  plaintiff's  complaint.  That  on  said  21st 
day  of  June,  1907,  said  defendant  Bertha  Ives  presented 
said  certificate  to  said  corporation  at  its  office  in  Ely, 
White  Pine  County,  Nevada,  and  demanded  that  said  cor- 
poration issue  to  her  new  certificates  in  smaller  denom- 
inations representing  a  less  number  of  shares  each  than  the 
said  original  certificates  in  lieu  of  said  original  certificates 
for  27,500  shares,  which  said  old  certificates  she  then  and 
there  tendered  to  said  corporation  for  cancelation  upon  the 
issuance  of  said  new  certificates.  That  said  corporation 
then  and  there  refused,  failed  and  declined  to  issue  such 
or  any  new  certificates  and  as  reason  for  and  part  of 
said  refusal,  failure,  and  declination  wrongfully  asserted 
title  in  itself  to  the  whole  of  said  stock,  and  denied  that 
eountercl^mant.  Bertha  Ives,  had  any  title  or  interest 
therein  whatsoever.  That  at  that  time  shares  of  stock  of 
the  plaintiff  company  represented  by  certificates  of  smaller 
denominations  were  much  more  readily  salable  in  the  Ely 
district  than  shares  represented  by  certificates  as  large  as 
those  so  held  by  the  defendant  Bertha  Ives  and  by  her 
so  presented  for  cancelation  as  aforesaid.  But  it  is  not 
true,  as  alleged  in  said  counterclaim,  that  said  plaintiff 
company  did  then  or  there,  by  reason  of  said  facts 
or    otherwise,    wrongfully,    unlawfully,    maliciously,  or 
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Otherwise,  or  at  all,  take  or  convert  the  said  27,500  or 
any  shares  of  stock  to  its  own  or  any  use,  or  to  the 
damage  of  said  defendant  Bertha  Ives,  or  any  one  else, 
in  the  sum  of  $82,500  or  any  other  sum." 

It  is  the  contention  of  appellant  that  the  facts  found 
by  the  court  show  a  conversion  by  the  respondent  of 
the  stock  owned  by  appellant.  Counsel  for  respondent 
concedes  in  his  brief  that: 

"The  action  of  conversion  arises  when  the  corporation 
refuses  to  transfer  stock  upon  its  books  to  a  person 
entitled  to  such  transfer." 

The  authorities  sustain  this  rule:  Kimball  v.  Union 
Water  Co..  44  Cal.  173,  13  Am.  Rep.  157;  Ralston  v.  Bank 
qf  California.  112  Cal.  213,  44  Pac.  476;  Humphreys  v. 
Minn.  Clay  Co..  94  Minn.  469,  103  N.W.  338;  Herrick  v. 
Humphrey  H.  Co. ,  73  Neb.  809.  103  N.  W.  685, 119  Am.  St 
Rep.  917, 11  Ann.  Cas.  201.  But  it  is  contended  that  this 
case  does  not  fall  within  this  rule,  since  appellant  merely 
sought  to  have  her  stock  certificates  canceled  and  new 
certificates,  of  smaller  denominations  aggregating  27,500 
shares,  issued  to  her  in  lieu  thereof.  The  only  case  that 
we  know  of  in  which  an  allusion  is  made  to  the  right  to 
cut  up  a  stock  certificate  is  that  of  ScheU  v.  Alston  Mfg. 
Co.{C.  C.)  149  Fed.  439.  To  our  mind,  the  case  at  bar 
does  not  turn  upon  the  right  of  appellant  to  have  her 
stock  certificate  cut  up,  but  upon  the  reason  given  by 
respondent  for  not  doing  so.  When  appellant  presented 
her  certificate  and  asked  that  new  certificates  be  issued 
therefor,  the  refusal  to  do  so  was  not  baaed  upon  the 
ground  that  a  stockholder  of  the  company  could  not,  as  a 
legal  right,  demand  that  his  stock  certificate  be  cut  up, 
but  upon  the  ground  that  the  respondent  company  owned 
the  stock  in  question. 

Hence  it  Seems  to  us  that  the  question  of  the  legal 
right  of  appellant  to  demand  that  her  two  certificates  for 
27,500  shares  of  stock  be  canceled,  and  several  certifi- 
cates for  a  small  number  of  shares,  but  all  aggregating 
the  27,500  shares  owned  by  her,  is  out  of  the  case.     We 
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think  the  logic  of  the  rule  laid  down  by  Cook  with 
reference  to  a  refusal  of  a  company  to  transfer  stock 
is  applicable  to  this  situation.     He  says: 

"  When  the  corporation  refuses  to  allow  a  registry  for 
reasons  other  than  those  connected  with  the  mere  for- 
malities of  registry,  or  for  reasons  not  given  to  the  appli- 
cant, it  waives  the  right  to  insist  on  them,  and  cannot 
afterwards  claim  that  the  appellant  did  not  conform  to 
such  technicalities."  (Cook,  Stock  and  Stockholders,  sec. 
383;  Richardson  v.  Longmont  S.  &  D.  Co.,  19  Colo.  App. 
483,  76Pac.  546.) 

In  the  case  at  bar  the  respondent  refused  to  cut  up 
the  appellant's  stock  certificates  for  reasons  other  than 
those  connected  with  the  mere  formality  of  cutting 
them  up. 

If  applicant,  after  the  refusal  of  the  respondent  to  cut 
up  the  certificates,  had  obtained  purchasers  for  the  stock 
on  condition  that  she  would  have  it  transferred  to  them, 
and  the  company  had  then  refused  to  make  the  transfer 
for  the  reason  that  it  asserted  ownership,  it  is  conceded 
by  counsel  for  respondent  that  it  would  have  been  guilty 
of  a  conversion  of  the  stock. 

We  believe  that  it  is  a  well-recognized  rule  that  the 
law  does  not  require  the  doing  of  a  vain  thing.  Appel- 
lant knew  that  respondent  claimed  to  own  the  stock,  and 
for  that  reason  would  not  transfer  it.  Why,  then,  should 
she  be  compelled  to  do  the  vain  thing  of  obtaining  pur- 
chasers for  the  stock,  knowing  that  she  could  not  deliver 
it  because  respondent  claimed  to  own  it?  In  fact,  how 
could  appellant,  in  good  faith,  make  a  sale  of  the  stock 
while  respondent  was  asserting  ownership  of  it?  Sup- 
pose she  had  offered  it  for  sale,  and  the  person  to  whom 
she  had  offered  it  had  said: 

"The  company  claims  to  own  this  stock.  You  have  no 
title  to  it,  and  no  right  to  sell  it.  At  best,  if  I  buy  it, 
I  buy  a  lawsuit;  therefore  I  will  have  nothing  to  do 
with  it," 

Was  it  necessary  that  respondent  go  to  useless  trouble 
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to  find  a  purchaser,  when  ehe  knew  that  it  would  avail 
nothing? 

Now,  it  aeems  to  us  that  the  question  for  us  to  deter- 
mine is  this:  Did  respondent  violate  any  ri^ht  of  appellant? 
To  our  mind,  it  clearly  did.  Respondent  not  only  declined 
to  cut  up  the  stock  certificates  for  the  reason  that  it 
cliumed  to  own  the  stock,  but  its  defense  in  the  trial  court 
to  appellant's  counterclaim  was  based  upon  the  ground  - 
that  it  was  the  owner  of  the  stock.  Lord  Blackburn,  in 
HoUins  V.  Fowler,  decided  by  the  House  of  Lords  (Law 
Journal  Reports  1875,  vol.  44  [N.  S.]  p.  169),  in  determin- 
ing whether  certain  acts  constituted  a  conversion,  said: 

"I  own  that  it  is  not  always  easy  to  say  what  does  and 
what  does  not  amount  to  a  conversion.  *  *  *  It  is 
generally  laid  down  that  any  act  which  is  an  interference 
with  the  dominion  and  right  of  property  of  the  plaintiff 
is  a  conversion,  but  this  requires  some  qualification. 
From  the  nature  of  the  action,  as  explained  by  Lord 
Mansfield,  it  follows  that  it  must  be  an  interference  with 
the  property  which  would  not,  as  against  the  true  owner, 
be  justified,  or  at  least  excused,  in  one  who  came  lawfully 
into  possession  of  the  goods.  And  in  considering  whether 
the  act  is  excused  against  the  true  owner  it  often  becomes 
important  to  know  whether  the  person  doing  what  is 
charged  as  a  conversion  had  notice  of  the  plaintiff's  title. 

"There  are  some  acts  which  from  their  nature  are 
necessarily  a  conversion,  whether  there  was  notice  of  the 
plaintiff's  title  or  not.  There  are  others  which,  if  done 
in  a  fioTia/ideignoranceof  the  plaintiff's  title,  are  excused, 
liiough,  if  done  in  disregard  of  a  title  of  which  there  was 
notice,  they  would  be  a  conversion.  And  this,  I  think,  m 
borne  out  by  the  decided  cases.  Thus  a  demand  and 
refusal  is  always  evidence  of  a  conversion.  If  the  refusal 
is  in  disregard  of  the  plaintiff's  title,  and  for  the  purpose 
of  claiming  the  goods  either  for  the  defendant  or  a  third 
person,  it  is  a  conversion." 

See,  also.  Pollock  on  Torts  (8th  ed.)  pp.  357,  358. 

It  appears  to  us  that  the  rule  laid  down  by  Lord 
Blackburn  is  of  peculiar  and  striking  application  to  the 
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case  at  bar.  The  trial  court  found  that  the  respondent 
refused  to  comply  with  appellant's  request,  for  the  reason 
that  it  claimed  to  own  the  stock.  The  court  also  found 
that  respondent's  claim  of  ownership  was  without  legal 
riKht,  Appellant  was  helpless.  An  attempt  by  her  to 
sell  the  stock  in  small  quantities,  or  at  all,  would  have 
been  in  vain.  Her  dominion  over  the  stock  was  absolutely 
terminated  by  the  assertion  of  ownership  by  the  company 
and  a  denial,  of  the  ownership  of  appellant. 

Another  highly  respected  court  uses  the  following 
language: 

"In  McCombiev.  Davis,  6  East,  540,  Lord  EUenborough 
said:  'According  to  Lord  Holt,  in  Baldwin  v.  CoU,  6  Mod. 
212,  the  very  assuming  to  one's  self  the  property  and  right 
of  disposing  of  another  man's  goods  is  a  conversion;  and 
certainly  a  man  is  guilty  of  a  conversion  who  takes 
my  property  by  assignment  from  another,  who  has  no 
authority  to  dispose  of  it'"  {Gilmore  v.  Newton,  6  Allen 
Mass.  171,  85  Am.  Dec  749.) 

Again  we  quote: 

"  In  Glaze  v.  McMiUvm,  7  Port.  (Ala.  )279, 281.  Golth  waite, 
J.,  said:  '  It  is  believed  that  all  conversions  may  be  divided 
into  four  distinct  classes:  (1)  By  a  wrongful  taking;  (2) 
by  an  alleged  assumption  of  ownership;  (3)  by  an  illegal 
user  or  misuser;  and  (4)  by  a  wrongful  detention.  In  the 
three  first  named  classes,  there  is  no  necessity  for  a 
demand  and  refusal,  as  the  evidence  arising  from  the 
acts  of  the  defendant,  is  sufficient  to  prove  the  con- 
version.'" (Strauss V.Schwab,  104 Ma.672,  16  South. 692.) 

"It  is  enough  that  the  rightful  owner  has  been  deprived 
of  his  property  by  some  unauthorized  act  of  another 
assuming  dominion  or  control  over  it.  No  manual  taking, 
on  the  defendant's  part,  is  necessary."  {Pea^et  al.  v. 
Smi(Ae(a/.,61N.  Y.  481.) 

It  will  be  seen  from  the  last  three  quotations  that  those 
courts  go  even  further  than  did  Lord  Blackburn,  and  hold 
that  no  action  is  necessary  on  the  part  of  the  owner  to 
make  liable  one  who  wrongfully  assumes  to  own  property, 
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and  in  pursuance  of  such  claim  exercises  exclusive 
domination  over  it,  as  in  the  case  at  bar.  Such  a  state- 
ment of  the  law  may  seem  exaggerated  in  a  case  where 
a  horse,  cow,  or  other  personal  property  which  is  capable 
of  being  recovered  in  an  action  of  replevin  is  involved; 
but  in  a  case  where  the  property  is  intangible,  as  in  this 
case,  and  where  a  mandamua  will  not  lie  to  compel  the 
transfer  of  stock  (State  v.  Jumho  Ex.  M.  Co.,  30  Nev. 
198,  94  Pac.  74,  133  Am.  St  Rep.  715,  16  Ann.  Cas.  896; 
Turley  v.  Thomas.  31  Nev.  181,  101  Pac.  568, 135  Am.  St. 
Rep.  667),  the  full  force  of  the  rule  thus  announced  can 
be  fully  appreciated.  Since  replevin  is  not  available,  and 
since  our  courts  hold  that  mandamus  will  not  lie  to  com- 
pel a  transfer  of  stock,  what  recourse  would  appellant 
have,  if  not  to  an  action  for  conversion?  None  that  we 
know  of.  It  seems  to  us  that  in  the  very  nature  of 
things  appellant,  and  others  similarly  situated,  are  at  the 
mercy  of  corporations  unless  conduct  such  as  respondent 
was  guilty  of  is  held  to  be  a  conversion. 

We  are  of  the  opinion  that  the  judgment  of  the  trial 
court  should  be  reversed,  and  that  judgment  should  be 
entered  in  favor  of  appellant  and  against  respondent  in 
the  sura  of  $11,000,  the  amount  found  by  the  court  to 
have  been  the  value  of  the  stock  at  the  time  of  the  con- 
version, together  with  interest  thereon  at  7  per  cent 
per  annum  from  June  21, 1907,  the  date  of  the  conversion, 
and  for  costs  in  both  courts. 

It  is  so  ordered. 
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[No.  2261] 

STATE  OF  NEVADA,  Ex  Rel.  A.  L.  HAIGHT,  Peti- 
tioner, V.  A.  E.  WILSON,  AS  County  Clerk  of 
Churchill  County,  State  of  Nevada,  HATTIE  E. 
FERGUSON.  AND  DEMOCRATIC  COUNTY  CEN- 
TRAL COMMITTEE  OF  CHURCHILL  COUNTY, 
STATE  OF  NEVADA.  Respondents. 

[IClPacSOOJ 

I.    ELECTIONB MaNDAMUH — XOMINATIONS VACANCIES. 

stats.  1015,  c,  285,  Bee.  44,  tbe  general  election  law,  provides 
tbat.  sbould  a  vacancy  occur  in  the  nominees  for  any  olftce.  It 
may  be  filled  before  ele<'tion  day  by  the  committee  to  which 
Huch  power  has  been  delegated,  and  State.  1915,  c.  28ii,  regulat- 
ing nominations  for  public  ofllce  by  primaries,  conventions,  peti- 
tions, etc.,  by  Hectlon  20  provides  that  vacancies  In  nominations 
occurring  after  anj-  party  convention  shall  be  fllled  by  the  party 
committee,  etc.  The  Democratic  county  convention  nomlnnted 
a  candidate  for  clerk  and  treasurer,  and  on  hie  declination  took 
no  further  action  and  left  the  place  lilank  in  the  certificate  of 
nomination,  and  adjourned  without  delegating  any  authority 
to  Its  committee,  but  the  executive  board  of  the  committee 
filed  a  certificate  of  nomination.  Beld,  tbat  the  filing  of  such 
certificate  was  unauthorized,  and  that  mandamus  would  Issue 
to  compel  the  couuty  clerk  to  exclude  from  the  ballots  at  a 
coming  general  election  tbe  name  of  the  candidate  contained 
In  such  certificate. 

Proceeding  in  mandamus  by  the  State  of  Nevada,  on 
the  relation  of  A.  L.  Haight.  against  A.  E.  Wilson,  as 
County  Clerk  of  Churchill  County.  State  of  Nevada,  and 
others.    Writ  issned. 

A.  L.  Haight,  for  Petitioner. 

Geo.  B.  Thaicker.  Attorney-General,  and  E.  T.  Patrick, 
Deputy  Attorney-General,  for  Respondents. 

By  the  Court,  McGarran,  J. : 

This  is  an  original  proceeding  in  mandam/m,  instituted 
by  petitioner  to  compel  the  respondent,  as  county  clerk 
of  Churchill  County,  to  exclude  from  all  ballots  to  be  used 
at  the  coming  general  election  in  that  county  the  name  of 
Hattie  E.  Ferguson  as  candidate  for  the  ofRce  of  county 
clerk  and  treasurer. 
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Petitioner  predicated  hjs  right  to  the  issuance  of  the 
writ  upon  the  action  of  the  Democratic  county  conven- 
tion, inasmuch  as  that  convention,  according  to  the  alle- 
gations of  the  petition,  did  not,  during  its  session  or  prior 
to  its  adjournment,  or  at  any  time  or  at  all,  nominate  any 
person  as  the  candidate  of  the  Democratic  party  for  the 
office  of  county  clerk  and  treasurer  of  Churchill  County. 
The  petition  contains  the  following  allegation: 

"That  on  October  26.  1916,  at  said  city  of  Fallon,  one 
Pulton  H.  Sears  presented  to  the  above-named  A,  E. 
Wilson,  as  county  clerk  as  aforesaid,  a  purported  certifi- 
cate of  nomination,  in  words  and  figures  as  follows,  to 
wit; 

'"Certificate  of  Nomination, 

'"At  a  meeting  of  the  executive  board  of  the  Demo- 
cratic county  central  committee  of  Churchill  County, 
Nevada,  held  in  the  city  of  Fallon,  in  said  county  and 
state,  on  Saturday,  the  21st  day  of  October,  A.  D.  1916, 
at  the  hour  of  1:30  p.  m.,  due  notice  having  been  given  to 
all  committeemen  of  such  meeting,  among  other  things, 
the  following  resolution  was  unanimously  carried,  a 
quorum  being  present: 

'"Be  it  resolved:  The  Democratic  county  central  com- 
mittee of  Churchill  County,  Nevada,  has  designated  its 
executive  board,  by  proper  resolution,  to  act  in  its  stead 
during  the  interim  of  any  regular  meeting;  and 

" '  Whereas,  it  now  appears  that  there  exists  a  vacancy 
in  the  Democratic  nominations  for  the  office  of  county 
clerk  and  treasurer  of  said  Churchill  County;  and 

"'Whereas,  this  committee  feels  that  it  is  to  the  best 
interests  of  the  Democratic  party  of  this  county  that  this 
said  vacant  nomination  be  filled: 

"'Be  it  resolved:  That  the  said  executive  board  now 
proceed  to  fill  said  vacant  nomination. 

'"Thereupon  the  chair  called  fornominationstofill  said 
vacancy,  and  Hattie  E.  Ferguson  was  duly  nominated  and 
seconded,  and,  there  being  no  further  nominations,  the 
chair  declared  said  nominations  closed. 

"'Thereupon    Hattie    E.  Ferguson    was    unanimously 
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nominated  for  the  office  of  county  clerk  and  treasurer 
for  said  Churchill  County,  Nevada,  and  declared  the 
official  Democratic  nominee  thereof. 

'"E.  L.  Bingham,  Chairman, 
"'Fulton  H.  Sears,  Secretary.'" 

This  certificate  of  nomination,  so  called,  is  duly  verified 
by  its  chairman  and  secretaiy.  It  is  alleged  in  the  peti- 
tion that  upon  this  certificate  of  nomination,  so  termed, 
the  respondent,  as  county  clerk,  unless  prevented  from 
so  doing  by  an  order  of  this  court,  will  print  upon  the 
official  election  ballot  the  name  of  Hattie  E.  Ferguson  as 
a  candidate  for  the  office  of  county  clerk. 

Attached  to  the  petition  as  an  exhibit  we  find  what 
purports  to  be  the  minutes  of  the  Democratic  county 
convention,  in  which  said  minutes  there  appears,  among 
other  things,  the  following  as  a  second  transaction  in  the 
order  of  business: 

"Second.  Clerk  and  Treasurer.  Mr.  G.  W.  Goebel 
nominated  and  seconded.  Mr.  G.  W.  Goebel  declined. 
Nomination  left  open." 

At  the  conclusion  of  the  minutes,  we  find  the  following 
item: 

"A  motion  was  made  empowering  the  county  central 
committee  to  fill  any  vacancies  on  the  ticket;  but,  as  this 
is  already  authorized  by  law,  the  motion  was  withdrawn. " 

Prom  the  record  as  it  is  before  us,  it  would  appear  that 
the  Democratic  county  convention  had  nominated  a  can- 
didate for  the  office  of  clerk  and  treasurer.  That  nominee 
having  declined  to  accept  such  nomination,  no  further 
action  appears  to  have  been  taken  by  the  convention 
relative  to  this  office;  and  in  the  certificate  of  nomination 
filed  with  the  county  clerk  the  place  was  left  without  a 
nominee.  The  minutes  of  the  convention  declare  that 
the  body  adjourned  without  conferring  authority  upon 
its  committee  or  upon  any  committee  or  board  or  consti- 
tuted body  to  do  anything  in  behalf  of,  or  in  the  name  of, 
or  by  the  authority  of  the  convention. 

The  general  law  of  this  state  applicable  to  elections 
(Stats.  1915,  p.  479)  makes  special  provision  for  the  filling 


t,L.ooglc 


State  v.  Wilson 


OpiDian  ot  the  Court — HeCurmn,  J. 


of  vacancies  where  such  vacancies  occur  from  any  cause 
in  the  list  of  nominees  for  any  office.  The  statute  is  as 
follows: 

"Should  a  vacancy  occur,  from  any  cause,  in  the  list  of 
nominees  for  any  office,  such  vacancy  may  be  filled  any 
time  before  the  day  of  election  by  the  committee  to 
which  has  been  delegated  power  to  fill  such  vacancies. 

The  statute  regulating  nominations  for  public  office,  and 
which  is  to  a  certain  extent  called  in  question  here,  is 
found  in  Stats,  1915,  p,  453,  and  is  entitled: 

"An  act  regulating  .the  nomination  of  candidates  by 
political  parties,  providing  for  the  holding  of  primaries 
and  conventions,  and  regulating  the  manner  of  nominating 
candidates  by  petition." 

Section  26  of  the  act  (Stats.  1915,  p.  460)  provides: 

"Vacancies  in  nominations  occurring  for  any  cause 
after  the  holding  of  any  party  convention  shall  be  filled 
by  the  party  committee  of  the  county,  or  state,  as  the 
ease  may  be." 

It  is  clear  from  the  record  as  it  is  before  us,  and 
especially  from  the  minutes  of  the  proceedings  of  the 
Democratic  county  convention  of  Churchill  County — in 
fact,  it  is  admitted  by  counsel  for  respondents— that 
power  to  fill  vacancies  existing  in  or  that  might  for  any 
cause  occur  in  the  list  of  Democratic  nominees  for  county 
offices  was  not  delegated  by  the  Democratic  county  con- 
vention of  Churchill  County  to  its  county  committee  nor 
to  any  other  committee  or  board. 

The  act  of  filing  the  certificate  of  nomination  in 
question  here  was,  as  we  view  the  record,  one  for  which 
the  convention  itself  had  extended  no  authorization.  The 
convention  during  its  session  had  attempted  to  nominate 
a  candidate  for  the  office  of  clerk  and  treasurer.  The 
party  receiving  the  nomination  had  declined.  No  further 
action  was  taken  by  the  convention,  and  no  authority  was 
extended  by  the  convention  to  its  county  committee, 
much  less  to  any  other  body,  committee,  or  board,  to  make 
any  other  nomination,  or  to  fill  the  vacancy  which  the 
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convention  had  itself  created  by  failing  to  nominate  a 
candidate  for  the  office. 

The  writ,  as  prayed  for,  was  by  order  of  the  court,  at  , 
the  conclusion  of  the  argrument,  issued. 


[No.  2233] 

CLAUS  P.  JENSEN.  Petitioner,  v.  THE  DISTRICT 
COURT  OF  THE  SEVENTH  JUDICIAL  DIS- 
TRICT OF  THE  STATE  OF  NEVADA,  IN  AND 
FOR  THE  COUNTY  OF  ESMERALDA.  AND  HON. 
J.  EMMETT  WALSH,  Judge  op  said  Court. 

[ISlPac.  102) 
1.  Cbiui:9ai.  I^w — CoNVKTioN—XoricB  OF  Appeal — Sufficiekcv — 
Statute. 

Rev.  I^WH.  7513,  provides  tliat,  on  appeal  from  a  iMnvU-timi 
liefore  a  JuBtiPc,  oppellnnt  Bhall  file  with  the  justice  and  serve 
upon  the  district  attorner  n  notice.  Betting  fortb  the  character 
of  the  Judgment  and  hln  Inteatlou  to  appeal  therefrom.  .V 
notice  of  appeal  was  addreBi<e<l  to  the  dlatrlct  attomer  and  to 
an  acting  JuBtlce  of  the  iieace.  stating  that  defendant  intended 
to  appeal,  and  did  therel>y  appeal,  from  a  conviction  In  the  Jus- 
tice court  of  receivinR  and  buying  personal  proiwrty  from  an 
Intoxicated  person,  and  from  the  JndKmeut  and  sentence  of  the 
Justice  court  Imposing  a  Sne.  and  In  the  alternative  an  imprison- 
ment, upon  questions  of  both  \n\v  and  fact.  Held,  that  the 
notice  of  appeal  was  suttlcient. 

Original  proceeding  in  mandamua  by  Claus  P. 
Jensen  against  the  District  Court  of  the  Seventh  Judicial 
District  of  the  State  of  Nevada,  in  and  for  the  County 
of  Esmeralda,  and  Hon.  J.  Emmett  Walsh,  Judge  of  said 
court.    Writ  issued. 

AdaTttg  F.  Brown,  for  Petitioner: 

Mandamus  will  issue  to  compel  a  judge  to  act  with 
relation  to  proceedings  had  before  his  predecessor,  but 
not  to  proceed  in  a  particular  way.  A  court  may  be  com- 
pelled to  correct  an  error  as  to  its  jurisdiction,  although 
composed  of  different  members  than  at  the  time  the 
error  was  committed.  (26  Cyc.  198, 199.)  Mandamus  lies 
in  criminal  as  well  as  in  civil  proceedings,  where  there  is 
a  clear  legal  right  to  be  enforced,  as  well  as  a  clear  duty. 
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and  where  there  is  no  other  remedy.  (26  Cyc,  218;  33 
Cent  Dig.  122.)  Every  material  fact  that  should  be  set 
forth  in  the  petition  was  plainly  and  fully  set  forth.  If 
a  priyna  facie  case  is  shown,  the  pleading  is  sufficient 
(26  Cyc.  432,  433;  Rev.  Laws,  c.  73.) 

The  notice  of  appeal  was  sufficient.  (Rev.  Laws,  7613. ) 
The  method  of  takinf?  appeals  and  the  questions  to  be 
considered  thereunder  by  the  appellate  court  are  matters 
of  purely  statutory  regulation.  (Burbank  v.  Rivers,  20 
Nev.  81 . )  Notices  of  appeal  are  to  be  liberally  construed, 
and  they  will  be  held  sufficient  if,  by  fair  construction  or 
reasonable  intendment,  the  court  can  say  that  the  appeal 
is  taken  from  a  judgment  or  an  order  in  a  particular  case. 
{Bliss  V.  Grayson,  24  Nev.  422.)  All  the  statutory  require- 
ments of  an  appeal  from  a  justice  court  to  the  district 
court  in  a  criminal  case  were  complied  with,  and  the 
additional  requirement  that  notices  of  appeal  from  the 
district  court  to  the  supreme  court  must  state  that 
the  party  appealing  does  so  appeal.  {Simps<mv.  Ogg,  18 
Nev.  29;  State  v.  Preston.  30  Nev.  303. ) 

M.  A.  Diskin,  District  Attorney,  for  Respondent: 
The  notice  of  appeal  was  not  sufficient.  It  was  fatally 
defective  for  uncertainty,  not  sufficiently  describing  or 
identifying  the  judgment  or  judgments  from  which  it 
was  intended  to  appeal.  The  judgment  or  order  appealed 
from  should  be  sufficiently  described  in  the  notice  of 
appeal  so  as  to  leave  no  doubt  as  to  its  identity.  If  it 
fails  to  do  so,  it  is  fatally  defective.  {State  v.  Preston, 
30  Nev.  301;  2  Cyc.  866;  Oliver  v.  Harvey,  5  Ore.  361; 
Ckipman  v.  Branson,  3  Ore,  320;  Beck  v.  Thompson,  22 
Nev.  368;  Crawford  v.  Wist,  39  Pac.  218.) 

By  the  Court,  NORCROSS,  C.  J. ; 

This  is  an  original  proceeding  in  mandamus.  Upon  a 
trial  before  the  justice  of  the  peace  of  Goldfield  township, 
petitioner,  on  the  11th  day  of  March,  was  convicted 
upon  a  misdemeanor  charge,  and  ordered  to  appeu*  for 


it,  Google 


Jensen  v.  District  Court 


UpInEon  of  the  Conrt — NorcrosB,  C.  J. 


sentence  on  the  13th  day  of  March  foUowinf?.  On  the  day 
appointed,  sentence  was  imposed  to  the  effect  that  peti- 
tioner be  fined  in  the  sum  of  $100,  and  that  he  pay  the 
costs  accrued.  On  the  15th  day  of  March  following, 
petitioner  filed  and  served  a  notice  of  appeal  in  words 
and  figures  following: 

"In  the  Justice's  Court  of  Goldfleid  Township,  in  the 
county  of  Esmeralda  and  State  of  Nevada.  State  of 
Nevada.  Plwntiff,  v.  Claus  P.  Jensen,  Defendant.  Notice 
of  Appeal.  To  the  State  of  Nevada,  Plaintiff  Above 
Named,  and  to  Its  Attorney,  M.  A.  Diskin,  District  Attor- 
ney of  Said  Esmeralda  County,  and  to  Alfred  French, 
Acting  Justice  of  the  Peace  of  Goldiield  Township  Afore- 
said, in  the  County  of  Esmeralda  and  State  of  Nevada: 
You  and  each  of  you  will  please  take  notice  that  Claus  P. 
Jensen,  the  defendant  in  the  above-entitled  action,  intends 
to  appeal,  and  that  he  does  hereby  appeal,  to  the  district 
court  of  the  Seventh  judicial  district  of  the  State  of 
Nevada,  in  and  for  the  county  of  Esmeralda,  from  the 
judgment  of  said  justice's  court  made  on  the  eleventh 
day  of  March  A.  D.  1916,  finding  this  defendant  guilty  of 
the  offense  of  receiving  and  buying  certain  personal 
property  from  persons  who  were  in  an  intoxicated  condi- 
tion, and  from  the  judgment  and  sentence  of  said  court 
passed  upon  this  defendant  on  the  thirteenth  day  of 
March,  A.  D.  1916,  under  which  it  was  ordered,  adjudged, 
and  decreed  by  the  court  that  for  said  offense  the  defen- 
dant be  fined  in  the  sum  of  one  hundred  dollars  and  all 
costs,  and  if  any  part  of  said  fine  and  costs  be  not  forth- 
with paid,  then  he  be  imprisoned  in  the  county  jail  of 
Esmeralda  County,  State  of  Nevada,  one  day  for  each 
two  ($2.00)  dollars  of  the  fine  not  paid. 

"This  appeal  is  taken  on  questions  of  both  law  and 
fact 

"Dated  at  Goldfield,  Nevada,  this  fifteenth  day  of 
March,  A.  D.  1916. 

"Adams  F.  Brown,  Attorney  for  Defendant." 

Upon  motion  of  the  district  attorney,  the  appeal  was 
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dismissed  for  want  of  jurisdiction  to  entertain  the  appeal. 
This  proceeding  is  to  compel  the  respondent  court  to  rein- 
state the  appeal  and  try  the  case.  It  was  the  contention 
of  counsel  for  respondent  in  the  court  below,  and  now  in 
this  court,  that  the  appeal  was  not  duly  perfected  because 
of  alleged  defects  in  the  notice  and  undertaking.  As  the 
sufficiency  of  the  undertaking  only  goes  to  the  question 
of  the  right  of  the  petitioner  to  be  released  from  custody 
or  to  a  stay  of  proceedings  under  the  judgment  pending 
the  appeal  (Rev.  Laws,  7513),  we  are  of  the  opinion  that 
it  is  unnecessary  to  refer  to  that  document  The  juris- 
diction of  the  district  court  to  entertain  the  appeal  is 
governed  by  the  filing  and  service  of  the  notice  of  appeal. 
By  Rev.  Laws,  7516,  it  is  provided  that: 

"An  appeal  duly  perfected  •  •  *  may  be  dismissed 
on  either  of  the  following  grounds: 

"  1.  For  failure  to  take  the  same  in  time. 

"2.  For  failure  to  appear  in  the  district  court  when 
required." 

The  dismissal  was  not  based  on  either  of  these  grounds, 
but  presumably  upon  the  ground  that  the  appeal  was  not 
duly  perfected.  Assuming  that  this  is  a  proper  matter 
of  inquiry,  we  turn  to  the  provision  of  the  statute  ( section 
7613,  supra),  which  reads: 

"The  party  intending  to  appeal  must  file  with  the 
justice,  and  serve  upon  the  district  attorney  a  notice 
entitled  in  the  action,  setting  forth  the  character  of  the 
judgment,  and  the  intention  of  the  party  to  appeal  there- 
from to  the  district  court." 

The  notice  of  appeal  in  question  is  entitled  in  the 
action;  sets  forth  the  character  of  the  judgment  and 
the  intention  to  appeal  therefrom  to  the  district  court; 
was  filed  with  the  justice  and  served  on  the  district 
attorney.  This  is  all  that  is  required.  Counsel  for 
respondent  indulges  in  the  supertechnical  contention  that 
the  notice  refers  to  two  judgments,  and  does  not  describe 
any  offense  known  to  the  law.  The  fact  that  the  offense 
is  not  described  in  the  notice  with  the  fullness  requisite 
in  a  criminal  complaint  is  immaterial.    The  purpose  of 
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the  notice  is  merely  to  acquaint  the  justice,  the  district 
attorney,  and  the  district  court  that  an  appeal  is  taken. 

"The  justice  must,  within  ten  days  after  the  notice  of 
appeal  is  filed,  transmit  to  the  clerk  of  the  district  court 
all  papers  relating  to  the  case  and  a  certified  copy  of  his 
docket"  (Rev,  Laws,  7514.) 

If  the  notice  is  not  as  lucid  as  it  might  be,  a  reference 
to  the  complaint  and  to  the  justice's  docket  is  all  that 
is  necessary  to  make  the  whole  matter  clear. 

The  writ  will  issue  as  prayed  for. 


[So.  2197] 


In  the  Matter  of  the  Application  fob  the  Disbar- 
ment OF  GORDON  W.  BAILEY  as  an  Attorney 
AT  Law. 

(litlPac.512] 

1.  Attobnet  and  Client— Disbarment   Pbweedings— Evidehck — 

svfpiciescy. 

In  a  proceedlug  for  disbarment  of  an  attoniey,  evlden<.-e, 
coDBlstlng  in  part  of  an  affidavit,  held  to  support  a  charge  that 
respondent  by  falsely  and  wilfully  representing  to  an  officer 
that  affiant  was  defendant  In  a  divorce  action  In  wblch  respon- 
dent was  attorney  (or  plalutirF,  procured  the  service  of  suui- 
mona  on  affiant  and  a  false  affidavit  of  service. 

2.  Attobwcy  ANii  Client — Distiabment — GaouNna. 

An  attorney's  action  in  knowingly  and  fraudulently  pro- 
curing the  service  of  sumuious  In  a  divorce  action  In  wblch  he 
was  counsel  for  plaintiff,  upon  another  than  defendant,  and 
by  falsely  representing  to  the  officer  that  the  person  served 
upon  was  said  defendant,  procured  him  to  make  a  return  of 
service  showing  falsely  that  the  summons  had  been  duly  served 
upon  said  defendant,  was  misconduct  sufllclent  for  disbarment. 

Application  by  the  Nevada  Bar  Association  for  the 
disbarment  of  Gordon  W.  Bailey  as  an  attorney  at  law. 
Bespondent  diBbarred. 

A.  Grant  MUler.  L.  N.  French,  and  E.  F.  Lwnaford,  for 
Petitioner. 

For  Respondent,  no  appearance. 
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By  the  Court,  McGakran,  J. : 

Application  for  disbarment  in  this  instance  is  made  by 
and  through  a  committee  duly  appointed  by  the  Nevada 
Bar  Association. 

Pursuant  to  the  petition,  citation  was  issued  to  the  said 
Gordon  W.  Bailey,  requiring  him  to  appear  on  Thursday, 
the  30th  day  of  December,  1915,  and  show  cause,  if  any 
he  might  have,  why  he  should  not  be  disbarred.  An  order 
was  duly  made,  upon  application  and  statutory  affidavit, 
directing  service  of  said  citation  by  posting  and  publica- 
tion. The  citation  was  duly  published,  proof  thereof 
having  been  submitted  to  this  court  in  the  form  of  an 
affidavit  of  the  publisher  of  the  Nevada  State  Journal, 
showing  that  citation  was  published  as  directed  for  a 
period  of  six  consecutive  weeks  commencing  on  the  12th 
day  of  October,  1915,  and  ending  with  the  issue  of  date 
the  2Bth  of  November,  1915.  Proof  of  posting  in  the 
manner  prescribed  by  law  was  made  by  the  affidavit  of 
A.  Grant  Miller,  Esq.  No  appearance  was  made  in  this 
court  for  or  in  behalf  of  said  Gordon  W.  Bailey;  and  on 
November  21, 1916,  the  default  of  the  said  Bailey  was 
entered. 

Gordon  W.  Bailey,  whose  license  is  sought  to  be  revoked, 
was  an  attorney  at  law,  duly  licensed  by  this  court  to 
practice  law  in  all  the  courts  of  the  State  of  Nevada. 
The  application  for  disbarment  in  this  instance  is  based 
upon  the  ground  that  the  said  Gordon  W.  Bailey,  in  viola- 
tion of  his  duties  as  an  attorney  at  law  and  of  the  duties 
imposed  upon  him  by  his  oath  of  office  as  such  attorney 
at  law,  has  been  guilty  of  misconduct  in  office. 

Several  charges  of  misconduct,  and  indeed  some  evidence 
bearing  out  most  of  them,  were  presented  to  this  court 
by  the  testimony  under  oath  of  A.  Grant  Miller,  Esq.,  a 
witness  called  in  behalf  of  the  bar  association  committee. 

One  specific  charge  of  misconduct  made  in  the  com- 
plaint, and  which  the  court  deems  sufficient  for  disbar- 
ment, is  as  follows: 

"That  said  Gordon  W.  Bailey,  while  acting  as  one 
of  the  attorneys  for  plaintiff  in  the  divorce  action  of 
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f^ranciaca  Redondo  v.  Demetrio  Redondo,  then  pending  in 
the  Second  judicial  district  court  of  the  State  of  Nevada, 
in  and  for  the  county  of  Washoe,  and  numbered  10,966, 
fraudulently  and  wilfully  procured  the  service  of  the 
summons  in  the  said  action  to  be  made  upon  one  Pierre 
Couste,  on  or  about  the  28th  day  of  July,  1915,  the  said 
Gordon  W.  Bailey  then  and  there  well  knowing  that  the 
s^d  Pierre  Couste  was  not  the  defendant  in  the  action 
and  so  procured  the  said  service  to  be  made  by  falsely 
representing  to  one  William  O'Brien,  as  server  of  the  said 
summons  that  the  said  Pierre  Couste  was  the  defendant 
in  said  action,  and  by  so  falsely  representing  to  the  said 
William  O'Brien  that  the  said  Pierre  Couste  was  Demetrio 
Redondo,  procured  the  said  William  O'Brien  to  make  a 
return  of  service  of  the  said  summons  showing  falsely 
that  the  said  summons  had  been  duly  served  upon  the 
said  Demetrio  Redondo,  and  that  upon  the  said  false  affi- 
davit of  service  the  said  Second  judicial  district  court 
proceeded  to  the  trial  of  said  action  and  ordered  and 
decreed  a  divorce  of  the  parties  thereto." 

Supporting  the  charge  was  evidence  presented  to  this 
a>urt  by  the  testimony  of  A.  Grant  Miller,  Esq.,  and 
William  O'Brien,  and  the  affidavit  of  Pierre  Couste. 
The  affidavit  of  Pierre  Couste,  offered  in  support  of  the 
charge,  is  as  follows: 

"Pierre  Couste,  being  first  duly  sworn,  deposes  and 
says:  I  did  on  or  about  the  15th  day  of  July,  1915,  I  went 
to  the  office  of  Gordon  W.  Bailey,  an  attorney,  offices  in 
the  Journal  Building  in  the  city  of  Reno,  Nevada;  I  said 
I  knew  a  lady  who  wanted  to  get  a  divorce  and  I  would 
send  her  to  him;  he  asked  me  where  the  husband  was, 
but  I  did  not  say  anything  about  it;  the  lady's  name  is 
Francisca  Redondo;  I  told  him  I  didn't  know  where  her 
husband  was;  I  brought  Mrs.  Redondo  to  Bailey  because 
Bailey  could  talk  Spanish  and  she  could  talk  Spanish  and 
not  English;  I  afterward  went  with  Mrs.  Redondo  to 
Bailey's  office;  at  this  time  Mr.  Bailey  asked  Mrs.  Redondo 
where  Mr.  Redondo  was  and  Mrs.  Redondo  said  to  Mr. 
Bailey  that  she  did  not  know;  that  she  had  not  seen  him 
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for  two  years.  I  never  saw  Mr.  Redondo  in  my  life;  I 
don't  know  him;  I  told  Mr.  Bailey  my  name  was  Pierre 
Couste;  I  asked  Mr.  Bailey  how  long  it  would  take  to  get 
her  a  divorce;  he  said  maybe  a  week  or  two;  afterward 
Mr.  O'Brien  came  to  my  house  and  asked  me  to  come  to 
Bailey's  office;  I  went;  Mr.  O'Brien  gave  me  some  papers, 
and  said  something  to  me,  and  I  said.'Yes,  I  think  so';  I 
laid  the  papers  on  Mr.  Bailey's  table;  Mr.  Bailey  asked 
me  if  those  papers  were  all  right,  and  I  said, 'I  think  so'; 
I  did  not  take  the  papers  away;  I  cannot  read  much 
English;  I  have  been  in  Reno  about  seven  months;  I 
never  saw  Redondo  in  my  life  or  in  Reno;  I  heard  Mr. 
Bailey  ask  Mrs.  Redondo  where  Redondo  was  when  I 
visited  Bailey's  office  before,  and  Mrs.  Redondo  told 
Bailey  she  didn't  know,  but  thought  he  was  in  Spain,  in 
Madrid;  I  did  not  know  that  Mr.  Bailey  was  pointing  me 
out  as  Redondo;  I  gave  Mr.  Bailey  $60  for  Mrs,  Redondo 
to  pay  for  her  divorce;  I  know  nothing  about  these  law 
matters,  but  Mr.  Bailey  told  me  he  would  fix  it  up  all 
right " 

1.  The  charge  is  amply  supported — so  much  so  that  the 
court  made  the  order  of  disbarment  from  the  bench  at 
the  time  of  submission  and  before  preparing  this  opinion. 

2.  Records  such  as  that  found  in  the  career  of  Gordon 
W.  .Bailey  present  a  chapter  in  human  conduct  difficult  to 
understand.  Youth,  energy,  ability,  genial  and  pleasing 
personality,  all  combined  in  one  individual,  would  indicate 
something  better  than  a  climax  painted  in  the  dark  colors 
of  studied,  consummated  fraud  and  deception.  Con- 
demnation is  the  first  blush  that  comes  to  the  cheek  of 
shocked  propriety.  But  propriety  should  be  an  exacting, 
a  charitable,  mistress.  Condemnation  neither  explains 
nor  rectifies;  and,  while  it  may  scourge,  it  teaches  no 
lesson.  We  may  enforce  the  laws  of  man;  we  may  inter- 
pret his  constitutions  and  his  codes,  but  we  can  offer  no 
solution  for  the  varying  and  conflicting  laws  that, 
emanating  from  an  unseen  power,  seem  to  govern  the 
idiosyncracies  we  find  in  mankind.  The  potter's  thumb 
that  molds  the  bowl  of  human  nature  leaves  many  a  dent. 
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and  the  symmetry  we  seek  may,  when  found,  in  our  ideal, 
serve  only  to  cover  up  the  greater  flaw.  At  the  close  of 
a  chapter  in  the  life  of  a  young  man  in  which  were 
written  the  elements  of  fraud,  cunning  and  deceit,  how- 
ever hesitatingly  we  may  approach  it,  there  remains  for 
us  but  to  write  the  word — the  climax  to  which  such 
elements  lead— disbarred. 
It  is  so  ordered. 


(No.  2251] 

WILLIAM  O.  LEACH,  Appellant,  v.  MASON  VALLEY 
MINES  COMPANY  (A  Corporation),  Respondent. 

[181Pac.513] 
1.  Master  and  Servant — Personal  Inji-ries — Workmen's   (^u- 
PEN RATION  Law — Release — Validity. 

Under  Workmen's  Compensatiou  Act  (Art  of  March  24,  1911, 
StatB.  IDll.  e.  183),  section  11,  HlIowInK  workmen  to  elert  any 
other  remedy  at  law,  wbere  a  eervaut,  a  citizen  and  resident  of 
California,  executed  In  California  a  full  and  fair  release  of 
his  master  from  liability  for  injuries  received  In  his  employ- 
ment In  Nevada,  which  was  valid  In  California,  it  was  a  valid 
defense  to  action  by  him  in  Nevada  for  such  injuries,  notwith- 
standing Rev,  Lews.  56.12,  providing  that  no  acceptance  of  any 
insurance,  relief  benefit,  or  Indemnity  by  tbe  person  entitled 
thereto  sbal)  constitute  any  bar  to  any  personal  Injury  action, 
for.  the  canae  of  action  belr^  transitory,  and  being  completely 
barred  In  California,  It  was  completely  extln^nilshed  everywhere. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 

Action  by  William  0.  Leach  against  Mason  Valley 
Mines  Comftany.  From  judgment  for  defendant,  plaintiff 
appeala    AUirmed. 

Diaon  &  Miller,  for  Appellant: 

The  alleged  release  comes  within  the  provisions  of 
section  5652,  Revised  Laws,  and  cannot  constitute  any 
defense  in  bar  of  appellant's  cause  of  action.  The  allega- 
tion that  the  release  was  executed  in  California  makes  no 
difference,  because  the  employment,  the  injuries  and  the 
action  were  all  in  Nevada,  and  the  law  of  the  latter  must 
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necessarily  ^vern.  The  alleged  release  attempts  to  set 
up  a  contract  which  is  contrary  to  the  policy  of  the  state, 
and  could  not,  therefore,  be  enforced  by  our  courts. 
(Lawson  v.  Halifax-Tonopah  Mining  Co.,  36  Nev.  596. ) 

Objection  being  made,  it  was  the  duty  of  the  lower 
court  to  exclude  the  release  from  the  evidence,  or  at  most 
to  allow  it  to  be  used,  not  in  bar  but  merely  for  the  pur- 
pose of  giving  the  jury  an  opportunity  to  reduce  the 
amount  of  the  consideration  from  their  verdict,  if  they 
found  that  this  was  a  consideration  moving  from  the 
respondent  and  not  from  the  Guardian  Casualty  Company. 
It  was  pleaded  in  bar,  and  not  by  way  of  reduction  of 
the  verdict.  It  was  offered  in  evidence  in  bar,  and  was 
admitted  as  in  bar  of  plaintiff's  right  of  action,  was  so 
treated  by  the  court  all  through  the  trial,  and  in  the 
final  decision  of  the  trial  judge  in  directing  a  verdict  for 
the  defendant  {Robinaon  v.  Baltimore  &  Ohio  Ry.  Co., 
237  U.  S.  84.  59  L  Ed.  851;  Lawson  v.  Halifax,  supra.) 

Even  if  the  release  had,  in  law,  constituted  a  prima  facie 
bar  of  plaintiff's  right  of  action,  he  was  still  entitled  to  have 
the  several  issues  raised  by  his  replies  and  supported  by 
his  evidence  submitted  to  the  jury  for  their  decision;  and 
the  trial  court  very  greatly  erred  in  refusing  to  submit 
these  issues  to  the  jury  for  their  decision.  "On  motion 
for  directed  verdict,  it  is  not  within  the  province  of  the 
court  to  weigh  the  evidence;  but  plaintiff  is  entitled  to 
have  the  most  favorable  view  of  the  evidence  taken  in 
his  behalf."  (Hales  v.  Michigan  Central  Ry.,  2XiO  Fed. 
533;  Bolton  Pratt  Co,  v.  Chester,  210  Fed.  251;  Travelers' 
Ins.  Co.  v.  Randolph.  78  Fed.  754;  WorthingUm  v.  Ehner, 
207  Fed.  306;  Erie  R.  R.  v.  Weber,  207  Fed.  293;  ErieR.  R. 
V.  Schults,  183  Fed.  673;  Blount  v.  Railroad,  61  Fed.  375; 
C.  O.  Ry.  v.  King.  99  Fed.  251;  Erie  R.  R.  v.  Roojiey,  186 
Fed.  16;  M.  &  O.  Ry.  v.  Yockey,  103  Fed.  365;  Milwaukee 
Ins.  Co.  V.  Rhea,  123  Fed.  81;  By&-s  v.  Pa.  Steel  Co.,  159 
Fed.  347;  Tenn.  Copper  Co.  v.  Caddy.  207  Fed.  297;  Yazoo 
Ry.  Co.  V.  Wright,  207  Fed.  281;  Evans  v.  Josephine  Mills 
Co.,  113  Ga.  1097;  Mahuken  v.  Board.  59  N.  J.  404.) 
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Broum&Beyord,W.  H.King,  and  P.  T.  Famsworth,Jr., 
for  Respondent: 

Every  fact  and  circumstance  aurrounding  the  execu- 
tion of  the  release  was  fully  disclosed  and  testified  to  by 
appellant,  and  no  pleading-  could  be  drawn  which,  under 
the  facts  in  the  case,  would  in  any  manner  affect  the 
binding  force  of  the  release.  There  is  not  a  suggestion 
in  the  record  of  any  fraud  or  misrepresentation  whatso- 
ever on  the  part  of  respondent  or  any  of  its  representa- 
tives. While  appellant  in  numerous  places  in  the  record 
asserts  that  he  made  his  settlement  with  the  insurance 
company,  it  conclusively  appears  from  his  own. testimony 
that  he  did  know  and  understand  that  he  was  thereby 
settling  his  claim  for  damages  as  distinguished  from  any 
claim  for  insurance.  There  is  no  authority  which  holds 
that  the  mere  undisclosed  mental  state  of  a  party  to  a 
contract,  unaccompanied  by  any  fraud  or  misrepresenta- 
tion on  the  part  of  the  other  party,  will  relieve  him  of 
his  obligation  under  such  contract.  "The  salutary  power 
of  courts  of  equity  to  rescind  or  reform  contracts  which 
do  not  express  the  real  intention  of  the  parties  is  not  to 
be  extended  to  cases  where  the  contract,  because  of  the 
mistake  of  one  of  the  parties,  fails  only  to  express  the 
meiming  of  that  party,  and  he  seeks  relief  purely  on 
the  ground  of  his  own  mistake."  {Moffett  Co.  v.  City  of 
Rochester.  91  Fed.  28. ) 

"Every  written  contract  carries  the  strong  presumption 
that  it  expresses  the  terms  agreed  upon  between  the 
parties  to  it,  and  ought  not  to  be  reformed  except  when 
it  clearly  and  satisfactorily  appears  that  there  has  been 
a  mutual  mistake,  or  a  mistake  on  the  part  of  the  plaintiff 
accompanied  by  fraud  on  the  part  of  the  defendant,  or 
by  such  acts  on  his  part  as  would  clearly  be  inequitable 
between  the  parties."  (Kleinsorge  v.  Rohse.  25  Ore.  51; 
Ramsey  v.  Smith,  32  N.  J.  Eq.  28;  Deseret  National  Bank 
V.  Dinwoodey,  17  Utah,  43;  Crane  v.  McCormick,  28  Pac, 
222;  Comer  v.  Granniss,  75  Ga.  277;  Griffin  v.  O'Neill,  29 
Pac.  143;  Brawn  v.  Levy,  69  S.  W.  255. ) 

In  the  case  at  bar  appellant  confessedly  retained  the 
Vol.  ¥t-K 
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full  amount  of  the  settlement,  and  has  made  no  offer  to 
return  same,  or  any  part  thereof.  "But  there  is  another 
insurmountable  obstacle  in  the  complainant's  way  upon 
this  feature  of  this  case,  and  that  is,  although  she  desires 
to  set  aside  the  contract  of  release,  she  still  retains  the 
consideration,  and  has  never  offered  to  return  it.  Where 
a  party  attempts  to  rescind  a  contract,  the  rescission 
must  be  complete.  He  cannot  affirm  it  in  part  and  reject 
it  in  part  Common  honesty  would  require  bim  seeking 
to  escape  the  burdens  of  the  contract  to  return  the  ben- 
efits which  he  has  received.  This  is  not  only  the  rule  of 
common  honesty  and  fairness,  but  has  been  reco^ized 
by  the  courts  from  time  immemorial. "  (Barker  v.  North- 
em  Pacific  Ry.  Co.,  65  Fed.  460;  McLean  v.  Clapp.  141 
U.  S.  429;  HiU  v.  NoHkem  Pacific  Ry.  Co.,  113  Fed.  914; 
Valley  v.  Boston  R.  Co.,  68  Atl.  636;  Louiamlle  Ry.  Co.  v. 
McElroy,  37  S.  W.  844;  Nonmch  v.  GirUm.  24  N.  E.  984.) 
Even  if  the  contract  of  settlement  had  been  made 
between  citizens  of  Nevada  within  the  State  of  Nevada, 
it  would  be  a  valid  contract,  and  to  uphold  the  release 
would  in  no  way  violate  any  statute  of  Nevada  or  (inflict 
in  the  slightest  degrree  with  the  decision  of  this  court  in 
the  case  of  Lawaon  v.  Halifax,  36  Nev.  596.  Appellant 
was  at  all  times  a  resident  of  the  State  of  California,  and, 
at  the  time  the  contract  of  settlement  was  made,  was  a 
resident  and  citizen  of  that  state.  At  all  times  in  ques- 
tion, respondent  was  a  citizen  and  resident  of  the  State 
of  Maine.  These  facts  are  conclusively  established,  not 
only  by  record  but  by  the  removal  proceedings,  pursuant 
to  which  the  state  court  of  Nevada  retained  jurisdiction 
of  the  cause  solely  by  reason  of  the  fact  that  neither 
party  to  the  action  was  a  resident  or  citizen  of  the  State 
of  Nevada.  A  cause  of  action  for  personal  injuries  is  a 
transitory  cause  of  action,  which  follows  its  owner  wher- 
ever he  goes,  and  may  be  sued  upon  in  any  state  where 
jurisdiction  of  the  defendant  can  be  secured.  {Dennick  v. 
Railroad  Co.,  103  U.  S.  18;  4  Labatt,  Master  and  Servant, 
sec.  1620;  Christensenv.  Floriston  Pulp  and  Paper  Co.,  29 
Nev.  552;  Mclntirev.  Mclntire,  16  D.  C.  344.) 
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"Compromise  or  settlement,  when  full  and  complete 
and  fairly  made,  operates  as  a  mer^r  and  bars  all  right 
to  recover  on  all  claims  and  causes  of  action  included 
therein."  (8  Cyc.  516;  Oflieafry  v.  AttriU,  105  U.  S.  611. ) 

When  appellant  saw  fit  to  settle  his  controversy  in 
California,  he  extinguished  his  cause  of  action.  If  his 
cause  of  action  was  extinguished,  then  manifestly  when 
he  crossed  the  state  line  to  institute  the  present  suit  in 
the  courts  of  Nevada,  he  had  nothing  to  bring  with  him. 
The  settlement  which  the  statute  of  Nevada  says  shall 
not  constitute  a  bar  must  be  construed  to  mean  a  contract 
made  and  executed  within  the  State  of  Nevada.  ■  The 
law  of  the  place  of  the  contract  controls.  {Iiitemational 
Harvester  Co.  v.  McAdaTtis,  124  N.  W.  1042;  Pritchard  v. 
Nvrton,  106  U.  S.  124;  9  Cyc  667. ) 

By  the  Court,  NcwcROSS,  C.  J. : 

This  is  an  action  for  damages  for  personal  injuries 
sustained  by  appellant  while  employed  in  respondent's 
mine,  commonly  known  and  called  the  "Mason  Valley 
Mine,"  in  the  county  of  Lyon,  State  of  Nevada, 

As  a  defense  to  appellant's  alleged  cause  of  action, 
respondent  in  its  answer  alleged  that  a  compromise  and 
settlement  of  any  claim  of  appellant  against  respondent, 
on  account  of  said  injuries,  was  made  between  appellant 
and  respondent  in  the  city  of  San  Francisco,  State  of 
California,  on  the  11th  day  of  December,  1912,  and  that 
respondent  then  and  there  paid  to  appellant  the  sum  of 
S2.175  in  full  settlement  of  said  claim;  that  appellant,  in 
conaideration  of  such  payment,  and  for  other  valuable 
consideration,  made  and  delivered  to  the  defendant  a 
release  of  all  liability  by  reason  or  on  account  of  the  said 
injuries  and  that  said  release  was  duly  acknowledged 
by  said  plaintiff  before  a  notary  public  in  and  for  the 
city  and  county  of  San  Francisco,  and  was  and  is  in 
words  and  figures  as  follows,  to  wit: 

"San  Francisco,  December  11, 1912. 

"Received  of  Mason  Valley  Mines  Company  the  sum 
of  two  thousand  one  hundred  seventy-five  dollars  ($2,175) 
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in  consideration  whereof  I  hereby  release  and  forever 
discharge  the  said  Mason  Valley  Mines  Company,  its 
successors  and  assigns,  from  any  or  all  claims  and 
demands,  actions  and  causes  of  action,  and  liability  of 
every  kind  and  nature  whatsoever  for,  upon  or  on  account 
of  or  by  reason  of  any  loss,  damage,  injury  or  liability 
sustained  or  which  may  be  sustained  by  me  in  conse- 
quence of  injuries  received  by  me,  the  undersigned, 
William  O.  Leach,  on  or  about  the  3d  day  of  March, 
1912,  in  the  Mason  Valley  Company's  mines  in  the  State 
of  Nevada,  resulting  in  loss  of  limb,  and  eyesight  and 
other  injuries.  W.  O,  Leach." 

Upon  the  conclusion  of  the  taking  of  testimony  at  the 
trial,  the  court  instructed  the  jury  to  return  a  verdict  in 
favor  of  the  defendant.  This  instruction  constitutes  one 
of  the  101  assignments  of  error  in  this  case. 

The  only  question  necessary  to  consider  in  this  case, 
we  think,  is  whether  appellant  is  bound  by  the  compro- 
mise and  settlement  of  his  claim  for  damages  made  by 
him  with  respondent  in  the  State  of  California.  There  is 
no  substantial  conflict  in  the  evidence  relative  to  the 
making  of  the  settlement  in  question.  It  was  a  result  of 
negotiations  covering  a  considerable  period  of  time, 
including  correspondence  in  which  the  precise  terms  of 
the  final  agreement  were  discussed.  '  There  is  no  conten- 
tion or  room  for  contention  of  any  fraud  upon  the  part 
of  respondent  in  the  procurement  of  the  settlement  with 
and  the  obtaining  of  the  written  release  from  appellant 
The  amount  paid  by  respondent  to  appellant  was  approxi- 
mately and  possibly  more  than  he  could  have  received, 
had  he  elected  to  have  settled  with  respondent  under  the 
provisions  of  an  act  of  the  legislature  of  this  state, 
approved  March  24,  1911  (Stats.  1911,  p.  362),  entitled: 

"An  act  determining  certain  employments  and  indus- 
tries to  be  especially  dangerous,  establishing  a  system  of 
compensation  for  accidents  to  workmen  engaged  therein, 
requiring  employers  or  contractors  carrying  on  such 
industries  to  pay  compensation,  entitling  injured  work- 
men   or    their   legal    representatives    to    receive    such 
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compensation,  fixing  the  ajnount  of  same  and  the  manner 
of  payment,  fixing  the  time  within  which  claims  for  com- 
pensation must  be  made,  prescribing  the  manner  and 
method  of  giving  notice  to  such  owner  or  contractor  of 
such  accident,  providing  for  the  manner  of  settling  dis- 
puted claims  by  arbitration,  providing  for  their  final 
determination  by  courts  of  justice,  and  granting  to 
courts  of  justice  certain  additional  powers  in  proceedings 
under  this  act,  determining  what  persons  shall  be  liable 
under  this  act, " 

Section  11  of  said  act  provides: 

"Nothing  in  this  act  contained  shall  be  held  or  deemed 
to  require  any  workman  or  his  personal  representatives 
to  proceed  under  its  terms  and  provisions  for  the  recov- 
ery of  compensation  of  damages  for  death  or  accidental 
injury.  But  if  the  workman  or  his  personal  representa- 
tives shall  so  elect,  he  or  they  may  disregard  the  provi- 
sions of  this  act  and  may  pursue  any  other  remedy  at 
law  for  the  recovery  of  such  compensation  of  damages 
for  or  on  account  of  such  death  or  injury.  The  right  of 
election  or  choice  of  remedies  shall  be  exercised  solely 
by  such  workman  or  his  representatives." 

It  is  the  contention  of  appellant  that  the  settlement 
made  by  him  with  respondent  in  the  State  of  California 
cannot  be  interposed  as  a  complete  defense  to  his  action 
by  reason  of  Rev.  Laws,  5652,  which  provides: 

"That  no  contract  of  employment,  insurance,  relief 
benefit,  or  indemnity  for  injury  or  death,  entered  into  by 
or  on  behalf  of  any  employee,  nor  the  acceptance  of  any 
insurance,  relief  benefit,  or  indemnity  by  the  person 
entitled  thereto,  shall  constitute  any  bar  or  defense  to 
any  action  brought  to  recover  damages  for  personal 
injuries  to,  or  death  of  such  employee;  provided,  however, 
that  upon  the  trial  of  such  action  the  defendant  may  set 
off  therein  any  sum  it  has  contributed  toward  any  such 
insurance,  relief  benefit,  or  indemnity  that  may  have 
been  paid  to  the  person  entitled  thereto." 

This  provision  of  our  statutes  was  sustained  in  Lawson 
V.  Halifax-Tonopah  M.  Co.,  36  Nev.  591. 
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We  concur,  however,  in  th&  contention  of  respondent 
that  this  provision  of  our  statute  can  have  no  application 
in  this  case,  for  the  reason  that  appellant's  cause  of  action 
was  transitory.  (Christensen  v.  FloriMon  Pidp  arid  Paper 
Co., 29  Nev.  552;  Dennickv.  Railway  Co., 103  U.  S.18.) 
Such  a  cause  of  action  follows  its  owner  and  may  be  sued 
upon  in  any  state  where  jurisdiction  of  the  defendant 
can  be  secured. 

As  appears  from  the  record  in  this  case,  appellant  was 
at  all  times  a  citizen  of  the  State  of  California.  At  the 
time  the  contract  and  settlement  was  made,  he  was  a  resi- 
dent and  citizen  of  that  state.  Such  settlement  was  in 
accordance  with  the  laws  of  the  State  of  California  and 
was  a  complete  bar  to  any  action  which  mi^ht  be  insti- 
tuted in  that  state  to  recover  dama^res  for  such  injuries. 
Such  settlement  in  the  state  of  his  residence  was  a  com- 
plete extinguishment  of  his  chose  in  action.  When  he 
came  to  the  State  of  Nevada,  after  such  settlement,  he 
brought  nothing  with  him  that  could  form  the  basis  of 
an  action,  because  he  had  finally  settled  his  cause  of 
action  in  the  state  of  his  residence,  (Ogle^  v.  AttrM, 
105  U.  S.  611;  Ogdm  v.  Saunders,  12  Wheat.  369;  8  Cyc. 
616;  36  Cyc.  829.) 

It  is  unnecessary  to  consider  other  assignments  of  error. 

The  judgment  is  affirmed. 

Per  Curiam: 

Petition  for  rehearing  denied. 
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[No.  2239] 

CHARLES  CAREY,  Respondent,  v.  GEORGE  H. 
CLARK,  Appellant. 


T  Monument." 

It  la  a  fundamental  rule  in  coustrulog  conveyaDCes  tbnt 
courses  and  dlsUnces  give  way  to  permanent  monumente,  and 
the  northerly  Bide  line  of  a  street,  extended,  is  In  effect  a  "per- 
manent monument." 

2.    REFORUATION  of  INSTBUUENTS — BUBDEH  OF  Pboof. 

In  suit  to  quiet  title  against  defendant  claiming  under  a 
conveyance  which  be  prayed  to  have  reformed  to  comply  with 
plalntllTB  agreement  to  convey,  alleged  In  the  answer,  the  bur- 
den of  proof  was  on  the  defendant  to  establish  his  contention 
as  to  the  description  ot  the  property  Intended  to  be  conveyed 
by  virtue  of  the  original  agreemenL 
.t.  Appeal  and  Esbob — Review — Fikdings  on  Cohflictihq  Evidbn<'k, 

Where  the  evidence  was  conflicting,  and  there  was  substan- 
tial evidence  to  support  the  decision  of  the  trial  court,  the 
supreme  court  cannot  dlsturh  the  Qndlnga. 

4.    DEEt>B CONHTHUCTION  BY  PaBTIES. 

In  suit  to  quiet  title  against  a  defendant  who  sought  refor- 
mation of  hia  deed  to  comply  with  plaiatlfTs  agreement  to  con- 
vey, alleged  In  the  answer,  where  the  parties  themselves  had 
construed  an  ambiguous  provision  of  the  agreement,  the  trial 
court  properly  refused  to  sustain  the  defendant's  contention 
contrary  thereto. 
R.  Trlal — Pbovisce  or  Couar — Detebuination  of  Facts  Pbom  Cok- 

FLICTISO  TESTIMONT. 

Where  the  testimony  of  defendant  and  his  witnesses  was  con- 
troverted by  plalntifTs  witnesses,  It  was  the  exclusive  province 
uf  the  court  t)elow  to  determine  the  facts  from  the  conOicthig 
testimony. 
6.  Evidence — Contbol  of  Testimosy  by  Physical  Facts, 

Physical  facts  will  control  testimony. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Edxoard  A.  Ducker,  Judge. 

Suit  by  Charles  Carey  against  George  H.  Clark.  From 
a  judgment  for  plaintiff,  and  an  order  denying  his  motion 
for  new  trial,  defendant  appeals.  Judgment  and  order 
affirmed. 

R.  GUray,  for  Appellant: 

Failure  to  convey  all  of  the  land  described  in  an 
asreement,  even  though  a  portion  thereof  was  conveyed. 
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would  be  as  much  a  failure  to  comply  with  the  terms  of 
the  contract  as  though  no  part  of  the  land  had  been 
conveyed.  "A  court  of  equity  will,  in  the  exercise  of  its 
acknowledsred  jurisdiction,  afford  relief  by  compelling  the 
delinquent  party  to  perform  his  undertaking^  according 
to  its  terms  and  the  manifest  intention  of  the  parties." 
(  Walden  V.  Skinner,  101  U.  S.  577,  25  L.  Ed.  963. ) 

Appellant  had  by  his  affirmative  answer  set  up  mistake 
and  inadvertence  as  a  defense  to  the  action,  and  prayed 
for  a  decree  reforming  the  deed,  to  make  it  conform  to 
the  original  agreement  and  the  true  intention  of  the 
parties.  That  he  was  entitled  to  this  relief,  is  funda- 
mental. {Home  Co.  v.  Frietas,  153  Cal.  680,  96  Pac  308; 
Laufer  v.  Moppina,  44  Tex.  472.  99  S.  W.  109;  Field  v. 
Clayton,  117  Ala.  538,  67  Am.  St.  Rep.  189;  Flynnw.  Finch, 
157  Iowa,  378, 114  N.  W.  1058;  Bvtler  v.  Thrdkeld.  117  Iowa, 
116,  90  N.  W.  584;  Conner  v.  Baxter,  124  Iowa,  99  N.  W. 
726;  Beal  v.  Martin,  48  Neb.  479;  Henderson  v.  McKeman, 
151  111.  273,  37  N.  E.  867;  Walden  v.  Shinner,  supra; 
Perkins  v.  Herring,  110  Va.  822;  19  Am.  &  Eng,  Ann. 
Cas.  342,  and  cases  cited  in  note  thereto;  SvUivan  v. 
Mo&rehead,  99  Cal.  157,  33  Pac  796.) 

Salter  &  Robins,  for  Respondent: 

The  testimony  shows,  and  the  lower  court  found  it  to 
be  true,  that  there  is  no  mistake  in  the  deed;  that  it  gives 
to  the  appellant  all  that  the  agreement  allowed.  A 
reformation  is  asked  on  the  ground  of  mutual  mistake. 
There  is  no  evidence  that  respondent  made  a  mistake. 
Even  if  it  be  admitted  that  there  is  evidence  of  mis- 
take, is  it  clearly  made  out  by  proofs  entirely  satisfactory, 
and  is  there  nothing  short  of  a  clear  and  convincing  state 
of  facts  showing  the  mistake?  If  not,  the  judgment  of 
the  lower  court  must  be  affirmed.  {19  Ann.  Cas.  344, 
350.)  The  judgment  of  the  lower  court  is  based  on  con- 
fficting  evidence.  (Palmer  v.  CvlverweU,  24  Nev.  114; 
WUson  V.  Wilson.  23  Nev.  267. ) 

By  the  Court,  NOBCBOSS,  C.  J. : 

Respondent  brought  suit  against  appellant  in  the  court 
below  to  quiet  title  to  a  certain  parcel  of  land  in  the  town 
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of  Winnemucca.  Appellant,  in  his  answer,  denied  certain 
of  the  material  allegations  in  the  complaint  and,  for  a 
further  defense  and  by  way  of  cross-complaint,  alleged 
mutual  mistake  in  the  description  contained  in  a  certain 
deed  made  by  the  respondent  as  grantor  to  the  appellant 
ss  grantee,  which  alleged  mistaken  description  was  relied 
upon  by  respondent  in  support  of  his  alleged  cause  of 
action.  Appellant  prayed  for  reformation  of  the  said 
deed  to  comply  with  the  agreement  alleged  in  the  answer. 
Judgment  was  for  the  plaintiff.  From  the  judgment  and 
from  an  order  denying  a  motion  for  a  new  trial,  defen- 
dant has  appealed. 

Prom  the  evidence  it  appears  that  on  the  12th  day  of 
December,  1911,  an  agreement  in  writing  was  entered 
into  between  the  plaintiff  and  the  defendant,  whereby 
the  plaintiff  agreed  to  convey  to  defendant  by  good  and 
sufficient  deed  the  following-described  premises: 

"Fronting  sixty -four  feet  on  the  extension  of  Bridge 
Street  to  the  Humboldt  River  on  the  northeasterly  side  of 
said  extension,  extending  back  from  said  extension  of 
Bridge  Street,  between  parallel  lines  one  hundred  and 
twenty-five  feet,  the  four  comers  of  said  piece  of  ground 
to  be  designated  and  marked  by  permanent  posts  by  the 
parties  hereto." 

Shortly  after  the  making  of  the  said  agreement  of 
December  12, 1911,  the  parties  marked  the  boundaries  of 
the  land  intended  to  be  conveyed  pursuant  to  said  agree- 
ment It  appears  that  the  comers  were  designated  by 
small  stakes  rather  than  by  "  permanent  posts. "  Several 
months  later,  on  the  27th  day  of  March,  1912,  plaintiff 
made  and  executed  a  deed  in  pursuance  of  said  prior 
agreement  and  delivered  the  same  to  the  defendant,  and 
it  is  this  deed  which  defendant  alleges,  by  reason  of 
mutual  mistake,  does  not  comply  with  the  terms  of  the 
agreement.  The  diagram  (p.  154)  shows  the  premises 
which  the  plaintiff  contended  was  conveyed  by  the  deed 
of  March  27, 1912,  and  the  premises  which  the  defendant 
contends  should  have  been  conveyed  by  said  deed  and 
which  he  asks  that  the  deed  be  reformed  to  convey.     The 
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land  which  the  plaintiff  contends  was  conveyed  by  the 
said  deed  is  marked  on  the  dia^am  by  the  lines  1, 2, 3, 4. 
The  land  which  the  defendant  contends  should  have  been 
conveyed  is  marked  by  the  lines  a,  b,  c,  d. 

1.  By  the  description  contained  in  the  deed  in  question, 
the  center  of  the  center  pier  of  a  concrete  bridge  span- 
ning the  Humboldt  River  was  used  as  a  starting-point 
for  determining  the  comers  of  the  land  which  the  deed 
purports  to  convey.  It  is  clear  that  there  is  an  error  in 
the  description  of  the  starting-point  which  should  have 
been  the  northerly  end  of  the  pier.  As  it  is  a  funda- 
mental rule  in  construing  conveyances  that  courses  and 
distances  give  way  to  permanent  monuments,  and  as  the 
northerly  side  line  of  Bridge  Street  extended  is,  in  effect, 
a  permanent  monument,  the  misdescription  in  the  deed, 
to  this  extent,  is  immaterial. 

2,  S.  The  burden  of  proof  was  on  the  defendant  to 
establish  his  contention  as  to  the  description  of  the  prop- 
erty intended  to  be  conveyed  by  virtue  of  the  original 
agreement,  Thedefendantsubmitted  testimony  to  estab- 
lish the  fact  that  the  alleged  comer  "a,"  marked  upon 
the  diagram,  was  fixed  by  a  stake  driven  in  the  ground 
at  the  time  plaintiff  and  defendant  fixed  the  boundaries 
of  the  land  to  be  subsequently  conveyed  by  deed.  Plain- 
titf  in  his  testimony  denied  that  the  stake  was  fixed  at 
this  point.  Upon  the  contrary,  that  it  was  fixed  several 
feet  farther  to  the  west  on  the  northerly  side  line  of 
Bridge  Street,  extended,  near  the  then  bank  of  the  Hum- 
boldt River;  that  the  point  where  the  stake  was  originally 
fixed  had  become  eroded  away.  The  evidence  was 
conflicting  as  to  all  of  the  comers  which  the  defendant 
contends  were  the  comers  fixed  by  the  parties  to  the 
original  agreement  The  court  found  in  favor  of  the 
plaintiff  upon  all  of  the  issues.  As  the  evidence  was 
conflicting,  this  court,  upon  an  established  principle  of 
appellate  procedure  too  well  settled  to  require  a  citation 
of  authorities,  cannot  disturb  the  findings  where  the  evi- 
dence is  simply  conflicting  and  where  there  is  substantial 
evidence  to  support  the  decision  of  the  court  below. 
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4.  It  is  the  contention  of  counsel  that  the  land  should 
extend  back  from  the  extension  of  Bridge  Street"  between 
parallel  lines  125  feet":  that  the  depth  of  the  lot  in  ques- 
tion should  be  125  feet,  measured  upon  a  line  at  right 
angles  from  the  northeriy  side  line  of  Bridge  Street 
extended.  This  portion  of  the  agreement  may  be 
regarded  as  ambiguous.  Counsel  for  respondent  con- 
tends that  the  meaning  of  this  provision  was  simply  that 
the  side  lines  should  be  parallel  and  125  feet  in  length. 
There  is  some  evidence  in  the  case  that  both  parties  con- 
strued this  provision  of  the  agreement  to  be  in  accordance 
with  the  contention  of  the  respondent.  The  deed  itself 
describes  the  side  lines  as  being  125  feet  in  length.  No 
objection  to  this  description  was  interposed  by  the  defen- 
dant for  a  long  time  after  his  receipt  of  the  deed  in 
question.  It  appears,  also,  that  defendant  constructed 
a  temporary  fence  along  what  he  supposed  was  the 
northerly  and  easterly  side  lines  of  the  land  in  question. 
The  aide  line  of  the  fence  so  constructed  was  substantially 
125  feet  in  length.  The  parties  themselves  having  placed 
a  construction  upon  the  meaning  of  this  provision  of  the 
agreement,  we  think  the  court  below  did  not  err  in 
refusing  to  sustain  this  latter  contention  of  defendant 

The  description  in  the  deed  is  of  a  rectangular  tract, 
the  end  lines  of  which  are  one  hundred  feet  in  length, 
while  the  agreement  called  for  only  sixty-five  feet  front- 
ing on  the  extension  of  Bridge  Street  No  particular 
point  is  made  of  this  description,  however,  as  the  contro- 
versy was  entirely  over  the  situation  and  length  of  the 
true  easterly  side  line  as  designated  on  the  ground  by 
the  parties  shortly  after  the  agreement  to  convey  was 
entered  into, 

5.  Counsel  for  respondent  do  not  question  the  law 
contended  for  by  counsel  for  appellant  as  applied  to  a 
state  of  facts  as  testified  to  by  the  defendant  and  his 
witnesses.  However,  as  the  testimony  of  defendant 
and  his  witnesses  was  controverted  by  the  witnesses 
for  the  plaintiff,  it  was  the  exclusive  province  of  the 
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court  below  to  determine  the  facts  from  the  conflicting: 
testimony. 

6.  Counsel  for  appellant  has  contended  that  plaintiff's 
testimony  is  contrary  to  the  physical  facts.  If  this  were 
clearly  so,  the  physical  facts  would  be  controllinff. 
There  is  evidence,  however,  that  the  river  bank  has 
changed  by  reason  of  erosion,  and,  hence,  that  the 
physical  facts  were  not  the  same  at  the  time  of  the  trial 
as  at  the  time  of  the  agreement. 

There  appears  to  be  no  material  questions  in  this  case 
other  than  controverted  questions  of  fact.  The  evidence 
is  conflicting,  and  we  cannot  say  the  judgrment  Is  not 
without  substantial  evidence  to  support  it. 

The  judgment  and  order  are  aflTirmed. 


[N0.220S1 

H.  LOOSE,  Respondent,  v.  LILLIAN  LARSEN. 

Appellant. 

[lflll'ae.314] 

1.  Sales— Illegal  CoKsiDtBATjo.\. 

Generally  where  goods  are  sold  for  tlie  exiiresa  imtpoiw  of 
enabllnf!  tbe  buyer  to  aifonipllBh  an  uulawful  or  Iniiiiornl  pur- 
jKHte.  there  can  he  no  recoverj-  for  their  prioe. 

2.  Sales — Illkoai.  Consideration. 

Ueiierall}-  where  the  vendor  of  goods  merely  bas  knowledge 
tbat  tbe  purchaser  iutenda  to  use  them  for  an  Immoral  or  Illegal 
pnr]>oM>.  and  does  notbiug  to  ai<l  In  (iirrj'lnK  out  snch  purpose, 
he  Is  entitled  to  recover  therefor. 

3.  INTOXHATINO    LlqUOSa COSTKACTS VALrWTY NOTE    FOB    PBICE. 

A  note  for  balanee  of  Indebtedness  for  liquors  sold  and 
delivered  to  tbe  maker,  eneufced  in  condiietitiK  a  bouse  of  Itl-fsmD 
witbin  the  restricted  dlstimi'e  from  a  church,  was  not  Invalid, 
though  tbe  seller  knew  tbe  liiiuors  would  be  resold  upon  tbe 
premises ;  there  belufc  nothing  unlawful  in  the  sale  nor  any 
law  prohibiting  sale  of  liquors  at  such  hoUKe.  since  the  buyer 
had  n  license  to  sell  llnuor  there. 

AlTEAL  from  Sixth  Judicial  District  Ck>urt,  Humboldt 
County;  Edward  A.  Ducker,  Judge. 

Action  by  H.  Loose  against  Lillian  Larsen.  Judgment 
for  ptainti^.  From  order  denying  motion  for  new  trial, 
defendant  appeals.    Alfirmed. 
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Salter  &  RtMns,  for  Appellant: 

"  Whatever  tends  to  interfere  with  the  beneficial 
operation  of  the  statute  is  unlawful  and  against  the 
policy  of  the  law."  (Sheldon  v.  Pruessner,  35  Pac,  203.) 

"No  court  win  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  illegal  act.  If  from 
plaintiff's  own  stating,  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa  or  the  transgression  of  a 
positive  law  of  the  country,  there  the  court  says  he  has 
no  right  to  be  assisted.  It  is  upon  that  ground  the  court 
goes;  not  for  the  sake  of  the  defendant,  but  because  it 
will  not  lend  its  aid  to  such  a  plaintiff."  {Valentine  v. 
Stewart,  15  Cal.  387.) 

"If  the  contract  is  illegal,  it  will  not  be  enforced," 
(Drexler  v.  TwreU,  15  Nev.  114.) 

"A  contract  which  has  the  direct  effect  of  promoting 
sexual  immorality  is  void."  (6  R.  C.  L.  716.) 

"Where  goods  are  sold  for  the  express  purpose  of 
enabling  the  buyer  or  beneficiary  to  accomplish  an 
unlawful  purpose,  the  agreement  is  void  and  there  can 
be  no  recovery."  (9  Cyc.  573;  Ball  v.  Putnam,  55  Pac 
773;  Standard  Furniture  Co.  v.  Van  Alstine.  62  Pac.  146; 
BaOeriTW  v.  Ballerina,  82  Pac.  199.) 

"Where  a  contract  grows  immediately  out  of,  and  is 
connected  with,  an  illegal  or  immoral  act,  a  court  of 
justice  will  not  lend  its  aid  to  enforce  it."  (Armstrong  v. 
Toler,  6  L.  Ed.  468. ) 

R.  M.  Hardy,  for  Respondent: 

In  order  to  bar  recovery  on  an  illegal  contract,  the  party 
seeking  relief  must  have  participated  in  the  unlawful  act 
or  purpose  concerning  which  the  contract  was  void. 
"But  the  principle  that  a  court  will  lend  assistance  to  one 
who  founds  his  cause  of  action  upon  an  illegal  act,  applies 
in  general  only  when  it  appears  that  the  very  party  who 
is  seeking  aid  from  the  court  participated  in  the  unlawful 
purpose.  It  has  been  said  that  the  test  of  its  application 
is  whether  the  plaintiff  can  establish  his  case  otherwise 
than  through  the  medium  of  an  illegal  transaction  to 
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which  he  himself  is  a  party,"  (Elliott  on  Contracts,  sec. 
645.) 

It  is  an  ancient  principle,  and  a  well-founded  one,  that 
the  law  does  not  punish  a  wron^ul  intent  when  nothing 
is  done  to  carry  that  intent  into  effect.  Much  less  will 
the  law  punish  or  penalize  the  bare  knowledge  of  the 
wrongful  intent,  without  any  participation  in  it.  Where 
the  sale  is  not  necessarily  per  se  a  violation  of  the  law, 
unless  the  unlawful  purpose  enters  into  and  forms  a  part 
of  the  contract  of  sale,  the  vendee  cannot  set  up  his  own 
illegal  intent  in  bar  of  an  action  for  the  purchase  money. 
[Hodgson  v.  Temple,  5  Taunt.  181;  Wallace  v.  Lark,  12 
S.  C.  576.) 

The  pliuntifr  is  not  only  not  debarred  from  recovery  by 
the  rule,  but  it  appears  that  the  rule  should  be  invoked 
against  the  defendant  in  her  attempt  to  establish  an 
affirmative  defense.  (Huhbard  v.  Moore,  24  La.  Ann.  591, 
13  Am.  Rep.  128;  Mahood  v.  Teahsa,  26  La.  Ann.  108.) 

By  the  Court,  Coleman,  J. : 

This  is  an  appeal  from  an  order  denying  a  motion  for  a 
new  trial. 

The  judgment  in  this  case  is  in  favor  of  respondent, 
who  was  the  plaintiff  in  the  trial  court,  and  is  based  upon 
an  action  to  recover  judgment  upon  a  certain  promissory 
note  executed  by  appellant  For  defense  to  the  cause  of 
action  mentioned,  the  answer  alleged  that  the  note 
described  in  the  complaint  was  given  to  cover  a  balance 
of  an  indebtedness  due  plaintiff  for  liquors  sold  and 
delivered  by  him  to  defendant,  who  was  engaged  in  con- 
ducting a  house  of  ill-fame  within  the  restricted  distance 
from  a  church  edifice  which  was  used  for  religious  wor- 
ship, knowing  that  said  liquors  would  be  resold  by  the 
defendant  upon  said  premises  to  the  inmates  of  said  house 
of  ill-fame  and  the  visitors  thereto  in  order  to  encourage 
patronage  of  said  house,  that  the  same  might  be  made 
more  profitable. 

Appellant  contends  that,  since  a  contract  which  is 
founded  upon  an  immoral  or  illegal  consideration  is  void, 
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and  since  it  is  afcainst  the  law  of  Nevada  to  conduct  a 
house  of  ill-fame  within  a  certain  distance  of  a  church 
edifice  which  is  used  for  religious  worship,  aa  did  appel- 
lant, and  since  the  sale  of  the  liquors  mentioned  encour- 
aged Buch  violation  of  the  law  by  appellant,  there  is  no 
valid  consideration  for  the  note  sued  upon,  and  hence  the 
order  refusing  to  grant  defendant  a  new  trial  was  error. 

1,  2.  It  is  the  general  rule  of  law  that  where  goods  are 
sold  for  the  express  purpose  of  enabling  the  buyer  to 
accomplish  an  unlawful  or  immoral  purpose,  there  can  be 
no  recovery  for  the  price  of  the  goods  sold;  but  where 
the  vendor  merely  has  knowledge  that  the  purchaser 
intends  to  use  the  goods  for  an  immoral  or  illegal  pur- 
pose, and  does  nothing  to  aid  in  carrying  out  the  immoral 
or  illegal  purpose,  the  vendor  is  entitled  to  recover.  We 
quote  from  Cyc  aa  follows: 

"It  is  held  in  England  that,  where  the  agreement  is 
innocent  in  itself,  but  the  intention  is  unlawful,  as  where 
goods  are  bought  or  money  borrowed  to  be  used  for  an 
unlawful  purpose,  the  mere  fact  that  the  other  party 
knows  of  such  purpose  renders  the  agreement  illegal  and 
void.  *  *  *  In  the  United  States,  while  some  courts 
have  followed  the  English  rule,  most  of  the  courts  have 
taken  a  different  view,  and  have  held  that  mere  knowledge 
of  the  seller  of  goods  or  services  that  the  buyer  intends 
an  illegal  use  of  them  is  no  defense  to  an  action  for  the 
price  or  for  rent."   (9  Cyc.  571,  572.) 

Ruling  Case  Law  says: 

"A  question  which  is  apparently  involved  in  some 
obscurity  is  whether  a  contract  is  rendered  illegal  by  the 
fact  that  one  party  knows  of  the  other's  intention  to 
further  an  illegal  purpose  by  means  of  the  contract,  as, 
for  instance,  to  use  the  subject-matter  thereof  for  an 
unlawful  purpose.  That  there  is  some  difference  of 
opinion  on  the  subject  there  would  seem  to  be  no  doubt. 
From  some  decisions  the  rule  is  deducible  that  knowledge 
of  the  other  party's  illegal  object  may,  at  least  under 
some  circumstances,  indicate  an   intention   to  aid  the 
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unlawful  object  or  constitute  participation  in  an  unlawful 
act  However,  in  a  majority  of  the  decisions  dealing 
with  particular  contracts,  mere  knowledge  by  one  of  the 
parties  of  the  other's  intention  to  use  the  subject-matter 
for  an  unlawful  purpose  has  been  held  not  to  render  the 
contract  illegal."    (6  R.  C.  L.  pp.  696.  697.) 

The  Supreme  Court  of  South  Carolina,  in  WaMace  v. 
Lark.  12  S.  C.  576,  32  Am.  Rep.  516,  uses  the  following 
language: 

"We  are  not  disposed,  however,  to  rest  the  case  here, 
but  are  rather  inclined  to  adopt  the  rule  laid  down  by 
Lord  Mansfield  in  Hodgson  v.  Temjde,  6  Taunt  181,  that 
mere  knowledge  of  the  vendor  that  the  purchaser  intends 
to  make  an  illegal  or  immoral  use  of  the  article  pur- 
chased is  not  sufficient  to  defeat  action  for  the  purchase 
money.  There  must  be  something  more;  something  to 
show  that  the  vendor  was  to  participate  in  the  illegal 
transaction,  or  that  his  intention  in  making  the  sale  was 
not  the  ordinary  purpose  to  dispose  of  his  goods  to  the 
best  advantage,  but  to  aid  or  promote  the  illegal  or 
immoral  purpose  for  which  article  was  bought" 

Again  we  quote: 

"One  who  has  received  the  benefits  of  the  complete 
performance  by  the  plaintiff  of  a  contract  which  was  not 
malum  in  ae  nor  ■nudum  prohibitum,  cannot  successfully 
defend  an  action  for  the  payment  of  his  indebtedness 
which  has  accrued  therefrom  on  the  ground  that  either 
he  or  another  intended  to  do  some  unlawful  act  which 
was  no  part  of  the  consideration  nor  of  the  performance 
of  the  agreement"  [Hanover  Nat  Bank  v.  First  Nat. 
Bank,  109  Fed.  422,  48  C.  C.  A.  423.) 

The  Supreme  Court  of  New  Hampshire,  in  HiU  v.  Spear, 
50  N.  H.  ffiS,  9  Am.  Rep.  205,  after  reviewing  all  of  the 
decisions  which  had  been  rendered  at  the  time  that  case 
was  before  the  court,  reached  the  conclusion  that  mere 
knowledge  that  goods  sold  are  intended  by  the  purchaser 
to  be  used  unlawfully  was  not  sufficient  to  prevent 
recovery  for  the  purchase  price  of  the  goods. 
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It  wouM  serve  no  useful  purpose  to  here  review  the 
cases  at  length  which  sustain  this  view,  and  we  content 
ourselves  by  calling  attention  to  the  authorities  which 
appear  in  the  notes  to  the  citations  to  Cyc.  and  Ruling 
Case  Law,  supra. 

The  Supreme  Court  of  the  United  States,  in  Hajiauer 
v.  Doane,  12  Wall.  342,  20  L.  Ed.  439,  said: 

"Where  to  draw  the  precise  line  between  the  cases  in 
which  the  vendor's  knowledge  of  the  purchaser's  intent 
to  make  an  unlawful  use  of  the  goods,  will  vitiate  the 
contract,  and  those  in  which  it  will  not,  may  be  difficult. 
Perhaps  it  cannot  be  done  by  exact  definition." 

3.  While  no  doubt  it  is  difficult  in  many  cases  to  know 
just  where  to  draw  the  line  where  the  purchaser  intends 
to  make  an  unlawful  use  of  the  goods  bought,  we  do  not 
think  this  is  such  a  case,  because  appellant  intended  to 
make  a  lawful  use  of  the  goods.  There  was  certiunly 
nothing  unlawful  or  immoral  in  the  sale  by  respondent 
to  appellant  of  the  liquors,  nor  is  there  anything  in  the 
laws  of  this  state  which  prohibited  the  sale  of  liquors  at 
the  house  which  was  occupied  by  appellant.  In  fact,  she 
had  a  license  from  the  duly  constituted  authorities  to  sell 
liquor  upon  the  premises  in  question.  The  use  to  which 
appellant  intended  to  put  the  liquors,  and  to  which  in 
fact  they  were  put,  being  perfectly  legal,  we  are  unable 
to  see  that  the  doing  by  respondent's  grantee,  with  the 
goods  purchased,  that  which  she  had  a  legal  right  to  do, 
though  done  with  a  bad  motive,  as  was  known  by  respon- 
dent, could  in  any  way  affect  the  respondent's  right  of 
recovery.  No  authority  has  been  called  to  our  attention, 
nor  have  we  been  able  to  tind  one,  which  holds  that  a  person 
who  sells  goods  to  another  who  intends  to  resell  them  in 
a  legitimate  manner,  though  such  legitimate  resales  may 
incidentally  encourage  an  illegal  or  immoral  business, 
and  all  with  the  knowledge  of  the  vendor,  cannot  recover. 
Yet  that  is  what  we  are  asked  to  hold  in  this  case. 

While  we  are  anxious  to  maintain  every  rule  of  law 
which  tends  to  promote  civic  decency,  we  ate  of  the 
opinion  that  to  sustain  appellant's  contention  would  be 
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to  take  a  step  which  neither  the  law  nor  sound  business 
principles  will  justify. 

It  is  ordered  that  the  order  denying  appellant's  motion 
for  a  new  trial  be  affirmed. 


[No.  2241] 

STATE  OF  NEVADA,  Ex  Rel.  F.  FREYESLEBEN. 

AUSTRO-HUNGABIAN  CONSUL.  RELATOR,  V.  NINTH 
JUDICIAL  DISTRICT  COURT  OF  THE  STATE 
OP  NEVADA.  IN  AND  FOR  THE  COUNTY  OF 
WHITE  PINE.  AND  HON.  C.  J.  McFADDEN, 
Judge  of  said  Court,  Respondents. 

[lClPae.510] 
1.  Mahdauus — Reueoy  by  Appeal— Refusino  Removal  of  Aduin- 


Where  a  petition  was  presented  In  the  district  court  for 
removal  of  an  administrator,  setting  up  his  alleged  wrongful 
acts,  and,  after  bearing  botb  petitioner  and  respondent,  decision 
was  rendered  dismissing  tbe  petition,  sucb  action  was  not 
reviewable  by  mandamus,  since  tbe  court  exercised  JurisdlctioD 
and  discretion  in  bearing  and  deciding  the  case  and  petitioner 
bad  a  plain,  speedy,  and  adequate  remedy  at  law  by  appeal  from 
Bucb  decision  under  Rev.  Laws.  4tlI2,  providing  for  appeal  from 
decisions  In  probate  matters. 
2.  Makdaucts — Function  at  Warr. 

Uandamug  will  He  to  compel  a  certain  prescribed  duty  to  be 
assumed  by  a  tribunal,  board,  or  offlcer,  but  will  not  operate 
beyond  a  point  where  that  tribunal,  board,  or  offlcer  has  tbe 
right  to  exercise  discretion. 
.1.  Uardauus — Scope — Remedy  by  Whit  of  Error. 

Writ  of  mandamui  will  not  assume  tbe  function  of  a  writ  of 
error,  nor  will  It  serve  to  require  an  inferior  tribunal  to  net  In 
any  particular  manner  or  to  enter  any  particular  judgment  or 

Original  proceeding  in  mandamus  by  the  State,  on 
the  relation  of  F.  Freyesleben,  Austro-Hungarian  Consul, 
^rainst  the  Ninth  Judicial  District  Court  in  and  for  the 
county  of.White  Pine,  and  another.    Writ  denied. 

A.  G.  Breeland,  for  Relator: 

It  is  the  duty  of  respondent  to  receive  the  petition 
of  relator  and  to  pass  upon  the  evidence  submitted. 
A  consideration  of  the  evidence  will  disclose  that  it 
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is  the  imperative  duty  of  respondent  to  remove  the 
administrator  of  the  estate.    (Rev.  Laws,  6097.) 

When  a  court  refuses  jurisdiction  of  a  subject-matter 
properly  before  it  for'  determination,  mandamus  is  the 
proper  remedy.  {State  v.  Moran,  37  Nev.  404. )  Respon- 
dent was  without  power  to  dismiss  the  petition.  (Rev. 
Laws,  5236.)  No  appeal  lies  from  such  an  order  in 
probate  proceedings.  (Rev.  Laws,  6112.) 

G.  F.  Boreman  and  A.  Jurich,  for  Respondents: 
Under  numerous  decisions  of  this  court  upon  similar 
applications,  the  writ  of  mandate  will  not  issue  to  review 
or  correct  alleged  errors  of  the  inferior  court  after  it  has 
acted  upon  a  matter  before  it,  nor  to  control  judicial  dis- 
cretion or  revise  judicial  action.  {Cavanaugh  v.  Wright, 
2  Nev.  166;  State  v.  Wright,  4  Nev.  119;  State  v.  Co»i- 
missioners,  8  Nev.  309;  Floral  Springs  M.  Co.  v.  Rives,  14 
Nev.  431;  State  v.  Murphy,  19  Nev.  89;  State  v.  Curler, 
26  Nev.  356;  Floyd  v.  District  Court.  36  Nev.  349.) 

If  relator  desired  to  have  this  court  review  the  action 
of  the  district  court  in  deciding  adversely  to  him  upon 
his  petition  for  the  removal  of  the  administrator,  he  had  a 
plain,  speedy,  and  adequate  remedy  by  appeal;  and  there- 
fore is  not  in  a  position  to  invoke  this  extraordinary 
remedy.  This  court  has  heretofore  held  ttiat  an  appeal 
will  lie  from  an  order  refusing  to  revoke  letters  of  admin- 
istration: (In  Re  Bailey's  Estate,  31  Nev.  377. )  The  rela- 
tor's remedy  was  by  appeal  from  the  order  of  the  inferior 
court     (Rev.  Laws,  6112.) 

By  the  Court,  McCarean,  J. : 

This  is  an  original  proceeding  in  martdamus. 

On  November  22,  1911,  one  A.  B.  Witcher,  of  Ely,  White 
Pine  Ounty,  Nevada,  was  appointed  administratorof  the 
estate  of  Thomas  Odolovich,  deceased.  Subsequently, 
proceedings  were  instituted  in  the  lower  court,  by  and 
through  the  representatives  of  the  Austro-Hungarian 
consul,  for  the  removal  of  the  administrator  theretofore 
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appointed,  and  for  the  appointment  of  J.  B.  Dixon,  Esq. 
The  petition  presented  in  the  lower  court  for  the  removal 
of  the  administrator  sets  up,  among  other  things,  the 
assumption  of  control  by  A.  B.  Witcher  as  adminis- 
trator of  the  estate  of  Thomas  Odolovich,  deceased;  the 
filing  by  the  administrator  of  an  inventory  and  appraise- 
ment of  the  property  and  effects  belonging  to  the  estate; 
and  certain  other  acts  on  the  part  of  the  administrator, 
such  as  a  compromise  settlement  with  the  Giroux  Con- 
solidated Mining  Company  for  the  death  of  the  deceased, 
the  sale  and  disposition  of  certain  property  by  the  admin- 
istrator, alleging  in  this  respect  failure  on  the  part  of  the 
administrator  to  properly  or  legally  conduct  such  sale 
and  failure  to  make  proper  accounting  for  the  proceeds 
thereof.  The  petition  further  relates  failure  on  the  part 
of  the  administrator  to  properly  save  and  preserve  prop- 
erty and  effects  of  the  estate. 

The  administrator,  being  cited  to  appear  and  show 
cause  why  his  letters  should  not  be  revoked,  responded 
by  answer.  On  the  hearing  by  the  lower  court,  evidence 
was  offered  pro  and  con  the  several  matters  raised  by  the 
petition;  and  after  the  submission  of  the  matter,  an  order 
was  made,  which  we  find  in  the  following  words: 

"In  view  of  the  authorities  cited  and  the  showing  made 
at  the  hearing,  the  petition  for  a  dismissal  of  the  adminis- 
trator, A.  B.  Witcher,  will  be  denied,  and  the  petition 
dismissed,  with  costs  against  petitioners,  and  it  is  so 
ordered. " 

Petitioner  in  the  lower  court  comes  here  by  original 
proceedings  in  mavdamua  praying  that  the  writ  issue 
commanding  the  district  court: 

"  (1)  To  vacate  the  order  of  said  court  denying  and  dis- 
missing the  relator's  petition  for  the  removal  of  the 
administrator,  to  restore  the  petition  on  the  calendar  in 
said  court  for  further  proceedings,  and  to  allow  the 
appearance  of  the  said  Austro-Hungarian  consul  on 
behalf  of  said  alleged  heirs,  and  to  decide  said  matter 
upon  its  merits. 
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"(2)  To  vacate  the  order  of  said  court  refusing  and 
disallowing  the  application  of  said  consul  for  a  continu- 
ance of  the  hearing  upon  the  account  of  the  administrator 
and  refusing  counsel  additional  time  in  which  to  file 
exceptions  to  the  account. 

"(3)  To  vacate  the  order  of  said  district  court  approving 
the  amount  of  the  account  of  the  administrator  and  to 
declare  that  said  account  be  declared  open  for  filing  objec- 
tions, and  that  the  consul'  be  allowed  to  appear  therein 
and  be  allowed  a  reasonable  time  to  prepare  and  file 
objections  to  said  account " 

The  right  of  petitioner  to  a  writ  of  maTidamtis  is  chal- 
lenged by  respondent,  upon  the  ground  that  the  matter 
was  regularly  heard  and  determined  by  the  lower  court 
and  therefore  mandamus  will  not  lie  to  review  the  pro- 
ceedings; further,  that  petitioner  here  has  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  law. 

In  the  case  of  Floyd  v.  District  Court,  36  Nev.  352, 135 
Pac.  923,  we  said: 

"In  a  case  where  the  district  court  takes  jurisdiction 
and  acts,  its  acts  will  not  be  subject  to  review  by  a  writ 
of  mandate,  but  where  such  tribunal  refuses  to  take 
jurisdiction  at  all,  when  by  law  it  ought  to  do  so,  or  where 
having  obtained  jurisdiction  it  refuses  to  proceed  in  its 
exercise,  mandaTmis  is  the  proper  remedy.  Errors  com- 
mitted in  the  exercise  of  judicial  discretion  cannot  be 
made  the  subject  of  review,  nor  can  they  be  corrected  by 
a  writ  of  mandamus,  but  where  a  district  court  errone- 
ously decides  that  it  has  no  jurisdiction,  the  writ  of 
mandamus  is  the  proper  remedy  to  compel  that  tribunal 
to  do  that  which  the  law  prescribes  it  should  do — assume 
jurisdiction  and  proceed  with  the  cause." 

In  the  light  of  this  rule,  we  review  the  record  as  it  is 
before  us  in  the  petition.  We  find  an  application  to 
revoke  letters  of  administration.  Under  this  application, 
evidence  parole  and  documentary  was  introduced,  enter- 
tained, and  considered  by  the  lower  court.  Both  peti- 
tioner, as  representative  of  the  foreign  consul,  and  the 
administrator  theretofore  appointed  in  the  matter  of  the 
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estate  offered  and  had  introduced  evidence  in  support  of 
their  respective  contentions.  At  the  conclusion  of  the 
proceedings  the  matter  was  submitted  to  the  lower  court 
and  was  by  the  judgie  of  that  court  taken  under  consid- 
eration and  advisement.  Later  a  decision  was  arrived 
at  and  rendered  by  the  jud^  of  the  lower  court,  which 
decision  is  concluded  in  the  lan^age  heretofore  quoted. 

Cases  such  as  the  one  at  bar  are  to  be  distin^ished 
from  those  presentinf?  a  record  which  clearly  shows  that 
the  lower  court  refused  to  act  judicially  in  the  determina- 
tion of  a  question  of  fact  duly  presented,  or  erroneously 
divested  itself  of  jurisdiction.  The  line  that  divides  these 
two  classes  of  cases  is,  we  think,  well  expressed  by  the 
words  of  Mr,JusticeChri8tiancy,8peaking  for  the  Supreme 
Court  of  Michigan  in  the  case  of  People  ex  rel.  Wiley  v. 
Judge  of  AUegan  Circuit,  wherein  he  said: 

"I  think  the  true  principle  upon  which  a  majority  of 
the  cases  may  be  reconciled  is  that  if  the  inferior  court 
has  acted  judicially  in  the  determination  of  a  question  of 
fact,  or  a  question  of  law,  at  least  if  the  latter  be  one 
properly  arising  upon  the  case  itself,  and  not  some  col- 
lateral motion  or  matter— that  is.  if  the  case  or  proceed- 
ing before  it,  upon  the  facts  raised  the  particular  question 
in  such  a  shape  as  to  give  the  power  judicially  thus  to 
determine  it— then  such  determination,  however  errone- 
ous, cannot  be  reviewed,  nor  can  any  order  the  court  may 
have  made,  or  action  it  may  have  taken  in  consequence 
of  it,  be  disturbed  or  reversed  or  reviewed  by  mandamus, 
if  the  action  or  order  be  such  as  would  be  justified  by  the 
same  decision  or  determination  when  correctly  made." 
(People  ex  rel.  Wiley  v.  Judge  of  AUegan  Circuit,  29 
Mich.  487.) 

1,  2.  In  the  case  at  bar,  the  district  court  assumed 
jurisdiction,  entertained  the  proceedings,  heard  the  evi- 
dence in  support  of  petitioner's  contention,  and  rendered 
a  determinative  judgment  based  upon  the  showing  made, 
and  either  a  correct  or  incorrect  interpretation  of  the  law 
applicable  to  the  specific  question  in  furtherance  of 
which  the  showing  was  made.     What  more  could  the 
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lower  court  do  if  the  writ  were  to  issue  now?  Would  it 
reverse  its  judgment  entered  upon  the  showing  made? 
Would  it  take  a  different  view  of  the  law  arising  upon 
the  case?  Is  it  the  function  of  the  wnt  of  mandate  to 
review  errors  of  discretion  or  judgment  and  reverse 
decisions  based  thereon?  An  answer  to  such  query  is 
found  in  the  established  principles  of  law  applicable  to 
the  function  of  this  extraordinary  writ,  which  may  be 
stated  thus:  The  acts  or  duties,  the  performance  or  non- 
performance of  which  rests  in  whole  or  in  part  on  the 
discretion  or  judgment  of  the  inferior  tribunal,  board,  or 
officer,  will  not  be  required  by  the  writ  of  Tnandamus, 
On  the  other  hand,  duties  which  are  in  their  nature 
purely  ministerial,  or  which  are  by  law  clearly  and  specifi- 
cally required  to  be  performed,  and  in  the  performance 
of  which  no  element  of  discretion  may  be  exercised  by 
the  tribunal,  officer,  or  board  required  so  to  do,  will  be 
compelled  by  the  writ.  The  rule  may  be  otherwise 
stated  that  the  writ  will  lie  to  set  in  motion  the  machin- 
ery of  the  law,  so  to  speak,  whereby  a  specifically  pre- 
scribed duty  must  be  assumed  by  a  given  tribunal,  board, 
or  officer,  but  will  not  operate  beyond  the  point  where 
that  tribunal,  board,  or  officer  has  the  right  to  exercise 
any  degree  of  discretion  and  judgment.  (High's  Extra- 
ordinary Legal  Remedies,  sec  24. ) 

3.  It  needs  no  citation  of  authority  to  support  the 
well-established  rule  that  the  writ  of  mandamus  will 
not  assume  the  function  of  a  writ  of  error,  nor  wilt  it  serve 
to  require  the  inferior  tribunal  to  act  in  a  particular 
manner  or  to  enter  any  particular  judgment  or  order. 
On  the  contrary,  it  serves  only  to  compel  the  doing  of 
some  act  which  it  is  the  clear,  legal  duty  of  the  lower 
court  in  some  way  to  do. 

The  Supreme  Court  of  the  State  of  Colorado,  in  the 
case  of  People  ex  rel.  Denison  v.  Butler,  24  Colo.  401,  51 
Pac.  510,  ably  reviewed  the  question  here  under  con- 
sideration, and  the  decision  of  that  court  goes  a  long 
ways  to  support  the  position  we  take  here.  As  we  view 
the  question  here  presented,  petitioner  might  have  avwled 
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himself  of  that  plain,  speedy,  and  adequate  remedy  laid 
down  by  our  code  of  civil  procedure  (Civil  Practice  Act, 
sec.  ffiS;  Rev.  Laws,  6112),  wherein  it  is  prescribed: 

"Any  person  interested  in,  affected  by,  and  aggrieved 
at  the  decision  and  decree  of  the  district  court  appointing 
an  executor  or  administrator,  revoking  letters,  allowing  a 
final  account,  or  disallowing  it,  decreeing  a  distribution 
or  partition,  order  or  decree,  confirming  or  setting  aside 
a  report  of  commissioners,  admitting  or  refusing  a  will 
for  probate,  and  any  other  decision  wherein  the  amount 
in  controversy  equals  or  exceeds,  exclusive  of  costs,  one 
thousand  dollars,  may  appeal  to  the  supreme  court  of  the 
state,  to  be  governed  in  all  respects  as  an  appeal  from  a 
final  decision  and  judgment  in  action  at  law." 

This  court,  in  passing  upon  the  question  of  appeal  in 
matters  of  this  kind,  in  the  case  of  In  Re  Bailey's  Estate, 
31  Nev.  377,  referred  to  this  statute  and  said; 

"Prom  a  mere  reading  of  this  section,  and  the  circum- 
stances disclosed  by  the  record  in  this  case,  it  is  clearly 
manifest  to  us  that  an  appeal  will  lie  from  the  order 
refusing  to  revoke  letters  of  administration." 

It  has  been  repeatedly  held  by  this  court  that  under  the 
provisions  of  our  statute  maridamus  will  not  lie  where 
there  is  a  plain,  speedy,  and  adequate  remedy  at  law. 
(State  V.  Gverrero,  12  Nev.  105;  Mayberry  v.  Bowker,  14 
Nev.336;  Statev.  Boerlin,  30  Nev.  473.) 

For  the  reasons  herein  set  forth,  the  writ  as  prayed 
for  should  be  denied. 

It  is  so  ordered. 


:,.ndty  Google 


Wren  v.  Dkon 


PofnUdedded 


[No.  2259] 

MARY  WREN,  Administratrix  op  the  Estate  of 
THOMAS  WREN,  Deceased;  MARY  WREN,  and 
THOMAS  WREN.  Jr.,  and  MARIE  WREN,  Minors. 
BY  their  Guardian  ad  Litem,  L.  F.  THOMAS, 
Appellants,  v.  THOMAS  DIXON,  Respondent. 

Pbovi- 

CoQst.  art.  10.  sec.  I.  ab  nitieDded  In  November.  1902  (Statu. 
1001,  p.  136),  declared  that  tbe  legislature  ehonld  provide  a 
DiiirDrm  and  equal  rate  of  nsBessment  and  taxation  to  secure  a 
JuBt  valuation  of  real  and  pergonal  property,  mlnlnK  claims,  etc. 
and  that  the  acreage  of  patented  claims  should  be  assewed  at 
the  valuation  of  SlO  per  acre.  Stats.  190S.  c.  58,  provided  for 
the  asnessmeat  of  [latented  mines  at  such  valuation.  Article  10, 
sec.  1.  as  amended  In  1906  (Stats.  1907,  p.  501).  provided  that 
patented  mluInK  claims  should  be  nsseased  at  not  less  than  $500. 
except  when  *100  In  laboY  has  been  actually  performed  on  such 
mine  during  the  year.  In  addition  to  the  tax  on  the  net  proceeds, 
and  no  legislation  was  passed  pursuant  to  such  provision  until 
lOl."!.  Meld,  that  tbe  constftiitionnl  amendment  of  1906  was  self- 
executing  at  least  as  to  tbe  provision  for  taxation  of  patented 
mines,  and  atisolutely  nullified  the  statute  of  1905,  so  that  an 
assessment  thereunder  In  1909  was  Invalid. 

2.  Constitutional  Law— Con structioh^ Repeal  of  Statutes. 

Statutes  may  be  nullified,  in  so  far  as  future  operation  is 
concerned,  hy  a  eonstltutlon  as  well  as  by  statute,  as  the  con- 
stitution Is  tbe  direct,  positive,  and  limiting  voice  of  the  people. 
and  may  establish  a  iwllcy,  fix  a  limit  to  l^lslatlon  on  a  given 
subject,  or  prohibit  s|iecified  acts  as  l)elng  performed  by  public 
servants. 

3.  Constitutional  Law — Constbu(T1on. 

The  object  of  construction,  as  applied  to  a  written  constitu- 
tion, is  to  give  etTect  to  the  intent  of  the  people  In  adopting  It. 
which  Intent  Is  to  be  found  in  tlie  Instrument  Itself,  as  It  Is  to 
be  presumed  that  language  has  been  employed  with  sufficient 
pi-wision  to  convey  it.  and,  uuless  It  appears  that  the  pre- 
sumption docs  not  hold  In  the  particular  case,  nothing  will 
remain  but  to  enforce  it. 

4.  Taxation — Mines  anh  Minkrals — Constitutional  Pbovisions. 

Under  Const,  art.  10.  sec.  1,  as  amended  In  1006  (Stats.  1907. 
p.  501).  to  provide  that,  as  to  unpatented  mines  and  mining 
claims,  the  proceeds  alone  should  be  assessed  and  taxed,  and 
that  patented  claims  shall  be  assessed  at  not  less  than  (500. 
except  when  JlOO  In  labor  has  been  actually  performed  thereon 
during  the  year,  In  addition  to  the  tax  upon  the  net  proceeds,  a 
patented  mine  cannot  be  assessed  at  less  than  $600  If  no  labor 
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haH  b«ei)  performed,  and  a  pateoted  mine  on  whlcb  labor  hatt 
been  performed  is  eierapt  from  taxation  except  on  the  pro- 
ceeds thereof,  and.  In  tbe  absence  of  any  saving  clause,  an 
assessment  at  flO  per  acre  nuder  Stats.  1005,  e.  SS,  pursuant  to 
article  10.  section  1.  prior  to  the  amendment  Of  lOW  was  InvftllO. 
fi.  Constitutional  Law — Self-Executinq  Pbovisions. 

Prohibitory  provisions  In  a  constitution  are  usually  self- 
executinK  to  tbe  extent  that  anything  done  In  violation  of  them 
Is  void,  and  do  legislation  la  required  to  execute  such  provision  ; 
but  they  are  not  seir-execiiting  when  they  merely  Indicate  princi- 
ples without  laying  down  mien  by  which  they  may  be  given  the 
force  of  law. 

fi.    CONBTITLTIO.NAL     LAW SEIJ'-EXECUTINO     I'BOVISIONS — <toN8TBlV- 

TION. 

In  determining  when  a  coDstltutlonel  provision  Is  selr- 
exccutlug,  there  la  a  dlntlni^tlon  between  u  declarative  limitation 
of  legislative  power  on  a  given  subject  within  which  legislation 
may  or  should  be  enacted,  and  positive  conatltutional  Inhibition 
which  no  legislative  act  can  relieve  or  nKfdlfy ;  the  former 
might  require  future  l«4;islntlou ;  tbe  latter  must,  from  its 
nature,  be  self-ex  ecu  ting. 

7.  Taxation— Ahsessmknt— Tax  Sale — \'aliiiitv. 

Wbere  an  assessment  on  ii  patented  mining  claim  at  $10  )>er 
acre  under  Stats.  1905.  c.  58,  expressly  following  Const,  art  10. 
sec  1,  as  amended  In  1002  (Stats.  1901,  p.  136),  was  void  under 
the  amendment  of  that  section  In  lOOU  (Stats.  1907,  p.  501). 
providing  for  an  nssessinent  of  sucb  claims  at  $300,  with  cer- 
tain exceptions  as  to  lalior  performed,  etc.,  the  tax  sale  nuder 
the  assessment  was  void. 

8.  LIUITATION     OV    ACTIO-NS — TaX     TlTLK — .V(TH1\     TO     DETKKUINt: — 

STATfTES. 

Rev.  Laws.  4W0.  provides  tlint  civil  actions  can  only  be  com- 
menced within  the  periods  prewrlbed  in  the  act,  after  the  caiiHe 
of  action  has  accrued,  except  where  different  limitation  la  pre- 
scribed by  statute.  Section  4951  provides  that  no  action  to 
recover  n  mining  claim  shall  be  maintained  nnleaa  plaintiff  was 
seized  or  possessed  thereof  within  two  years  before  the  com- 
mencement of  such  riction.  defining  o<'cupatiou  and  adverse 
possession,  and  extending  the  provisions  of  the  act  appllcnblc 
to  other  real  estate  to  niininc  claims,  provided  that  In  such 
application  "two  years''  shall  be  Intended  when  "Ave  years"  Is 
tised.  and  section  4Xi2  pr()vides  thnt  no  cause  of  action  to 
recover  real  property  shall  be  eBTectiial,  unless  the  person  prose- 
cuting the  action  was  Helped  or  possesse^l  of  tbe  premises  within 
"Ave  years"  before  action  was  counnenccd.  and  section  490i> 
provides  that.  If  one  entitled  to  commeiice  an  action  to  recover 
real  property  shall  be  a  minor,  the  time  of  disability  la  no  part 
of  the  time  limited  for  the  commencemeut  of  such  actlouH. 
which  may  be  commenced  within  two  years  after  the  removal  of 
disability.    Held  that,  by  Interpolation,  section  4951  was  to  l>e 
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read  na  If  |>rf>vidiiiK  that,  ir  n  perHon  to  whom  nu  action  to 
recover  ii  milling  claim  accriicH  In  a  minor,  the  period  of  disn- 
blllty  etinll  not  be  part  of  tlie  time  limited  tor  the  commence- 
iiieiit  of  Hiich  action,  which  iiiaj'  be-  commenceil  u'lthin  two 
.vearx  after  the  dlMibliltj-  ceanef. 
i),  LiMiTATmri  OF  Actions — Stati'teh — ('o.n8tri'(tion. 

The  Matiite  or  llniitntloiifl.  like  any  otiier  Htatnte,  Is  to  t>c 
construed  accordlni;  to  the  mniiifest  Intention  of  tbe  i^isla- 
tiire,  and.  in  nscertaining  hiicIi  Intention,  the  Ihuruhkc  used 
Rtioul<l  lie  coiistrue^l.  If  iHwslble.  accordluf;  to  tlie  usual  menuinK 
or  the  words  used. 

10,    DeSCBBT  and  DlHTBIBlTION— W1U.S 'JiTLE TIME  OF   VEBTINO, 

Under  the  statutory  provEHioiw  aud  procedure  relative  to  the 
estates  of  deceilMits.  the  title  tii  real  entate  vests  In  the  heln 
and  devlsecR  at  the  moment  of  the  deatii  of  the  testator  or 
latentate.  subject  only  to  the  right  of  jMssesaloii  of  the  executor 
or  administrator  under  Itev.  Laws.  5f)50,  for  the  payment  of  the 
debts  and  espeuses  of  administration,  with  the  right  In  the 
administrator  to  possession  until  the  estate  Is  settled  or 
delivered  over  to  the  partien  entitled  by  the  order  of  the  pro- 
bate court. 

It.  Limitation  of  .\(Tio.nb — Bar  -VnAissTTBrHTEE — IIight  of  Cestui 
Que  Tbust. 

Whenever  a  right  of  netiou  In  u  trustee  with  the  legal  title 
Is  burred  by  limitations,  the  right  of  the  cratui  que  trust  is  also 
harred,  but  if  the  legal  title  in  the  cestui  qiic  trust,  the  statute 
of  limitations  which  might  run  against  the  trustee  will  not 
constitute  a  bar  against  the  cfxtui  if  he  be  under  disability. 

12.  Descent  ani>  Distribution — ItmiiT  of  IIeirb — Estate  is  Aduik- 

ISTRATIDN. 

Where  an  adniluistrator  or  executor  has  lieeii  appointed,  and 
the  estate  is  In  the  course  of  probate.  It  (a  the  right  of  the  helrn 
to  mBlntnlu  an  octlon  an  against  third  |>ersons  for  the  posses- 
sion of  the  realty. 

i;t.  LiuiTATiuN  OF  Actions — T'EaeoNAi.  Uepb)£sentative — Statute. 

Tender  Kev.  I^awe.  5911.  providing  that  every  i>eriN)u  to  whom 
letters  testamentary  or  of  admlulstratlou  shall  have  Issued  shall 
execute  a  bond  with  &  penalty  not  less  than  the  value  of  the 
personal  projierty.  Including  rents  and  profits,  and  may  be 
required  to  give  an  additional  bond  whenever  the  sale  of  realty' 
is  orderetl,  the  relationship  of  trustee  and  ecHtvl  que  trust 
lietween  the  eKe<'Utor  or  administrators  and  tlie  heirs  la  not 
created  In  ho  far  as  the  same  might  Bppl.v  to  the  realty  of  an 
estate,  so  that  tite  nile  that  a  statute  of.  limitations  running 
against  a  trustee  iiolding  the  legal  title  to  realty  runs  also 
against  the  cestui  does  not  apply. 

14.  Mines  and  Minerals — Hbcoveby  of  Minino  Olaiiis^ — -Statutes. 

Under  Act  of  Congress  July  2C.  18«6,  c  282,  14  Stat.  252.  pro- 

vidlnff  for  the  patenting  of  mining  claims.  Rev.  Laws,  sec.  4061. 

provlillag  that  no  action  to  recover  mining  claims  shall  be 
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lualntnliied  anletts  plaliitlR  or  tboHe  niidpr  wUoiu  he  claims  wnx 
selse<l  or  poHneeeed  of  audi  I'lnlm  \ritbin  two  years  before  the 
ooDinieiK-euient  of  xuch  action,  and  se<-tion  4052.  providing  that 
no  cause  of  ai^loti  upon  title  to  real  proiierty  stiall  be  eSectaal 
unlesH  the  person  proxeciitine  tbe  action  was  seized  or  possessed 
of  the  preniisea  In  nuostlon  n-ithin  Are  years  before  the  coni- 
nilsMlon  of  the  net  In  respev't  to  which  the  action  is  prosecnte<l. 
and  section  4!K>.S.  referring  to  inlnlni;  claims  as  sufb.  enacted 
sabsequent  to  the  federal  stntnte.  applied  to  patented  as  well  as 
unpatented  mlnlnfc  clnlms.  and  an  action  to  recover  a  patented 
claim  muMt  be  commenced  wltliln  two  yeiirs  fi'om  the  lime  when 
plaintiff  was  seized  or  jxHwessed  of  aiu-li  claim. 

15.    LmiTATION  OF  ACTIOHB — MINING  ClAlU — XOTICK INFKRENCE. 

.Minor  heirs  of  one  who  had  duly  patented  mining  claim 
were  entitled  to  notice  of  tbe  hostile  character  of  defendant's 
IKMwesslon.  which  notice  could  not  be  given  them  until  they 
were  capable  In  law  of  i-eceivlng  It ;  so  that,  nnder  tlie  statute 
(Rev.  Laws.  41)51.  ct  nftj.)  they  might  commence  an  action  to 
re<t>ver  It  within  two  years  after  majorltj'.  when  they  were 
chargeai)le  with  notice,- 

ON  PBTITION  FOR  WRIT  OF  KRROR  TO  UXITED  STATKS 
aiTritKMB  COURT 

1.  COVRTS — FELIt:RAL    SUPIIK^llE    COCBT REVIKW    OK    STATE    COUKT- — 

FEocKAt.  Question. 

To  suggest  or  set  up  a  federal  cinestioii  for  the  first  time  In 
a  iietitlnii  for  retaenrlng  In  the  highest  court  of  the  state  Is  not 
in  time. 

2.  tVjuBTS — Review  bv  Fedebal  8l-i-beue  Coikt— Fkheral  Question. 

In  au  action  to  quiet  title  to  a  mining  claim  and  mill  site 
claimed  under  a  United  States  patent  duly  recorded,  where  the 
agreed  statement  of  factx  asserted  defendant's  adverse  posses- 
sion under  a  certlllcate  of  tax  sale,  and  pi-ecluded  tbe  idea  of 
plnintirTs  possession,  the  court's  ssscrtlnn  that  plaintiff  had 
never  taken  possession  was  within  the  rw-ord.  especially  where 
the  Judgment  For  defendant  did  not  turn  u|Min  such  assertion, 
and  a  petition  for  a  writ  of  error  to  the  I'nited  States  Supreme 
Court  on  the  ground  that  the  court's  opinion  raised  a  federal 
nuestioii  would  be  denied. 

Appeal  from  Third  Judicial  District  Court,  Eureka 
County;  Peter  Breen,  Judge. 

Action  to  quiet  title  by  Mary  Wren,  administratrix  of 
the  estate  of  Thomas  Wren,  deceased,  and  by  Mary 
Wren,  individually,  and  Thomas  Wren,  Jr.,  and  Marie 
Wren,  minors,  by  their  ^ardian  ad  litem,  L.  F.  Thomas, 
against  Thomas  Dixon.  Judginent  for  defendant,  and 
plaintiffs  appeal.  Aifirmed  as  to  appellant  Mary  Wren, 
and  reverBed  as  to  appellants  Thomas  Wren,  Jr.,  and 
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Marie  Wren,  and  judgrment  ordered  to  be  entered  in 
accordance  with  the  prayer  of  their  complaint  to  ^e 
extent  of  their  interest  as  heirs  of  Thomas  Wren, 
deceased. 

Petition  for  writ  of  error  to  the  Supreme  Court  of  the 
United  States  denied. 

Statement  op  Facts 

Thomas  Wren  died  on  the  8th  day  of  February,  1904, 
leaving  a  widow  and  two  minor  children.  At  the  time  of 
his  death  he  was  the  owner  in  fee  simple  of  a  mining 
claim  and  mill  site  situated  in  the  Mount  Hope  mining 
district,  Eureka  County,  Nevada,  known  as  the  Good 
Hope  mining  claim  and  mill  site.  Title  to  this  property 
was  in  the  said  Thomas  Wren,  deceased,  at  the  time  of  his 
death,  by  United  States  patent  issued  to  him  by  the  gov- 
ernment and  bearing  date  of  February  16,  1886.  This 
patent  was  duly  recorded  in  the  recorder's  office  in  the 
county  of  Eureka  on  the  2d  day  of  February,  1911. 

Upon  the  death  of  the  said  Thomas  Wren,  his  last  will 
and  testament  was  duly  admitted  to  probate  in  the 
district  court  of  the  Second  judicial  district  in  and  for 
Washoe  County;  and  on  the  18th  day  of  March,  1904, 
Mary  Wren,  widow  of  the  deceased,  was  duly  appointed 
and  qualified  as  administratrix  of  the  said  last  will  and 
testament,  and  ever  since  the  last-named  date  she  has 
been  and  is  now  the  duly  appointed,  qualified,  and  acting 
administratrix  of  said  estate,  which  said  estate  has 
never  been  closed,  and  the  same  is  now  pending  in  the 
district  court. 

In  1909  the  assessor  of  Eureka  County  assessed  the 
Good  Hope  mining  claim  and  mill  site  to  the  estate  of 
Thomas  Wren,  deceased,  at  the  rate  of  $10  per  acre, 
under  t^e  statutes  of  Nevada  as  enacted  by  the  session 
of  the  legislature  of  1905.  The  amount  of  taxes  accru- 
ing thereon  and  payable  to  the  county  by  reason  of  such 
assessment  was  $11.85.  It  is  admitted  that  the  admin- 
istratrix of  the  estate  of  Thomas  Wren,  deceased,  failed 
and  neglected  to  pay  the  taxes  levied  under  the  s 
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ment,  and  thereupon  the  treasurer  and  ex  officio  tax 
receiver  of  the  county  of  Eureka  advertised  the  prop- 
erty as  delinquent  in  the  payment  of  taxes,  and  later 
sold  the  property  to  defendant  here,  Thomas  Dixon,  who 
paid  the  tax  and  coats  and  expenses  thereof  and  received 
from  the  tax  receiver  a  certificate  of  sale.  It  is  admitted 
that  during  the  period  of  redemption  after  the  issuance 
of  the  certificates  of  sale  neither  the  administratrix  of 
the  estate  of  Thomas  Wren,  deceased,  nor  any  person 
acting  for  or  in  behalf  of  the  minor  heirs  of  said  estate, 
redeemed  the  property. 

On  the  20th  day  of  July,  1910,  the  county  of  Eureka 
made  and  executed  and  delivered  to  Thomas  Dixon,  the 
defendant  here,  its  tax  deed  for  the  patented  mine 
known  as  the  Good  Hope  minin;?  claim  and  mill  site, 
property  of  Thomas  Wren,  deceased,  and  a  part  of  his 
estate. 

It  is  admitted  that  in  so  far  as  the  tax  sale  and  pro- 
ceedings thereunder  were  concerned,  such  were  regular 
except  as  they  may  have  been  affected  by  the  constitu- 
tional amendment  of  1906. 

Immediately  after  the  receipt  by  the  said  Thomas 
Dixon,  defendant  herein,  of  the  certificate  of  sale  of  the 
Good  Hope  mining  claim  and  mill  site  in  the  year  1909, 
he  entered  into  possession  of  the  patented  mine  and  mill 
site ;  and  it  is  admitted  that  he  has  remained  in  actual, 
continued,  open,  notorious,  and  exclusive  possession 
thereof,  claiming  the  same  adverse  to  all  persons,  said 
entry  and  possession  dating  from  the  month  of  January, 
1910. 

It  is  admitted  that  during  the  years  1910,  1911,  1912, 
and  1914  the  county  assessor  assessed  this  property,  con- 
sisting of  a  patented  mining  claim  and  mill  site  to  the 
defendant  herein  in  the  manner  provided  by  law,  and 
that  the  defendant  paid  all  the  taxes  so  levied  and 
assessed  against  this  property  for  the  years  1910,  1911, 
1912,  and  1914,  to  the  county  treasurer  of  Eureka 
County. 

It  is  admitted  that  Mary  Wren,  administratrix  of  the 
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estate  of  Thomas  Wren,  Thomas  Wren,  Jr.,  and  Marie 
Wren  are  the  heirs  at  law  of  the  said  Thomas  Wren, 
deceased,  and  that  the  said  Marie  Wren  and  Thomaa 
Wren,  Jr.,  were  at  the  time  of  the  death  of  Thomas 
Wren,  and  were  at  the  time  of  the  commencement  of 
this  action,  minora, 

This  action  was  commenced  in  the  district  court  of 
the  Third  judicial  district  in  and  for  the  county  of 
Eureka  on  July  3,  1914,  by  Mary  Wren,  as  administra- 
trix of  the  estate  of  Thomas  Wren,  deceased,  and  also 
by  Mary  Wren  in  her  individual  capacity,  and  by 
Thomas  Wren,  Jr.,  and  Marie  Wren,  minors,  by  and 
through  their  guardian  ad  litem,  L.  F.  Thomas.  The 
action  was  one  to  quiet  title  in  the  plaintiffs.  The  case 
was  submitted  to  the  trial  court  on  an  agreed  statement 
of  facts.  Judgment  being  rendered  for  the  defendant 
quieting  title  to  the  property  in  him,  appeal  is  taken  to 
this  court  from  that  judgment. 

Section  1  of  article  10  of  the  constitution  was  origi- 
nally, and  prior  to  1902,  as  follows : 

"The  legislature  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation,  and  shall 
provide  such  regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  real,  personal,  and  posses- 
sory, excepting  mines  and  mining  claims,  the  proceeds 
of  which  alone  shall  be  taxed,  and  also  excepting  such 
property  as  may  be  exempted  by  law  for  municipal, 
educational,  literary,  scientific,  religious,  or  charitable 
purposes." 

At  the  legislative  session  of  1899,  and  on  March  3  of 
that  year,  an  amendment  to  this  section  of  the  constitu- 
tion was  proposed  and  passed  (Stats.  1899,  p.  139),  and 
on  March  6,  1901,  the  same  was  again  passed  by  the 
legislature  (Stats.  1901,  p.  186);  and  at  the  general 
election  in  November,  1902,  it  was  approved  by  the  peo- 
ple. This  amendment  to  section  1  of  article  10  waa  as 
follows : 

"But  the  acreage  of  patented  mining  claims  shall  also 
be  assessed  at  a  valuation  of  $10  per  acre." 
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The  legislature  of  1905  passed  an  act,  section  1  of 
which  provides : 

"It  is  hereby  made  the  duty  of  the  assessors  in  the 
various  counties  of  the  state  to  place  upon  the  assess- 
ment rolls  of  their  respective  counties  all  patented  mines 
situated  within  such  counties,  which  mines  shall  be 
assessed  for  taxation  at  the  valuation  placed  upon  them 
by  section  1  of  article  10  of  the  constitution  of  the  State 
of  Nevada,  as  amended  by  resolution  proposed  and 
passed  at  the  nineteenth  session  of  the  Nevada  Iie8:i8la- 
ture,  March  3,  1899,  af^eed  to  and  passed  at  the  twen- 
tieth session,  March  6,  1901,  and  approved  by  vote  of 
the  -people  at  the  general  election  in  November,  1902." 
(Stats.  1905,  p.  81.) 

In  the  year  1903  (Stats.  1903,  p.  289)  the  legislature 
of  this  state  proposed  and  passed  a  constitutional 
amendment  to  section  1  of  article  10,  and  in  March, 
1905  (Stats.  1906,  p.  327),  this  amendment  was  again 
passed  by  the  legislature,  and  at  the  general  election 
of  1906  it  was  ratified  by  the  vote  of  the  people.  Sec- 
tion 1  of  article  10  of  the  constitution  (Rev.  Laws,  362) , 
as  thus  amended  by  popular  vote  at  the  election  of  1906, 
reads  as  follows : 

"Section  l.  The  legislature  shall  provide  by  law  for 
a  uniform  and  equal  rate  of  assessment  and  taxation, 
and  shall  prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  real,  per- 
sonal and  possessory,  except  mines  and  mining  claims, 
when  not  patented,  the  proceeds  alone  of  which  shall  be 
assessed  and  taxed,  and,  when  patented,  each  patented 
mine  shall  be  assessed  at  not  less  than  five  hundred  dol- 
lars (?500)  except  when  one  hundred  dollars  (JlOO)  in 
labor  has  been  actually  performed  on  such  patented 
mine  during  the  year,  in  addition  to  the  tax  upon  the 
net  proceeds ;  and,  also  excepting  such  property  as  may 
be  exempted  by  law  for  municipal,  educational,  literary, 
scientific,  or  other  charitable  purposes." 

No  legislation  was  passed  pursuant  to  this  new  con- 
stitutional provision  until  1913. 

Vol.  40-12 
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Sweeney  &  Morehouse,  for  Appellants : 

All  authorities  are  to  the  point  that  a  void  tax  deed 
does  not  constitute  an  adverse  possession  when  posses- 
sion is  taken  under  it,  nor  set  the  statute  of  limitations 
in  motion.  This  court  cannot,  therefore,  do  otherwise 
than  reverse  the  judgment;  and,  as  the  case  is  sub- 
mitted on  an  agreed  statement  of  facts,  there  is  no 
cause  to  be.  tried  in  the  lower  court,  and  there  should 
be  an  order  and  decree  for  the  plaintiffs. 

The  certificate  of  sale  and  deed  made  to  the  defendant 
were  and  are  absolutely  void,  for  the  reason  that  the 
constitutional  amendment  authorizing  the  assessment  of 
patented  mines  at  the  rate  of  $10  per  acre  was  repealed 
by  the  amendment  adopted  by  the  legislature  and  rati- 
fied by  the  people  in  1906,  now  known  as  article  10  of 
the  constitution  of  the  State  of  Nevada,  fixing  the  assess- 
ment of  patented  mines  at  not  less  than  $500,  except 
when  $100  worth  of  labor  has  been  performed  during 
the  assessment  year  upon  such  mine,  and  as  this  assess- 
ment was  made  by  the  assessor  of  Eureka  County  in  1909 
at  the  rate  of  $10  per  acre,  it  was  an  absolutely  void 
assessment.  The  present  constitutional  amendment 
repealed  absolutely  the  old  constitutional  amendment 
and  all  laws  thereunder,  and  therefore  there  were  no 
taxes  levied  or  assessed  against  the  property  in  contro- 
versy in  1909;  and  all  subsequent  assessments  not  being 
made  against  the  estate  of  Thomas  Wren,  or  the  heirs 
of  Thomas  Wren,  they  are  likewise  void,  and  therefore 
the  defendant  acquired  no  right  or  title  to  the  property 
in  dispute  by  reason  of  the  assessment  made  by  the 
assessor  of  Gureka  County. 

Under  the  provisions  of  section  3667,  Revised  Laws, 
minors  have  a  right  of  redemption  any  time  within  six 
months  after  their  disability  is  removed,  and  therefore 
no  statute  of  limitations  can  run  against  them  by  reason 
of  a  sale  until  six  months  after  they  become  of  age.  In 
this  case,  no  suit  was  brought  for  the  recovery  of  the 
taxes,  and  no  process  served  upon  the  executrix,  mother, 
father,  or  guardian  of  the  minors. 
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Where  the  legal  title  vests  in  persons  who  aire  under 
disability,  or  who  cannot  enter  into  the  possession  of 
the  property,  the  statute  of  limitations  cannot  run  or 
commence  to  run  until  the  disability  is  removed  or  the 
right  of  entry  given.  {Collina  v.  McCarthy,  68  Tex.  150; 
Grimsby  v.  Hudness,  76  Ga.  378 ;  McQuitty  v.  Wilheit, 
117  S.  W.  730.)  If  the  title  is  in  the  heirs  and  not  in 
the  administrators,  the  minors  would  have  two  years 
after  they  became  of  age  in  which  to  bring  an  action 
for  the  recovery  of  the  property,  and  no  statute  of 
limitations  would  run  against  them  in  the  meantime. 
(Learned  v.  Ogden,  32  S.  W.  278;  Frost  v.  Eastern 
Railroad,  64  N.  H.  220 ;  Mayer  v.  Kornejey,  50  South. 
880;  Cotton  v.  Onderdonk,  69  Cal.  159;  Crosby  v.  Dowd, 
61  Cal.  557.) 

Under  our  law,  while  an  estate  of  real  property  is  in 
probate,  there  is  no  right  of  entry  in  the  heirs  until 
distribution ;  and  they  being  minora  or  even  adults,  and 
as  they  do,  under  our  law,  own  the  legal  title,  they  have 
no  right  of  entry  until  distribution,  and  the  minors  have 
no  right  of  action  until  they  are  of  age.  Therefore  no 
statute  could  run  against  minors,  during  their  disability, 
nor  against  the  widow  until  she  has  a  right  of  entry, 
the  rule  being  that  the  statute  of  Hmitations  does  not 
commence  to  run  until  there  is  a  right  of  entry. 
(Jackson  v.  Johnson,  15  Am.  Dec.  433;  McCarthy  v. 
King's  Heirs,  39  Am.  Dec.  165;  Osbom  v.  Hopkins,  117 
Pac  519;  Stephenson  v.  Van  Balken,  118  Pac.  1027.) 

For  the  purpose  of  taxation,  a  "mining  claim"  does 
not  include  a  patented  mine.  {Salisbury  v.  Land,  63 
Pac.  383;  Walter  v.  Hughes,  11  Pac.  122.)  In  the 
interpretation  of  statutes,  words  in  common  use  are  to 
be  construed  in  their  natural,  plain,  and  ordinary  sig- 
nification." (36  Cyc.  1114.)  "The  rule  is  cardinal  and 
universal  that  if  a  law  is  plain  and  unambiguous  there 
is  no  room  for  construction  or  interpretation."  (Brotvn 
V.  Davis,  1  Nev.  409 ;  State  v.  Washoe  County,  6  Nev. 
104 ;  Ex  Parte  Rickey,  100  Pac.  134 ;  Ex  Parte  McCoy, 
101  Pac.  419.)     The  words  "mining  claims"  refer  only 
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to  locations  and  possessory  rights,  the  reason  being  that 
the  "mining  claim"  precedes  the  issuance  of  the  patent. 
The  patent  is  based  upon  the  mining  claim,  and  not  the 
mining  claim  upon  the  patent.  (Roujid  Mountain  v. 
Round  Mountain  Sphinx,  36  Nev.  543.) 

"Where  two  legislative  acts  are  repugnant  to  or  in 
conflict  with  each  other,  the  one  last  passed  must  gov- 
ern, although  it  contains  no  repealing  clause."  (36  Cyc. 
1073.)  Such  being  the  rule  as  to  statutes,  it  certainly 
applies,  and  with  greater  force,  to  an  organic  act  of  the 
people  at  an  election.  "When  an  act  is  repugnant  to  a 
prior  act,  it  repeals  the  prior  act,  without  any  repeal- 
ing clause."  (State  v.  Burt,  48  Cal.  560;  Pierpont  v. 
Crouch,  10  Cal.  315;  People  v.  Sargent,  44  Cal.  430; 
Baca  V.  Board,  62  Pac.  979 ;  Baum  v.  Sweeney,  32  Pac. 
778.)  "In  interpreting  the  meaning  of  the  language  of 
a  constitution  we  adopt  the  same  rule  which  obtains  in 
interpreting  statutes."  (Oakland  v.  Hilton.  69  Cal.  491.) 
Such  being  the  case,  it  must  be  apparent  that  when  the 
people  adopted  the  amendment  of  1906  they  intended 
that  patented  mines  should  be  assessed  in  no  other  way 
than  at  not  less  than  $500,  and  purposely  repealed  pre- 
vious provisions  giving  the  power  to  assess  at  $10  per 
acre. 

"In  the  absence  of  a  saving  clause,  the  adoption  of  a 
new  constitution  or  the  amendment  of  an  old  operates 
to  supersede  and  revoke  all  previous  inconsistent  and 
irreconcilable  constitutional  or  statutory  provisions  and 
rights  exercisable  thereunder,  at  least  so  far  as  their 
future  operation  is  concerned."  (Ency.  U,  S.  Sup.  Ct., 
vol.  4,  p.  71.)  "If  a  statute  is  repealed  without  a  saving 
clause,  the  efl'ect  is  to  obliterate  it  as  completely  as 
though  it  had  never  been  enacted."  (Bell  v.  Talman, 
67  Pac.  339;  Anderson  v.  Byrnes,  54  Pac.  821;  Makony 
V.  State,  12  Md.  322 ;  Wall  v.  State,  18  Tex.  882 ;  Sinking 
Fund  Com.  v.  George,  47  S.  W.  779;  Thome  v.  San 
Francisco,  4  Cal.  165;  GUlelandy.  Schnyder,  9  Kan.  569; 
McMain  v.  Blias,  31  Cal.  122.) 

If  an  assessment  is  made  without  any  law  authoriz-  - 
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ing  it,  is  such  an  assessment  any  assessment  at  all,  and 
is  a  case  under  it  any  sale?  Tax  proceedings  are  in 
invitum,  and  to  be  valid  must  be  stricti  juris.  (Cooley, 
Taxation,  269 ;  Moss  v.  Sheave,  23  Cal.  46 ;  People  v. 
Mahoney,  55  Cal.  288;  Lake  Co.  v,  M.  Co..  66  Cal.  20; 
Knowlton  v.  Moore,  85  N.  E.  160.)  Failure  to  comply 
with  the  statutory  requirements,  even  in  minute  par- 
ticulars, is  fatal  to  the  sale.  {Charland  v.  Home,  134  Am. 
St.  Rep.  696.)  If  substantial  requirements  are  not  com- 
plied with,  the  sale  is  void,  {Brown  v.  Wright,  17  V.  C. 
97;  Scales  v.  Alirs,  12  Ala.  617;  DeWiH  v.  Hays.  2  Cal. 
463.)  One  who  claims  title  to  land  under  a  sale  must 
affirmatively  show  that  the  law  was  strictly  complied 
with.  (Blakemoire  v.  Cooper,  125  Am.  St  Rep.  574; 
Ayers  v.  Lunol.  124  Am.  St.  Rep.  1046.)  The  assess- 
ment being  void,  all  subsequent  proceedings  and  the 
deed  thereunder  are  likewise  void.  (Wright  v.  Fox,  89 
Pac.  832;  Grotefend  v.  Ultz.  53  Cal.  666;  Kelsey  v. 
Abbott,  13  Ca!.  609;  Smith  v.  Davis,  30  Cal.  536;  Green- 
wood V.  Adams.  21  Pac.  1134;  Dranga  v.  Rowe.  59 
Pac.  944.) 

"Possession  under  a  tax  sale  certificate  is,  during  the 
period  of  redemption,  an  admission  that  the  possession 
is  subject  to  the  owner's  right  of  redemption  that  is  not 
adverse  to  the  true  owner."  {Feme  v.  Lawson,  33  Mo. 
35;  McKeighan  v.  Hopkins,  15  N.  W.  711;  Bowman  v. 
Wettig,  39  Ind.  416;  Hvlsman  v.  Deal,  108  Pac.  849; 
Burdick  v.  Kimball,  101  Pac.  845 ;  Kingston  v.  Ewart, 
116  Pac.  495.)  "A  purchaser  at  a  tax  sale  has  no  title 
until  the  time  for  redemption  has  expired."  {Harter  v. 
Com..  115  Pac.  1070.)  No  tender  of  the  taxes  or  of  the 
money  paid  need  be  made.  ( Rev.  Laws,  5514 ;  Dranga  v. 
Rowe,  59  Pac.  944;  McLaughlin  v.  Bonynge,  114  Pac. 
798;  Cohen  v.  Anderson,  135  Pac.  1096.) 

Chas.  B.  Henderson,  Carey  Van  Fleet,  and  E.  E.  Caine, 
for  Respondent :    • 

This  action  cannot  be  maintained,  for  the  reason  that 
the  assessment  upon  which  defendant's  deed  passed  was 
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a  good  assessment  at  the  time  it  was  made,  our  present 
section  of  the  constitution  not  being  self-executing,  and 
there  being  no  law  to  enforce  it  until  1913 ;  and  for  the 
further  reason  that  this  action  is  barred  by  section 
4951,  Revised  Laws,  which  has  been  the  law  during  all 
of  the  period  covered  by  the  facts. 

Section  1,  article  10,  of  the  cooatitution,  as  amended 
in  1906,  is  self-executing  to  the  extent  that  the  legis- 
lature cannot  assess  patented  mines  at  less  than  $600, 
but  it  is  not  self -executing  to  the  extent  that  the  assess- 
ment of  patented  mines  must  be  carried  out  by  further 
legislation.  {Swing  v.  Oroville  Mining  Co.,  56  Cal.  655 ; 
Grigin  v.  Rkoton,  107  S.  W.  381 ;  French  v.  Tesckemaker, 
24  Cal.  539;  Southern  Express  Co.  v.  Patterson,  123 
S.  W.  353 ;  Marahall  v.  Sherman,  51  Am.  St.  Rep.  656 ; 
Willis  v.  Mabon,  31  Am.  St.  Rep.  629;  Model  Heating 
Co.  v.  Magarity,  81  Atl.  397.) 

The  section  with  which  we  are  dealing  intends  only 
to  lay  down  certain  principles  with  regard  to  unifor- 
mity of  taxation  of  all  property,  including  patented 
mines,  laying  a  limitation  upon  the  power  of  the  legis- 
lature with  regard  to  patented  mines,  but  this  being  in 
and  of  itself  not  a  method  of  procedure  for  the  assess- 
ment of  patented  mines.  "Where  a  constitutional  provi- 
sion is  complete  in  itself,  it  needs  no  further  legislation 
to  put  it  in  force.  When  it  lays  down  certain  gen- 
eral principles  as  to  the  enactment  of  laws  upon  a  cer- 
tain subject,  or  for  the  incorporation  of  cities  of  certain 
populations,  or  for  uniform  laws  upon  the  subject  of 
taxation,  it  may  need  more  specific  legislation  to  make 
it  operative.  In  other  words,  it  is  self-executing  only  so 
far  as  it  is  susceptible  of  execution."  (Davis  v.  Burke, 
179  U.  S.  399,  45  L.  Ed.  251 ;  Stephens  v.  Benson,  91  Pac. 
577;  Acme  Dairy  Co.  v.  City  of  Astoria,  90  Pac.  193; 
State  V.  Jones,  137  Pac.  554;  Kelsey  v.  District  Court, 
139  Pac.  433 ;  Older  v.  Supreme  Court,  109  Pac.  478 ; 
Town  of  Lyons  v.  City  of  Longmont,  129  Pac.  198;  Lani- 
gan  v.  Town  of  Gallup,  131  Pac.  997;  St.  Louis  Ry.  Co. 
V.  Fire  Association,  28  L.  R.  A.  23.) 


t^Cooglc 


Wren  v.  Dix(»i 


Aignment  for  B«*p(uidetit 


The  statute  of  limitations,  in  cases  like  the  present, 
runs  during  minority  of  the  party  affected.  Whenever 
the  right  of  action  in  the  trustee  is  barred  by  the  statute 
of  limitations,  the  right  of  the  cestui  que  trust  is  thus 
also  barred.  {Meeks  v.  Olpkerts,  100  U.  S.  564,  25  L.  Ed. 
735. )  The  administrator  with  regard  to  the  heirs  stands 
in  the  relation  of  trustee  and  cestui  que  trust  (Harland 
V.  Peck,  33  Cal.  515.)  Upon  the  death  of  a  testator,  a 
right  of  action  vests  in  the  executor,  and  if  he  is  barred 
by  the  statute,  so  is  the  heir,  although  a  minor  when 
the  cause  of  action  accrued.  (Jenkina  v.  Jensen,  66  Fac. 
773 ;  McLeran  v.  Benton,  73  Cal.  329 ;  Dennis  v.  Bint, 
122  Cal.  40,  54  Pac.  378;  Stapples  v.  Connor,  79  Cal.  15, 
21  Pac.  380 ;  Patchett  v.  Railway  Co.,  100  Cal.  505,  35 
Pac.  73 ;  Lloyd  v.  Bail,  77  Fed.  365 ;  Snyder  v.  Saober,  56 
N.  J.  L.  20,  27  Atl.  1013.)  Where  a  trustee  holds  the 
legal  title  to  real  estate,  which  is  barred  by  the  statute 
of  limitations,  the  equitable  interests  dependent  upon  it 
will  also  be  defeated,  notwithstanding  that  the  cestui  que 
trust  is  an  infant.  (Wilson  v.  Louisville  Trust  Co.,  44 
S.  W.  121.) 

The  real  property  follows  the  personal  property  in  the 
hands  of  the  executor  or  administrator,  and  he  bears 
the  same  relationship  to  the  real  property  as  he  does  to 
the  personal  property.  (Griffith  v.  James,  155  Pac.  251; 
Bishop  V.  Locke,  158  Pac.  997;  Robertson  v.  Burrell, 
110  Cal.  568,  42  Pac.  1086;  Gearfleld  v.  Bridges,  75  Fed. 
47 ;  Webb  v.  Winter,  67  Pac.  691 ;  Matthews  v.  Dunkee, 
16  South.  413;  PaHee  v.  Thomas,  11  Fed.  778;  Nash  v. 
Simpson,  78  Me.  153,  3  Atl.  58;  Taft  v.  Decker,  182 
Mass.  110,  65  N.  E.  608.) 

There  is  no  claim  that  the  tax  deed  herein  is  void  upon 
its  face.  In  fact,  if  it  is  invalid  at  all,  it  is  voidable  and 
not  void;  voidable  by  reason  of  the  question  of  the  con- 
stitutionality of  the  statute  under  which  it  was  issued. 
A  void  deed  on  its  face  may  give  color  of  title  as  effectu- 
ally as  though  the  deed  were  regular  on  its  face  and  void 
for  reason  dehors  the  instrument.  This  is  especially 
true  where  the  effects  are  such  as  only  a  person  of  legal 


t,L.ooglc 


Wren  v.  Dixon 


OpiDloo  of  the  Goart — McCamn.  J. 


learning  and  experience  could  by  critical  examination 
discover.  (2  C.  J.,  sees.  336-338,  362-364.) 

By  the  Court,  McCarran,  J.  (after  stating  the  facts)  : 

As  we  view  the  case  at  bar,  it  presents  two  questions 
of  primary  importance :  First,  in  view  of  the  provisions 
of  section  1  of  article  10  of  the  constitution  of  this  state 
as  amended  in  1906  (Stats.  1907,  p.  501),  was  the 
assessment  made  in  1909  by  the  assessor  of  Eureka 
County  of  $10  per  acre  on  the  patented  mining  claim  of 
Thomas  Wren,  deceased,  a  valid  assessment,  and  inci- 
dental to  this,  were  the  certificate  of  sale  and  deed  made 
to  the  defendant  Dixon  valid  instruments?  Second,  is 
the  action  barred  by  the  statute  of  limitations?  We 
shall  approach  these  questions  in  the  order  stated. 

1, 2.  At  the  outset,  let  us  bear  in  mind  that  it  was 
not  until  after  the  constitutional  amendment  of  1902 
that  mining  claims  were  at  all  assessable  in  this  state. 
The  amendment  to  the  constitution  adopted  that  year 
provided  for  the  assessment  of  patented  mining  claims 
at  a  valuation  of  $10  per  acre.  Pursuant  to  that 
particular  amendment,  and  only  pursuant  thereto,  the 
legislature  of  1905  (Stats.  1905,  p.  81)  passed  the  act 
authorizing  assessors  to  assess  patented  mines ;  and  the 
statute  in  that  respect  points  for  its  authority  directly 
and  specifically  to  the  constitutional  amendment  adopted 
at  the  general  election  held  on  November  4,  1902. 
This  statute  took  its  constitutional  authority  and  its 
operative  vitality,  so  to  speak,  directly  from  the  consti- 
tutional amendment  providing  for  the  assessment  of 
patented  mines  at  a  flat  valuation  of  $10  per  acre. 

It  will  be  unnecessary  for  us  to  comment  on  or  even 
conjecture  as  to  the  reasons  that  impelled  the  legisla- 
ture of  1903  to  take  the  initial  step  in  setting  aside  this 
particular  amendment  to  section  1  of  article  10  of  the 
constitution;  suffice  it  to  say  that  it  passed  another 
amendment  to  that  section  and  article  of  the  constitu- 
tion, which  at  its  adoption  at  the  general  election  of 


:,.ndty  Google 


Wren  v.  Dixon 


OptDion  of  the  Court— McCarrkn,  3. 


1906  struck  completely,  nullified,  and  set  aside  this 
former  provision. 

Section  1  of  article  10  of  the  constitution  (Rev.  Laws, 
352)  after  its  adoption  in  1906  provided : 

"The  le^slature  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation,  and  shall 
prescribe  such  regulations  as  shall  secure  a  just  valu- 
ation for  taxation  of  all  property  real,  personal,  and 
possessory,  except  mines  and  mining  claims,  when  not 
patented,  the  proceeds  alone  of  which  shall  be  assessed 
and  taxed,  and  when  patented,  each  patented  mine  shall 
be  assessed  at  not  less  than  five  hundred  dollars  ($500) 
txcept  when  one  hundred  doilara  ($100)  in  labor  has 
been  actually  performed  on  such  patented  mine  during 
the  year  [we  italicize] ,  in  addition  to  the  tax  upon  the 
net  proceeds;  and  also  exempting  such  property  as  may 
be  exempted  by  law  for  municipal,  educational,  literary, 
scientific  or  other  charitable  purposes." 

It  must  be  remembered  that  the  assessment  made  by 
the  assessor  of  Eureka  County  upon  which  taxes  became 
delinquent  and  by  reason  of  which  certificate  of  sale  and 
tax  deed  were  ultimately  issued  to  respondent  was  in 
1909,  some  three  years  after  the  adoption  of  that  amend- 
ment to  section  1  of  article  10  of  the  constitution  last 
quoted.  It  is  the  contention  of  respondent  here  that 
inasmuch  as  no  statute  was  enacted  carrying  out  the 
provisions  of  this  constitutional  amendment  until  1913, 
four  years  after  the  assessment  of  1909,  therefore 
the  statute  of  1906,  enacted  under  the  provisions  of 
the  former  constitutional  amendment  providing  for  the 
assessment  of  patented  mines  on  the  basis  of  $10  per 
acre,  was  in  full  force  and  effect  in  1909 ;  and  they  sup- 
port this  contention  by  the  assertion  that  the  constitu- 
tional amendment  of  1906,  fixing  the  assessment  of 
patented  mines  at  not  less  than  $600,  was  not  self- 
executing  and  required  some  statute  similar  to  that  of 
1913  to  put  the  principle  in  operation. 

Assuming  the  correctness  of  respondent's  position  as 
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to  the  operative  effect  of  the  conatitutional  amendment 
of  1906,  which  question  we  deem  unnecessary  for  deter- 
mination,  it  does  not  to  our  mind  strengthen  their  posi- 
tion as  supporting  the  validity  of  the  assessment  made 
under  the  statute  of  1905.  It  will  not  be  contended  that 
the  statute  of  1906  would  have  been  operative  or  effec- 
tive for  any  purpose  under  the  constitution  of  this  state 
before  the  adoption  of  the  constitutional  amendment  of 
1903.  The  statute  of  1905  could  only  be  effective  under 
the  authority  of  the  amendment  to  the  constitution  of 
date  last  named.  Moreover,  the  peculiar  wording  and 
phraseology  of  the  statute  of  1905  is  not  to  be  over- 
looked. This  statute  does  not  attempt  in  itself  to  direct 
by  specific  language  the  assessment  of  patented  mines 
on  the  basis  of  $10  per  acre.  On  the  other  hand,  it 
studiously  avoided  such  language  and  pointed  directly 
to  a  section  and  an  article  of  the  constitution,  naming 
the  date  of  its  adoption,  as  being  the  taw  upon  which 
and  by  reason  of  which  the  statute  itself  would  be  man- 
datory on  the  several  assessors  requiring  them  to  assess : 
"At  the  valuation  placed  upon  them  [patented  mines] 
by  section  1  of  article  10  of  the  constitution  of  the 
State  of  Nevada  as  amended,  etc."  Did  this  statute  have 
operative  vitality?  Was  it  in  force  and  effect  after  the 
section  of  the  constitution  upon  which  it  rested  for  that 
vitality  was  by  popular  will  abrogated  and  a  new  and 
irreconcilable  policy  thereby  set  up  in  its  stead?  What- 
ever might  be  said  as  to  the  force  and  effect  of  this 
statute  up  to  the  time  of  the  adoption  of  the  amend- 
ment of  1906,  we  are  unable  to  find  a  rule  that  would 
give  it  operative  force  in  the  absence  of  a  saving  clause 
in  the  newly  adopted  constitutional  provision  or  in  some 
other  clause  of  the  constitution  itself  some  three  years 
after  the  adoption  of  the  new  constitutional  provision, 
which  was  in  itself  inconsistent  and  irreconcilable  with 
that  statute. 

Our  position  in  this  respect,  based  upon  the  doctrine 
as  we  find  it  established,  may  be  bluntly  expressed  thus : 
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The  constitutional  amendment  of  1906,  fixing  a  mini' 
mum  valuation  of  $600  upon  patented  mines,  absolutely 
nullified  the  statute  of  1905,  which,  taking  its  authority 
from  an  abrogated  constitutional  amendment,  fixed  the 
valuation  at  the  arbitrary  figure  of  $10  per  acre. 

Statutes  may  be  nullified,  in  so  far  as  their  future 
operation  is  concerned,  by  a  constitution  as  well  as  by 
statute.  (Cass  v.  Dillon,  2  Ohio  St.  608.)  Indeed,  it 
would  be  strange  if  it  were  otherwise.  The  constitution 
is  the  direct,  positive,  and  limiting  voice  of  the  people. 
It  may  establish  a  policy,  fix  a  limit  to  legislation  on  a 
given  subject,  or  prohibit  specified  acts  as  being  per- 
formed by  public  servants.  As  said  by  Mr.  Justice 
Thornton,  in  the  case  of  Oakland  Paving  Co.  v.  Hilton: 

*'In  fact  it  is  the  solemn  declaration  of  the  paramount 
organic  law  operating  on  all  departments  of  the  govern- 
ment, expressed  in  the  clearest  and  strongest  language 
of  prohibition.  No  act  can  be  done  by  any  department 
contrary  to  its  provisions.  It  is  a  law  absolutely  con- 
trolling the  legislative,  executive,  and  judicial  depart- 
ments of  the  government.  It  takes  effect  on  laws 
already  passed  as  well  as  to  those  to  be  enacted  in  the 
future."  (OakUmd  Paving  Co.  v.  Hilton,  69  Cal.  479,  11 
Pac.  3.) 

Our  position  here  is  baaed  upon  the  doctrine  which  we 
find  eminently  supported  by  authority,  to  the  effect  that 
in  the  absence  of  a  saving  clause  the  adoption  of  a  new 
constitution  or  the  amendment  of  an  old  constitution 
operates  to  supersede  and  revoke  all  previous  incon- 
sistent, and  irreconcilable  constitutional  and  statutory 
provisions  and  rights  exercised  thereunder,  at  least  so 
far  as  their  future  operation  is  concerned,  (6  R.  C.  L.) 

The  Supreme  Court  of  the  United  States,  in  dealing 
with  the  question  of  the  effect  of  federal  constitutional 
amendments  on  the  existing  constitutions  and  statutes 
of  the  several  states,  speaking  through  Mr.  Justice 
Harlan,  in  the  case  of  Neal  v.  State  of  Delaware,  103 
U.  S.  370,  26  L.  Ed.  567,  held,  in  substance,  that  the  legal 
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effect  of  the  adoption  of  amendments  to  the  federal 
constitution  and  the  laws  passed  for  their  enforcement 
was  to  annul  so  much  of  the  state  constitution  as  was 
Inconsistent  therewith. 

The  State  of  Pennsylvania,  in  adopting  a  new  consti- 
tution, incorporated  the  provision  that  all  preexisting 
laws  not  inconsistent  with  itself  should  continue  in 
force.  Prior  to  the  adoption  of  this  constitution,  and 
prior  to  the  establishment  or  ratification  of  the  federal 
constitution,  the  State  of  Pennsylvania  had  a  constitu- 
tional provision  prescribing  the  requisites  for  the 
establishment  of  citizenship.  The  new  constitution  of 
Pennsylvania,  passed  after  the  act  of  Congress  of  1799, 
is  entirely  silent  on  the  subject  of  citizenship,  save  and 
except  as  it  retained,  by  specific  provision,  preexisting 
laws  not  inconsistent  with  itself.  In  the  case  of  United 
States  V.  Villato,  2  Dall.  370,  1  L.  Ed.  419,  the  matter 
before  the  United  States  Circuit  Court  for  the  District 
of  Pennsylvania  turned  upon  the  question  whether  the 
prisoner  indicted  for  treason  had  become  a  citizen  of 
the  United  States  in  consequence  of  the  oath  taken  and 
subscribed  by  him  on  the  11th  day  of  May,  1793,  under 
the  provisions  of  the  former  laws  and  constitution  of 
Pennsylvania.  The  question  was  decided  on  the  exis- 
tence or  nonexistence  of  the  former  law  of  citizenship 
of  that  state  after  the  adoption  of  the  new  constitution, 
which,  although  it  contained  the  provision  that  all  pre- 
existing laws  should  continue  in  force,  was  silent  on 
the  question  of  citizenship.  One  of  the  justices  of  the 
cii^cuit  court  indulged  in  this  language : 

"The  act  of  assembly  is  obviously  inconsistent  with 
the  existing  constitution  of  the  state,  and  therefore  can- 
not be  saved  by  the  general  provision  of  the  schedule 
annexed  to  it." 

Another  of  the  justices  applied  the  same  rule  in 
different  language,  thus : 

"The  only  act  of  naturalization  suggested,  depends 
upon  the  existence  or  nonexistence  of  a  law  of  Pennsyl- 
vania ;  and  it  is  plain  that  upon  the  abolition  of  the  old 
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oonatitution  of  the  state,  the  law  became  inconsistent 
with  the  provision^  of  the  new  constitution,  and,  of 
course,  ceased  to  exist  long  before  the  supposed  act  of 
naturalization  was  performed." 

Here  was  a  case  in  which  a  criven  subject,  namely, 
citizenship,  was  specifically  dealt  with  by  a  provision  of 
the  former  constitution  of  the  State  of  Pennsylvania. 
At  the  time  of  the  enactment  of  the  new  constitution  of 
that  state,  what  might  be  termed  a  saving  clause  was 
incorporated  therein,  which  saving  clause  would  seem 
to  keep  in  force  and  effect  preexisting  laws  not  incon- 
sistent with  the  new  constitution.  On  the  subject  of 
citizenship,  however,  the  new  constitution  made  no  men- 
tion; it  was  absolutely  silent.  The  circuit  court,  in 
deciding  the  matter,  specifically  referred  to  the  fact  that 
the  circumstances  of  the  case  rendered  it  unnecessary 
to  inquire  into  the  relative  jurisdiction  of  the  state  and 
federal  governments  on  the  subject  of  citizenship,  but 
decided  the  question  rather  in  the  light  of  the  rule 
asserted  in  the  quotations  above  set  forth,  and  which  by 
analogy  we  deem  applicable  here. 

In  the  case  at  bar  we  find  a  former  constitutional 
provision  levying  an  arbitrary  assessment  in  the  way 
of  taxation  upon  a  specific  character  of  property,  and 
under  the  provisions  of  that  constitution  we  find  a 
statute  enacted,  which  statute  points  to  that  constitu- 
tional provision  for  its  operative  force  and  effect.  Some 
years  later  another  constitutional  provision  is  adopted 
dealing  with  the  same  subject  as  that  dealt  with  in  the 
former.  The  latter  constitutional  provision,  however, 
not  only  nullifies,  but  absolutely  abrogates  and  sets  aside, 
the  former  constitutional  provision;  and  under  such 
conditions  we  are  asked  to  hold  in  force  and  effect, 
without  even  the  pretense  of  a  saving  clause,  a  stat- 
ute enacted  under  the  former  constitutional  provision, 
inconsistent  with  the  latter.  But  the  rule  of  law  inter- 
woven into  the  best-considered  decisions  is  otherwise, 
and  this  rule  is  so  well  asserted  and  by  such  eminent 
authority  that  we  cannot  hesitate  to  apply  it  where,  as 
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here,  it  appears  bo  applicable.  (6  R.  C.  L.)  Asain, 
referring  to  the  contention  that  the  jiewly  amended  sec- 
tion of  the  constitution  was  not  self-executing,  we  may 
say  that,  even  though  such  contention  be  conceded,  the 
provision  was,  however,  prohibitory  in  its  characteTt 
inasmuch  as  it  negatived  the  idea  of  the  assessment  of 
patented  mines  on  a  basis  of  less  than  $500  in  valuation. 

The  principle  to  be  applied  here  is  aptly  illustrated  in 
the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Norton  v.  Board  of  Commissioners,  129 
U.  S.  479,  9  Sup.  Ct.  322,  32  L.  Ed.  774.  The  constitu- 
tion of  the  State  of  Tennessee,  prior  to  March  26,  1870, 
contained  this  general  provision : 

"The  general  assembly  shall  have  power  to  authorize 
the  several  counties  and  incorporated  towns  in  this  state 
to  impose  taxes  for  county  and  corporation  purposes 
resi>ectively,  in  such  manner  as  shall  be  prescribed  by 
law;  and  all  property  shall  be  taxed  according  to  its 
value,  upon  the  principles  established  in  regard  to  state 
taxation."  (Const.  1834-35,  art.  2,  sec.  29.) 

On  the  8th  day  of  February,  1870,  the  assembly  of 
the  State  of  Tennessee  enacted  a  statute,  under  this 
provision  of  the  constitution,  authorizing  the  city  of 
Brownsville  to  issue  corporate  bonds  to  the  amount  of 
$200,000  for  railroad  purposes,  and  further  authorizing 
the  corporate  authority  of  the  city  of  Brownsville  to  levy 
annually  an  assessment  upon  all  the  taxable  property 
within  the  limits  of  the  corporation  suHicient  to  pay  the 
annual  interest  on  the  bonds,  and  also  to  establish  a 
sinking  fund  for  the  ultimate  redemption  of  the  bonds. 
On  the  5th  day  of  May,  1870,  this  constitutional  pro- 
vision of  the  State  of  Tennessee  was  by  public  vote 
amended  by  the  addition  of  other  sections,  one  of  which 
provided : 

"But  the  credit  of  no  county,  city,  or  town  shall  be 
given  or  loaned  to  or  in  aid  of  any  person,  company, 
association,  or  corporation,  except  upon  an  election  to 
be  first  held  by  the  qualified  voters  of  such  county,  city, 
or  town,  and  the  assent  of  three-fourths  of  the  votes 
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cast  at  said  election.  Nor  shall  any  county,  ci^,  or  town 
become  a  stockholder,  with  others,  in  any  company, 
association,  or  corporation,  except  upon  a  like  election, 
and  the  assent  of  a  like  majority." 
Another  section  of  the  amendment  read : 
"All  laws  and  ordinances  now  in  force  and  in  use  in 
this  state,  not  inconsistent  with  this  constitution,  shall 
continue  in  force  and  use  until  they  shall  expire,  or  be 
altered  or  repealed  by  the  legislature." 

The  question  before  the  Supreme  Court  of  the  United 
States  was  as  to  the  effect  of  the  constitutional  amend- 
ment upon  the  act  of  the  legislature  passed  prior  to  the 
adoption  of  that  amendment.  A  consideration  of  the 
reasoning  therein  resorted  to  by  the  learned  Chief  Jus- 
tice of  the  Supreme  Court  of  the  United  States,  keeping 
in  mind  its  applicability  to  the  point  under  consideration 
here,  aids  us  in  making  our  position  more  lucid.  It  was 
there  pointed  out,  in  the  opinion  written  by  Mr.  Justice 
Fuller,  that  the  inhibition  contained  in  the  constitutional 
amendment  was  self-executing  as  an  inhibition,  and 
although  it  might  require  a  new  and  additional  act  of 
the  legislature  to  put  the  full  force  and  effect  of  the 
constitutional  provision  into  operation,  nevertheless  the 
constitutional  provision  itself  negatived  the  idea  of 
the  very  thing  provided  for  in  the  former  legislative  act, 
and  hence  prohibited  the  municipality  from  proceeding 
thereunder.  The  court  there  laid  special  emphasis  upon 
the  fact  that,  even  though  the  new  constitutional  pro- 
vision in  its  entirety  was  not  self -executing,  the  inhibi- 
tion set  up  by  the  amendment  was  self -executing.  Thus 
the  statute  enacted  on  the  8th  day  of  February,  1870, 
by  the  assembly  of  the  State  of  Tennessee,  conferring 
power,  under  a  former  constitutional  provision,  to  a 
municipality  to  perform  a  specific  act,  although  neither 
amended  nor  repealed,  was  made  inoperative  because 
the  very  thing  which  it  authorized  the  municipality 
to  do  was  prohibited  by  the  constitutional  amendment 
of  May  6  of  the  same  year.  The  court  there  refers 
to  the  principle  laid  down  in  the  cases  of  Concord  v. 
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Portamowth  Savings  Bank,  92  U.  S.  625,  and  Railroad 
Company  v.  Falconer,  103  U.  S.  821,  and  draws  atten- 
tion to  the  distinction  between  the  operation  of  a  con- 
stitutional limitation  upon  the  power  of  the  legislature 
and  of  a  constitutional  inhibition  upon  the  munici- 
pality itself.  "In  the  former  case,"  says  the  court,  "past 
legislative  action  is  not  necessarily  affected,  while  in  the 
latter  it  is  annulled.  Of  course,  if  an  entirely  new 
organic  law  is  adopted,  provision  in  the  schedule  or  some 
other  part  of  the  instrument  must  be  made  for  keeping 
in  force  all  laws  not  inconsistent  therewith.  •  *  * 
But  such  a  provision  does  not  perpetuate  any  previous 
law  enabling  a  municipality  to  do  that  which  it  is 
subsequently  forbidden  to  do  by  the  constitution." 

So  in  the  case  at  bar  we  say,  assuming  that  parts  of 
the  constitutional  amendment  of  1906  required  future 
legislation  to  put  them  in  operation,  that  phase  of  the 
constitutional  amendment  of  1906  which  established  a 
minimum  valuation  to  be  placed  as  an  assessment 
against  patented  mining  claims  speciflcally  negatived 
the  idea  of  a  lesser  valuation,  and  hence  prohibited 
assessment  of  patented  mining  claims  on  the  basis  of 
$10  per  acre.  This  prohibition  was  immediately  self- 
executing,  and  required  no  statute  to  either  emphasize 
its  inhibition  or  to  place  it  in  operation.  So  the  statute 
of  1905,  which  provided  for  an  assessment  of  patented 
mines  on  the  basis  of  a  lesser  valuation  than  that  fixed 
specificially  as  a  minimum  by  the  constitutional  amend- 
ment of  1906,  although  neither  repealed  nor  amended 
by  legislative  act  until  1913,  became  a  nullity  after  the 
adoption  of  this  constitutional  amendment,  inasmuch  as 
its  operation  would  be  in  direct  contravention  to  the  inhi- 
bition established  by  the  amendment.  It  was  undoubt- 
edly the  intention  of  the  people  of  this  state,  when" 
they  adopted  this  constitutional  amendment,  to  foster 
and  encourage  the  mining  industry  of  this  state  and  to 
promote  development  of  mineralized  ground;  and  to 
that  end  they  declared  that  patented  mines  should  be 
exempt  where  the  development  or  prospect  work  was 
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performed  thereon,  at  least,  to  the  extent  of  ¥100,  and, 
where  no  such  labor  was  performed,  the  patented  mine 
should  be  assessed  for  not  less  than  $500. 

3.  Mr.  Cooley,  in  his  work  on  Constitutional  Limita- 
tions, says: 

"The  object  of  construction,  as  applied  to  a  written 
constitution,  is  to  give  effect  to  the  intent  of  the  people 
in  adopting  it.  In  the  case  of  all  written  laws,  it  is  the 
intent  of  the  law-giver  that  is  to  be  enforced.  But  this 
intent  is  to  be  found  in  the  instrument  itself.  It  is  to 
be  presumed  that  language  has  been  employed  with 
sufficient  precision  to  convey  it,  and,  unless  examination 
demonstrates  that  the  presumption  does  not  hold  good 
in  the  particular  case,  nothing  will  remain  but  to  enforce 
it."  (Cooley,  Const.  Lim.  6th  ed.  69.) 

The  same  principle  may  be  found  in  application  in  the 
cases  of  People  ex  rel.  Decatur  &  State  Line  Ry.  Co.  v. 
McRobeits,  62  111.  38,  and  MitcheU  v.  /.  &  St.  L.  R.  R. 
&  C.  Co..  68  III.  286. 

4.  This  court  in  the  case  of  Goldfield  Consolidated 
Mines  Co.  v.  State,  35  Nev.  178,  127  Pac.  77,  had  under 
consideration  the  construction  and  application  of  section 
1  of  article  10  of  the  constitution  as  amended  in  1906, 
and  there  held  that,  where  $100  worth  or  more  of  labor 
has  been  expended  on  a  patented  mining  claim  during 
any  one  year  and  prior  to  the  time  of  assessment,  the 
mine  is  exempt  from  taxation  except  on  the  proceeds 
thereof. 

Following  the  decision  in  that  case,  it  may  be  said  that 
this  section  of  the  constitution  sets  up  two  distinct  nega- 
tives, t.  e.,  first,  a  patented  mine  cannot  be  assessed  at 
less  than  $500  if  the  labor  has  not  been  performed; 
second,  a  patented  mine  on  which  the  labor  has  been 
performed  cannot  be  assessed  at  either  more  or  less  than 
$500 — "is  exempt  from  taxation  except  on  the  proceeds 
thereof."  {Goldfield  Consolidated  Mines  Co.  v.  State, 
supra.) 
Counsel  for  respondent  asks  the  question : 
"Does  this  section  of  the  constitution  contain  within 
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its  own  terms  a  complete  rule  of  conduct  protecting  the 
right  of  exemption  for  $100  worth  of  work  done  upon  a 
patented  mining  claim?" 

We  may  answer  this  by  saying  that  in  this  respect  it 
makes  no  difference,  because,  if  the  labor  was  per- 
formed, assessment  for  any  sum  was  prohibited ;  hence 
the  assessment  in  this  case  would  be  void.  If  labor  was 
not  performed,  the  assessment  for  a  sum  less  than  $500 
was  prohibited ;  hence,  the  assessment  in  this  case  would 
be  void.  The  case  presented  here  emphasizes  the  rule 
that  prohibitory  provisions  in  a  constitution  are  usually 
self -executing. 

It  is  apparent  that  in  either  event  above  referred  to 
a  patented  mine  cannot,  under  the  provisions  of  this 
section  of  the  constitution  and  in  the  light  of  the  rule  of 
this  court  in  the  Gotdfield  case,  supra,  be  assessed  for 
less  than  $500.  Here  was  a  new  provision  in  the 
organic  law  of  the  state,  one  that  set  up  a  prohibi- 
tion which  in  itself  required  no  legislation  to  execute; 
one  that  negatived  future  legislation  as  to  the  matter 
covered  by  the  prohibition ;  one  that  nullified,  repealed, 
and  set  aside  the  future  efficacy  of  then  existing  legis- 
lation, provisions  of  which  were  in  contravention  to  this 
prohibition.  Here  was  a  constitutional  provision  which 
with  no  uncertainty  limited  the  assessment  of  patented 
mines  by  fixing  a  minimum  less  than  which  no  assess- 
ment was  to  be  valid.  It  requires  no  further  citation  of 
authorities  than  those  we  have  herein  set  forth  to  sup- 
port the  proposition  that  any  act  which  came  within 
the  prohibition  was  void,  and  any  statute  which  sought 
to  continue  a  policy  expressly  prohibited  by  this  con- 
stitutional provision,  whether  enacted  prior  or  subse- 
quent to  the  adoption  of  the  constitutional  amendment, 
was,  in  the  absence  of  a  saving  clause  in  the  constitution 
itself,  nullified.  There  can  be  no  question,  as  we  view 
the  situation,  that  the  statute  of  1905  providing  for  the 
assessment  of  patented  mines  on  a  basis  which  fell 
within  the  specific  prohibition  of  the  constitutional 
amendment  of  1906  was  after  the  adoption  of  that 
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constitutional  amendment  nuUifled,  repealed,  and  set 
aside  as  much  so  as  though  it  had  never  existed. 

6.  The  rule  is  stated  and  supported  by  authority  that 
prohibitory  provisions  in  a  constitution  are  usually  self- 
executing  to  the  extent  that  anything  done  in  violation 
of  them  is  void.  (6  R.  C.  L.  62;  State  ex  rel.  Delgado 
V.  Romero,  17  N.  M.  81, 124  Pac.  649,  Ann.  Caa.  1914c; 
1114.)  Thia  doctrine  was  applied  by  the  Supreme  Court 
of  California  in  a  series  of  cases  arising  after  the  adop- 
tion of  the  new  constitution  of  that  state  in  1879.  The 
case  of  Oakland  Paving  Co.  v.  Hilton,  supra,  presents  a 
question  very  much  like  that  at  bar,  and  it  will  be  noted 
that  in  that  case  the  court  held  that,  when  a  constitu- 
tional provision  is  prohibitory  in  its  language,  no  legisla- 
tion is  required  to  execute  such  provision ;  for  it  is  then 
self-executing. 

"Every  constitutional  provision,"  says  the  court,  "is 
self-executing  to  this  extent,  that  everything  done  in 
violation  of  it  is  void." 

To  the  same  effect  we  find  the  cases  of  McDonald  v. 
Patterson,  54  Gal.  246;  Donahue  v.  Graham,  61  Cal. 
276;  Ewing  v.  Oroville  Min.  Co.,  56  Cal.  649. 

Counsel  for  respondent,  in  a  masterful  presentation 
by  way  of  exhaustive  brief,  cite  us  to  many  eminent 
authorities  relative  to  the  subject  at  hand:  Griffin  v. 
Rhoton  et  ol.,  85  Ark.  89,  107  S.  W.  380;  Marshall  v. 
Sherman,  148  N.  Y.  9,  42  N.  E.  419,  34  L.  R.  A.  757,  51 
Am.  St.  Rep.  654;  Southern  Express  Co.  v.  Patterson, 
122  Tenn.  279.  123  S.  W.  353 ;  Davis  v.  Burke,  179  U.  S. 
399,  21  Sup.  Ct.  210,  45  L.  Ed.  249;  Willis  v.  Mabon,  48 
Minn.  140,  50  N.  W.  1110,  16  L.  R.  A.  281,  31  Am.  St, 
Rep.  626;  Model  Heating  Co.  v.  Magarity,  12  Boyce 
(Del.)  469,  81  Atl.  394,  L.  R.  A.  1915B,  665;  French  v. 
Teschemaker,  24  Cal.  518.  These  authorities,  as  well  as 
many  others,  support  one  great  fundamental  principle. 
This  principle  is  best  expressed  in  the  language  of  Judge 
Cooley  in  his  work  on  Constitutional  Limitations  wherein 
he  says : 

"A  constitutional  provision  may  be  said  to  be  self- 
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executing  if  it  supplies  a  sufficient  rule  by  means  of 
which  the  right  given  may  be  enjoyed  and  protected, 
or  the  duty  imposed  may  be  enforced ;  and  it  is  not  self- 
executing  when  it  merely  indicates  principles,  without 
laying  down  rules  by  means  of  which  those  principles 
may  be  given  the  force  of  law."  (Cooley,  Const  Lim., 
7th  ed.  121.) 

In  the  case  of  Davia  v.  Burke,  supra,  relied  upon  by 
counsel,  we  note  the  signiiicant  language  emphasizing 
the  very  thing  we  have  heretofore  mentioned.  There 
Mr.  Justice  Brown,  speaking  for  the  Supreme  Court  of 
the  United  States,  said: 

"Where  a  constitutional  provision  is  complete  in  itself, 
it  needs  no  further  legislation  to  put  it  in  force.  When 
it  lays  down  certain  general  principles,  as  to  enact  laws 
upon  a  certain  subject,  or  for  the  incorporation  of  cities 
of  certain  population,  or  for  uniform  laws  upon  the 
subject  of  taxation,  it  may  need  more  specific  legislation 
to  make  it  operative.  In  other  words,  it  is  self-executing 
only  so  far  as  it  is  susceptible  of  execution,  but  where 
a  constitution  asserts  a  certain  right,  or  lays  down  a 
certain  principle  of  law  or  procedure,  it  speaks  for  the 
entire  people  as  their  supreme  law,  and  is  full  auUiority 
for  all  that  is  done  in  pursuance  of  its  provisions." 

Here  is  the  line  that  distinguishes  the  case  at  bar. 
The  section  of  the  constitution  under  consideration  pro- 
hibits a  given  act.  In  that  prohibition  it  "lays  down 
certain  general  principles ;  *  *  *  it  speaks  for  the  entire 
people  as  their  supreme  law,  and  is  full  authority  for 
all  that  is  done  in  pursuance  of  its  provisions."  In 
short,  it  is  complete  within  itself  to  the  extent  of  the 
prohibition.  It  is  self-executing  to  the  extent  that  it 
prohibits  the  taxation  of  patented  mines  for  a  less  sum 
than  $500. 

The  Supreme  Court  of  Minnesota,  in  the  case  of  WilUs 
V.  Mabon,  supra,  took  occasion  to  make  the  following 
observation  patent  to  the  matter  under  consideration : 

"A  constitution  is  but  a  higher  form  of  statutory  law, 
and  it  is  entirely  competent  for  the  people,  if  they  so 
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desire,  to  incorporate  into  it  self-executing  enactments. 
These  are  much  more  common  than  formerly,  the  object 
being  to  put  it  beyond  the  power  of  the  legislature  to 
render  them  nugatory  by  refusing  to  enact  legislation  to 
carry  them  into  effect.  Prohibitory  provisions  in  a  con- 
stitution are  usually  self-executing  to  the  extent  that 
anything  done  in  violation  of  them  is  void.  •  •  * 
The  question  in  every  case  is,  whether  the  language  of 
the  constitutional  provision  is  addressed  to  the  courts 
or  the  legislature,  does  it  indicate  that  it  was  intended 
as  a  present  enactment,  complete  in  itself  as  definitive 
legislation,  or  does  it  contemplate  subsequent  legislation 
to  carry  it  into  effect?  This  is  to  be  determined  from  a 
consideration,  both  of  the  language  used  and  of  the 
intrinsic  nature  of  the  provision  itself.  If  the  nature 
and  extent  of  the  right  conferred  and  of  the  liability 
imposed  is  fixed  by  the  provision  itself,  so  that  they  can 
be  determined  by  the  examination  and  construction  of 
its  own  terms,  and  there  is  no  language  used  indicating 
that  the  subject  is  referred  to  the  legislature  for  action, 
then  the  provision  should  be  construed  as  self-executing, 
and  its  language  as  addressed  to  the  courts." 

In  the  case  at  bar,  a  positive  prohibition  is  found 
whereby  the  legislative,  as  well  as  the  executive,  branch 
of  the  government  is  bound,  whereby  the  act  of  taxation 
of  a  given  class  of  property  is  prohibited  where  such 
taxation  is  less  than  a  given  sum.  Does  not  this  indicate 
that  it  was  intended  as  a  present  enactment  complete  in 
itself,  as  "definitive  legislation" — a  complete  and  posi- 
tive prohibition?  Does  it  contemplate  subsequent  legis- 
lation to  carry  it  into  effect?  What  legislation  is 
necessary  to  emphasize  that  which  prohibits  a  given 
act? 

6.  In  determining  when  a  constitutional  provision  is 
self-executing,  we  would  distinguish  between  declara- 
tive constitutional  limitation  of  legislative  power  on  a 
given  subject,  within  which  limitation  legislation  might 
or  should  be  enacted,  and  positive  constitutional  inhibi- 
tion, which  inhibition  no  legislative  act  could  relieve  or 
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modify.  The  former  might  require  future  legislation ;  the 
latter  must,  by  reason  of  its  verynature,be  self -executing. 

But  again,  respondent  contends  that  inasmuch  as  it 
would  require  legislation  to  put  in  operation  certain 
phases  of  section  1  of  article  10  as  amended,  therefore 
nothing  contained  in  the  section  was  self-executing.  But 
apply  this  reasoning  to  the  same  section  as  it  was 
originally  written  and  as  it  stood  before  it  was  amended 
in  1903;  the  section  then  prescribed: 

"The  legislature  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  real,  personal  and  posses- 
sory, excepting  mines  and  mining  claims,  the  proceeds 
of  which  alone  shall  be  taxed.     *     *     "" 

Here  was  a  constitutional  provision  which  in  its 
entirety,  according  to  respondent's  theory,  would 
require  legislation  to  make  completely  ■  operative. 
Indeed,  legislation  was  by  the  very  language  of  the 
section  directed,  but  did  it  require  any  legislation  to 
enforce  the  inhibitory  clause  "excepting  mines  and  min- 
ing claims,  the  proceeds  of  which  alone  shall  be  taxed?" 
Could  any  amount  of  legislation  more  forcibly  prohibit 
the  taxing  of  this  class  of  property?  Was  not  this  class 
of  property  exempted  from  taxation  by  the  very  lan- 
guage of  the  section  itself?  Was  not  this  prohibition 
self-executing?  Manifestly  so.  Apply  this  reasoning  to 
the  section  of  the  constitution  as  it  now  stands,  and  in 
which,  as  we  have  already  shown,  in  the  light  of  the 
decision  in  the  Golddeld  Consolidated  case,  there  is  a 
specific  prohibition  under  which  patented  mines  are  not 
to  be  assessed  in  any  event  for  less  than  $500.  Could 
any  legislative  language  make  this  prohibition  more 
forcible?  Was  any  legislative  language  necessary  to 
prohibit  what  the  organic  law  already  prohibited? 

7.  Reasoning  as  we  do  as  to  the  force  and  effect  of 
the  statute  of  1905  after  the  adoption  of  the  constitu- 
tional amendment  of  1906,  the  assessment  made  by  the 
assessor  of  Eureka  County  of  the  Good  Hope  mining 
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claim  and  mill  site,  being  based  on  a  valuation  of  $10 
per  acre  was  void,  inasmuch  as  an  assessment  of  that 
character  was  made  in  tiie  face  of  the  strict  inhibition 
of  the  constitution.  It  follows  that,  the  act  of  assess- 
ment of  the  claim  in  the  manner  in  which  it  was  assessed 
by  the  authority  of  Eureka  County  being  void,  the  sale 
which  followed  the  delinquency  was  in  itself  void. 

The  statute  of  1905  passed  pursuant  to  the  former 
constitutional  amendment  had  been  nullified  by  the  con- 
stitutional amendment  of  1906.  It  was  of  no  more  force 
and  effect  than  though  it  had  never  ^cisted.  (Oakland 
Paving  Co.  v.  Hilton,  supra.)  Hence  any  assessment 
made  under  its  provisions  or  by  its  authority  was  as 
void  as  the  statute  itself. 

Mr.  Cooley,  in  his  work  on  Taxation,  3d  ed.  vol.  2,  p. 
912,  in  discussing  tax  sales  as  being  made  exclusively 
under  a  statutory  power,  says: 

"It  is  therefore  accepted  as  an  axiom,  when  tax  sales 
are  under  consideration,  that  a  fundamental  condition 
to  their  validity  is  tiiat  there  should  have  been  a  sub- 
stantial compliance  with  the  law  in  all  the  proceedings 
of  which  the  sale  was  the  culmination.  This  would  be 
the  general  rule  in  all  cases  in  which  a  man  is  to  be 
divested  of  his  freehold  by  adversary  proceedings,  but 
special  reasons  make  it  peculiarly  applicable  to  the  case 
of  tax  sales." 

If  this  rule  can  be  stated  by  the  learned  authority 
as  being  axiomatic  with  reference  to  the  proceedings 
after  the  assessment,  how  much  more  so  do  they  apply 
in  a  case  where  the  assessment  itself  is  made  under  a 
void  statute;  yea,  more,  made  in  the  very  face  of  a 
constitutional  prohibition? 

To  the  same  effect  are  the  following  cases :  McLatigh- 
lin  V.  Thompson,  55  111.  249;  Kemper  v.  McLelland's 
Lessee,  19  Ohio,  308;  Gamble  v.  Witty,  55  Miss.  26; 
Hardenburgh  v.  Kidd,  10  Cal.  402;  Riverside  Co.  v. 
HoweU,  113  III.  259. 

8,  9.  Respondent  contends,  and  the  trial  court  decided, 
that  the  action  was  barred  by  the  statute  of  limitation ; 
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and  this  constitutes  the  second,  but  not  the  secondary, 
proposition  in  the  case.  We  turn  first  to  our  statute  for 
answer  to  this  contention,  keeping  in  mind  the  fact  that 
the  property  in  question  was  real  property,  and  that  the 
sale  was  not  pursuant  to  the  judgment  of  any  court,  but 
was  pursuant  to  prescribed  statutory  procedure. 

Section  4946,  Revised  Laws,  provides : 

"Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  act,  after  the  cauae  of  action 
shall  have  accrued,  except  where  a  different  limitation 
is  prescribed  by  statute." 

Section  4961,  Revised  Laws  (section  9  of  the  Civil 
Practice  Act),  apphcable  to  actions  for  recovery  of  min- 
ing claims,  cited  and  relied  upon  by  respondent  in  sup- 
port of  his  contention,  is  as  follows : 

"No  action  for  the  recovery  of  mining  claims,  or 
for  the  recovery  of  the  possession  thereof,  shall  be 
maintained,  unless  it  appear  that  the  plaintiff,  or  those 
through  or  from  whom  he  claims,  were  seized  or  pos- 
sessed of  such  mining  claim,  or  were  the  owners  thereof, 
according  to  the  laws  and  customs  of  the  district  embrac- 
ing the  same,  within  two  years  before  the  commence- 
ment of  such  action.  Occupation  and  adverse  possession 
of  a  mining  claim  shall  consist  in  holding  and  working 
the  same,  in  the  usual  and  customary  mode  of  holding 
and  working  similar  claims  in  the  vicinity  thereof.  All 
the  provisions  of  this  act  which  apply  to  other  real 
estate,  so  far  as  applicable,  shall  be  deemed  to  include 
and  apply  to  mining  claims ;  provided,  that  in  such  appli- 
cation 'two  years'  shall  be  held  to  be  the  period  intended 
whenever  the  term  'five  years'  is  used;  and  provided, 
further,  that  when  the  terms  'legal  title'  or  'title'  are 
used,  they  shall  be  held  to  include  title  acquired  by  loca- 
tion or  occupation,  according  to  the  usages,  laws,  and 
customs  of  the  district  embracing  the  claim." 

It  may  be  well  here  to  note  the  words  of  the  statute 
last  quoted,  which,  if  we  followed  the  common  and  ordi- 
nary canons  of  construction,  we  cannot  declare  to  be 
devoid  of  meaning  or  to  be  without  the  force  and  eftect 
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conveyed  by  the  words  therein  taken  in  their  usual  and 
ordinary  acceptation : 

"All  the  provisions  of  this  act,  which  apply  to  other 
real  estate,  so  far  as  applicable,  shall  be  deemed  to 
include  and  apply  to  mining  claims;  provided,  that  in 
such  application  'two  years'  shall  be  held  to  be  the  period 
intended  whenever  the  term  'five  years'  is  used." 

With  this  provision  in  mind,  we  turn  to  those  sections 
of  this  act  which  apply  to  other  real  estate  as  regards 
actions  for  the  recovery  thereof;  and,  without  com- 
menting on  the  significance  of  its  position  in  the  act,  it 
will  suffice  to  say  that  we  find  it  in  the  next  succeeding 
section,  to  wit,  section  4952  of  the  Revised  Laws,  being 
section  10  of  the  act.    It  prescribes  as  follows : 

"No  cause  of  action,  or  defense  to  an  action,  founded 
upon  the  title  to  real  property,  or  to  rents,  or  to  services 
out  of  the  same,  shall  be  eifectual,  unless  it  appear  that 
the  person  prosecuting  the  action,  or  making  the  defense, 
or  under  whose  title  the  action  is  prosecuted,  or  the 
defense  is  made,  or  the  ancestor,  predecessor  or  grantor 
of  such  person,  was  seized  or  possessed  of  the  premises 
in  question  within  five  years  before  the  committing  of 
the  act  in  respect  to  which  said  action  is  prosecuted  or 
defense  made." 

It  will  be  noted  that  by  the  provisions  of  section  4961 
this  section  is  made  to  apply  to  actions  for  the  recovery 
of  mining  claims;  and  where  the  term  "five  years"  is 
used,  two  years  is  to  be  understood  as  applicable  to  the 
last-named  class  of  property. 

We  remember  that  section  4952  prescribes  a  limita- 
tion as  to  the  time  within  which  a  cause  of  action  or  a 
defense  to  an  action  founded  upon  the  title  to  real  prop- 
erty shall  be  effectual ;  and,  with  this  in  mind,  we 
inquire.  Is  there  any  provision  of  this  act,  or  any  other 
statute,  which  establishes  an  exception  to  the  rule  laid 
down  by  section  4952  affecting  the  time  for  the  com- 
mencement of  actions  founded  upon  title  to  real  prop- 
erty? And  in  answer  to  this  we  find  section  4966, 
which  reads  as  follows : 
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"If  a  person  entitled  to  commence  an  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof,  or  to  make  any  entry  or  defense, 
founded  on  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  »ame,  be  at  the  time  such  title  shall 
first  descend  or  accrue,  either:  1.  Within  the  &ge  of 
majority;  or,  2.  Insane;  or,  3.  Imprisoned  on  a  crim- 
inal charge,  or  in  execution  upon  conviction  of  a  crim- 
inal offense,  for  a  term  less  than  for  life  —  the  time 
during  which  such  disability  continues  is  not  deemed 
any  portion  of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  actions,  or  the  making  of  such 
entry  or  defense,  but  such  action  may  be  commenced  or 
entry  or  defense  made,  within  the  period  of  two  years 
after  such  disability  shall  cease,  or  after  the  death  of 
the  person  entitled,  who  shall  die  under  such  disability, 
but  such  action  shall  not  be  commenced,  or  entry  or 
defense  made,  after  that  period."    (Rev.  Laws,  4966.) 

This  section  applies  as  an  exception  to  the  specific 
provisions  of  section  4952,  wherein  the  time  for  the  com- 
mencement of  an  action  founded  upon  the  title  to  real 
property  is  fixed.  The  rule  established  by  section  4952, 
together  with  its  exception  as  established  by  section 
4966,  applies  to  actions  for  the  recovery  of  real  estate; 
and  the  rule  established  by  these  two  sections  is  by 
specific  provision  made  to  apply  with  equal  force  and 
effect  to  section  4951,  because  by  the  last-named  section 
it  is  provided : 

"All  provisions  of  this  act,  which  apply  to  other  real 
estate,  so  far  as  applicable,  shall  be  deemed  to  include 
and  apply  to  mining  claims;  provided,  that  in  such 
application  'two  years'  shall  be  held  to  be  the  period 
intended  whenever  the  term  'five  years'  is  used." 

Hence,  by  interpolation,  we  read  section  4951,  Revised 
Laws,  as  follows : 

"No  action  for  the  recovery  of  mining  claims,  or  for 
the  recovery  of  the  poasesaion  thereof,  shall  be  main- 
tained, unless  it  appear  that  the  plaintiff,  or  those 
through  or  for  whom  he  claims,  were  seized  or  possessed 
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of  Buch  mining  claim,  or  were  the  owners  Uiereof, 
accordins  to  the  laws  and  customs  of  t^e  district  embrac- 
ing the  same,  within  two  years  before  the  commence- 
ment of  the  action.  •  •  •  If  a  person  entitled  to 
commence  an  action  for  the  recovery  of  a  mining:  claim, 
or  for  the  recovery  of  the  possession  thereof,  or  to  make 
any  entry  or  defense,  founded  on  the  title  to  a  mining 
claim,  or  to  rents  or  services  out  of  the  same,  be  at  the 
time  such  title  shall  first  descend  or  accrue,  either:  . 
1.  Within  the  age  of  majority;  or  2.  Insane;  •  •  * 
the  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  actions,  or  the  making 
of  such  entry  or  defense,  but  such  action  may  be  com- 
menced or  entry  or  defense  made,  within  the  period  of 
two  years  after  such  disability  shall  cease,  or  after  the 
death  of  the  person  entitled,  who  shall  die  under  such 
disability,  but  such  action  shall  not  be  commenced,  or 
entry  or  defense  made,  after  that  period." 

In  the  case  of  Treadway  v.  Wilder,  12  Nev.  108,  this 
court  held  that  the  statute  of  limitations,  like  any  other 
statute,  is  to  be  construed  according  to  the  manifest 
intention  of  the  legislature;  and  in  ascertaining  such 
intention  the  language  used  should  be  construed,  if 
possible,  according  to  the  usual  meaning  of  the  words 
used. 

Under  a  statute  of  Oregon,  which  in  all  essential 
particulars  was  the  same  as  ours,  the  supreme  court  of 
the  state,  in  a  case  involving  the  sale  of  real  estate  made 
pursuant  to  the  terms  of  a  father's  will,  as  well  as  by 
court  decree,  held  that  under  such  a  law  an  infant  had 
fifteen  years  after  the  cause  of  action  accrued  in  which 
to  prosecute  his  action  to  recover  real  property,  unless 
(as  provided  for  in  the  Oregon  law)  he  should  become  of 
age  after  ten  years  had  elapsed  and  before  the  expira- 
tion of  five  years  thereafter,  in  which  case  the  time  for 
the  commencement  of  the  action  would  be  one  year  after 
the  disability  ceased.  (Northrop  v.  Marguam,  16  Ore. 
173, 18  Pac  449.) 
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To  the  same  effect  is  the  case  of  Hulsman  v.  Deal,  82 
Kan.  518,  108  Pac.  849.  In  the  last-named  case  the 
Supreme  Court  of  Kansas,  under  conditions  and  statu- 
tory provisions  somewhat  similar  to  those  presented  in 
the  matter  at  bar,  supports  the  position  we  have  taken 
here ;  and  to  the  same  effect  is  the  case  of  Kessinger  v. 
Wilson,  53  Ark.  400,  14  S.  W.  96,  22  Am.  St.  Rep.  220. 
See,  also,  Lanning  et  al.  v.  Brown,  84  Ohio  St.  385,  95 
.  N.  E.  921,  Ann.  Cas.  1912c,  772,  and  note. 

The  appellants  in  this  action,  Marie  Wren  and  Thomas 
Wren,  Jr.,  who  appear  by  their  guardian  ad  litem,  were 
within  the  age  of  majority  at  all  times  and  dates  affected 
by  this  action.  Applying  to  this  case  the  force  and 
effect  of  the  several  sections  of  our  civil  practice  act 
quoted  above,  it  follows  that  the  statute  of  limitations 
has  not  run  against  their  right  of  action. 

10, 11.  It  is  contended  by  respondent  that  inasmuch 
as  the  statute  of  limitations  would  have  run  against  the 
administratrix  of  the  estate  of  Thomas  Wren,  deceased, 
therefore  the  heirs  of  the  said  Thomas  W«n,  although 
minors  during  all  of  the  time,  were  nevertheless  directly 
affected  by  the  same  statute. 

It  has  been  repeatedly  decided  by  the  Supreme  Court 
of  California,  under  statutory  provisions  and  procedure 
relative  to  the  estates  of  deceased  persons  similar  to 
that  of  ours,  that  the  title  to  real  estate  vests  in  the 
heirs  and  devisees  at  the  moment  of  the  death  of  testator 
or  intestate,  subject  only  to  the  lien  of  the  executor  or 
administrator  for  the  payment  of  the  debts  and  expenses 
of  administration,  with  the  right  in  the  administrator 
to  present  possession,  which  continues  until  the  estate  is 
settled  or  delivered  over  to  the  parties  entitled  by  the 
order  of  the  probate  court.  (Beckett  v.  Selover,  7  Cal. 
215 ;  Meeks  v.  Hahn,  20  Cal.  627 ;  Estate  of  WoodwoHh, 
31  Cal.  595;  Colton  v.  Onderdonk,  69  Cal.  158.) 

Holding  to  the  same  effect  are  the  cases  of  Murphy  v. 
Crouse,  135  Cal.  18,  and  Bates  v.  Howard,  105  Cal.  183. 

The  Supreme  Court  of  Colorado,  in  the  case  of  Adams 
V.  Slattery,  85  Pac.  87,  held  to  the  effect  that  the  realty 
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belonging  to  the  estate  of  a  deceased  person  descends 
directly  to  the  heirs  of  the  deceased,  subject  to  the  pay- 
ment of  the  debts  of  the  deceased,  and  that  the  adminis- 
trator has  no  title  or  interest  in  the  real  estate  except 
the  rents  thereof,  and  then  only  when  it  becomes  neces- 
sary to  have  recourse  to  the  real  estate  to  pay  the  debts 
of  the  deceased. 

Mr.  Schouler,  in  his  work  on  Wills,  Executors,  and 
Administrators,  says : 

"Real  estate,  at  the  common  law,  became  vested  at  once 
on  the  death  of  the  owner  in  his  heirs  or  devisees,  and 
the  executor  or  administrator  has  as  such  no  inherent 
power  over  it.  "  •  •  It  is  only  as  legislation  or  the 
will  of  a  testator  may  have  conferred  an  express  power 
upon  the  executor  or  administrator,  that  he  can  exert 
it  in  respect  of  real  estate,  unless  authority  has  been  con- 
ferred by  the  heirs  or  devisees  themselves."  (Schouler 
on  Wills,  Executors,  and  Administrators,  5th  ed.  vol.  2, 
p.  1199.) 

This  court  in  at  least  two  instances  has  expressed  itself 
to  the  same  effect  (Price  v.  Ward,  25  Nev.  208 ;  Goesage 
V.  Crown  Point  Mining  Co.,  14  Nev.  156.) 

Following,  as  it  does,  as  a  conclusion  to  be  reached  from 
the  application  of  our  statutory  provision,  in  the  light 
of  decisions  rendered  under  similar  statutory  provisions 
in  other  states,  that  the  legal  title  to  realty  belonging  to 
the  estate  of  one  deceased  descends  directly  to  his  heirs, 
it  follows  then,  as  a  matter  of  course,  that  the  heirs  of 
Thomas  Wren,  deceased,  became  at  hia  death  vested  with 
the  legal  title  to  the  Good  Hope  mining  claim  and  mill 
site;  and  whatever  may  be  said  as  to  the  statute  of 
limitations  running  against  the  interest  of  Mary  Wren, 
wife  of  the  deceased,  she  being  under  no  disability,  it 
follows  that  the  right  to  maintain  an  action  to  quiet  title 
to  the  interest  of  the  minor  heirs,  Marie  Wren  and 
Thomas  Wren,  Jr.,  is  not  barred  to  them  by  the  statute 
of  limitations. 

The  Supreme  Court  of  California  in  the  case  of  Crosby 
v.  Dowd,  61  Cal.  557,  had  the  identical  question  presented 
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here  under  consideration  and  under  similar  statutory 
provision,  and  the  conclusion  reached  by  that  court  in 
that  instance,  as  well  as  the  reasoning  resoi:i:ed  to  in 
arriving  at  that  conclusion,  will  be  found  in  support  of 
the  position  we  take  here. 

The  respondent's  strongest  position,  and  one  which 
requires  most  careful  scrutiny  in  determining  whether 
or  not  it  applies  to  the  case  at  bar,  is  that  set  forth  in 
his  contention  that  the  administratrix  was  a  trustee, 
and  the  minor  heirs,  Marie  Wren  and  Thomas  Wren,  Jr., 
were  cestui  que  trustents.  Asserting  this  as  the  first 
proposition,  they  follow  it  up  by  a  contention,  support- 
ing the  same  by  a  line  of  authorities,  that  whenever  the 
right  of  action  in  a  trustee  is  barred  by  limitation,  the 
right  of  the  cestui  que  trust  is  also  barred,  and  respon- 
dent contends  that  this  rule  applies  whether  or  not 
the  cestui  que  trust  be  laboring  under  disability  during 
the  period  of  limitation.  Many  authorities  are  assigned 
by  the  respondent  supporting  the  proposition  which  he 
asserts ;  indeed  none  more  forceful  than  that  contained 
in  the  decision  of  Meeks  v.  Vassault,  3  Sawy.  206,  Fed. 
Cas.  No.  9393,  affirmed  in  the  decision  of  the  Supreme 
Court  of  the  United  States,  Same  v.  Olpherts,  100  U.  S. 
564,  23  L.  Ed.  735.  {Harlan  v.  Peck,  33  Cal.  515,  91  Am. 
Dec.  653 ;  Jenkins  v.  Jensen,  24  Utah,  108,  66  Pac.  778, 
91  Am.  St.  Rep.  783 ;  Dennis  v.  Bint,  122  Cal.  39,  54 
Pac.  378,  68  Am.  St.  Rep.  17 ;  Patchett  v.  Pacific  Coast 
Ry.  Co.,  100  Cal.  505,  35  Pac.  73;  Williamson  v.  Bearda- 
ley,  137  Fed.  467,  69  C.  C.  A.  615.)  A  correct  statement 
of  the  rule  applied  by  these  authorities  \a&t  referred  to 
emphfisizes  two  principal  elements  which  distinguish  the 
cases  relied  upon  by  respondent  from  that  at  bar.  As  a 
general  proposition,  we  think  the  rule  is  that,  whenever 
the  right  of  action  in  a  trustee  who  is  vested  with  the 
legal  title  and  competency  to  sue  is  barred  by  limitation, 
the  right  of  the  cestui  que  trust  is  also  barred. 

We  have  already  dwelt  on  the  proposition  that  under 
a  line  of  authorities  rendered  in  the  light  of  statutes 
similar  to  ours,  and  under  the  decisions  of  this  court,  the 
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legal  title  to  the  real  estate  of  one  deceased  vests  in  his 
heirs.  (Price  v.  Ward,  25  Nev.  203,  58  Pac.  849,  46 
L.  R.  A.  459 ;  Gosaage  v.  Crovm  Point  Mining  Co.,  14 
Nev.  156.)  Hence  the  line  to  be  drawn  which  would  dis- 
tinguish the  case  at  bar  from  that  line  of  cases  exempli- 
fled  in  the  decision  of  Meeks  v.  Olpherts,  100  U.  S.  564, 
23  L.  Ed.  735,  is  one  which  rests  primarily  upon  the 
question  in  whom  is  the  legal  title.  In  other  words,  if  the 
trustee  be  vested  with  the  legal  estate  or  title,  and  while 
so  vested  is  competent  to  sue,  the  statute  of  limitation 
running  against  the  trustee  will  also  run  against  the 
cestui  que  trust,  but  if  the  legal  title  be  in  the  cestui  que 
trust,  the  statute  of  limitation  which  might  run  against 
the  trustee  will  not  constitute  a  bar  against  the  former  if 
he  be  under  disability  during  the  period  of  limitation. 

In  this  respect  it  may  be  well  to  note  that  the  case 
of  Meeks  v.  Vassault,  supra,  decided  by  the  Supreme 
Court  of  the  United  States,  was  a  matter  arising  under 
a  probate  sale;  and  there  the  court  especially  dwelt  upon 
the  right  of  action  which  might  be  maintained  by  the 
heirs  of  the  estate  against  the  bondsmen  of  the  adminis- 
trator. 

In  the  case  of  Harlan  v.  Peck,  supra,  referred  to  in  the 
case  of  Meeks  v.  Vassault,  supra,  the  matter  grew  out 
of  a  probate  sale  made  pursuant  to  an  order  of  a  court 
of  competent  jurisdiction  and  pursuant  to  statutory  pro- 
vision. 

In  the  case  of  Jenkins  v.  Jensen,  supra,  the  court  had 
under  consideration  a  matter  involving  trust  deeds 
investing  the  trustees  with  the  legal  title  to  the  realty 
under  the  peculiar  restrictions  set  forth  in  the  deed. 

In  the  case  of  Dennis  v.  Bint,  supra,  the  question 
involved  was  the  sale  of  real  estate  by  the  adminis- 
trator following  an  order  made  by  the  court  having 
jurisdiction  in  probate  proceedings.  The  decision  there 
referred  approvingly  to  the  case  of  Meeks  v.  Olpherts, 
supra,  and  to  McLeran  v.  Benton,  73  Cal.  329,  14  Pac. 
879,  2  Am.  St.  Rep.  814.  The  decision  in  the  case,  as  did 
the  decision  in  the  cases  therein  referred  to,  turned  upon 
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the  proposition  that  under  the  statutes  of  California 
the  administrator,  for  the  purpose  of  making  the  sate 
under  the  order  of  the  court  in  probate  proceedings,  was 
the  trustee  and  the  heirs  were  the  cestui  que  trustents. 

In  the  case  of  Patckett  v.  Pacific  Coast  Ry.  Co.,  supra, 
the  trustee  held  a  legal  title  by  and  through  a  deed. 

In  the  case  of  Williamson  v.  Beardsley,  supra,  the 
question  of  a  sale  pursuant  to  an  order  of  a  court  dur- 
ing probate  proceedings  was  before  the  court  for  deter- 
mination. There,  as  in  the  other  cases,  the  title  for  the 
purpose  of  the  sale  was  in  the  executor,  he  being  the 
trustee,  the  heirs  being  the  cestui  que  trustents. 

In  Wood  on  Limitations  the  author  cites  the  rule 
which  we  desire  to  impress  by  reason  of  its  importance 
in  assisting  us  to  distinguish  the  matter  at  bar : 

"When  the  legal  title  of  property  is  vested  in  a  trustee 
who  can  sue  for  it,  and  fails  to  do  so  within  the  statutory 
period,  an  infant  cestui  que  who  has  only  an  equitable 
interest  will  also  be  barred;  but  the  rule  is  otherwise 
when  the  legal  title  is  vested  in  the  infant,  or  cast  upon 
him  by  operation  of  law.     *     ♦     •  " 

Continuing  on  the  subject,  the  author  states  that,  if 
the  cestui  que  trust  was  ignorant  of  the  sale  and  the 
purchaser  knew  of  the  trust,  the  cestui  que  trust  will  not 
be  barred.  (Wood  on  Limitations,  2  ed.  vol.  2,  p.  522, 
sec.  208.) 

Section  6960,  Revised  Laws,  being  section  94  of  the 
civil  practice  act,  provides : 

"The  executor  or  administrator  shall  have  a  right 
to  the  possession  of  all  the  real  as  well  as  personal 
estate  of  the  deceased  and  may  receive  the  rents  and 
profits  of  the  real  estate  until  the  estate  shall  be  settled 
or  until  delivered  over  by  order  of  the  district  court  to 
the  heirs  or  devisees,  and  shall  keep  in  good  tenantable 
repair  all  houses,  buildings,  and  fences  thereon  which 
are  under  his  control." 

In  the  case  of  Gossage  v.  Croum  Point  Mining  Co., 
supra,  this  court,  speaking  through  Mr.  Justice  Hawley, 
referred  with  approval  to  the  decision  of  the  Supreme 
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Court  of  Michig^an,  which,  in  passing  upon  a  statute 
similar  to  ours,  held  that  the  right  of  possession  of  real 
property  belonging  to  an  estate  is  in  the  heir  until  the 
executor  or  administrator  takes  possession  or  otherwise 
claims  his  right  under  the  statute.  (Streeter  v.  Paton, 
7  Mich.  341;  Marvin  v.  SchiUing,  12  Mich.  356;  Cham- 
pau  V.  Champau,  19  Mich.  116.) 

Further  observing,  the  court  says : 

"All  the  decisions  in  the  respective  states,  where  the 
question  is  alluded  to,  concede  the  proposition  that,  in 
construing  this  section  of  the  statute,  the  entire  probate 
system  relative  to  the  settlement  of  the  estates  of 
deceased  persons,  as  well  as  the  statute  concerning 
descents  and  distribution,  must  be  considered.  There 
cannot  be  any  controversy  as  to  the  correctness  of  this 
general  rule.  The  rights  of  the  relative  parties  ought 
always  to  be  considered,  and  such  an  interpretation 
given  as  would  afford  the  protection  intended  to  be 
reached  by  the  legislature." 

The  decision  of  this  court  in  the  case  of  Gossage  v. 
Crovm  Point  M.  Co.,  supra,  is  decisive  of  a  matter  rela- 
tive to  the  application  of  our  statute  which  we  deem  of 
vital  importance  in  arriving  at  a  correct  conclusion  on 
the  matter  at  bar.  This  court  there  approved  the  reason- 
ing found  in  the  case  of  Streeter  v.  Paton,  supra,  to  the 
effect: 

"The  object  of  this  particular  section  of  the  statute 
was  to  prevent  injustice  to  creditors,  and  to  have  the 
rents  as  well  as  the  proceeds  of  the  sale  of  the  real  estate 
applied  to  the  payment  of  debts ;    *     *     "    the  language 

•  •  *  is  not  imperative,  but  gives  a  right  which  the 
administrator  or  executor  may  or  may  not  exercise; 

•  *  *  it  is  the  duty  of  the  personal  representative  to 
take  possession  of  the  real  estate,  when  it,  or  the  rents 
and  profits,  may  be  needed  in  the  settlement  of  the 
estate,  but  when  this  is  not  the  case,  although  he  may  do 
80  under  the  statute,  it  is  not  imperative  on  him ;  *  *  * 
there  is  no  valid  reason  why  it  should  be  imperative. 

•  •     *    The  personal  estete  may  be  more  than  ample 
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for  all  purposes  of  administration  and  years  may  be 
required  in  settling  the  estate;  *  *  *  it  would  be  a 
harsh  construction  of  the  statute  that  would  deprive  the 
heir  of  his  inheritance  in  the  meantime." 

Speaking  on  the  question  of  the  right  of  the  heirs  to 
maintain  an  action  in  ejectment  in  their  own  name,  the 
court  said : 

"They  are  the  real  parties  in  interest.  They  alone  will 
be  benefited  or  injured,  as  the  case  may  be,  by  the  result 
of  the  suit.  There  are  no  creditors  to  be  affected.  No 
costs  or  debts  of  any  kind  outstanding  against  the  estate. 
Neither  is  there  any  existing  equity  of  any  character  in 
favor  of  the  administrator.  Moreover,  if  any  legal  or 
equitable  right  existed  in  his  favor,  he  has  waived  the 
same  in  favor  of  the  heirs.  If  any  objection,  therefore, 
exists  against  the  right  of  the  heir  to  maintain  this  suit. 
It  must  be  found  in  the  plain  language,  spirit,  and  intent 
of  the  statute.  There  is  no  other  reason  that  could  be 
advanced  why  the  heiirs  should  be  compelled  to  go 
through  the  formula  and  delay  of  procuring  the  appoint- 
ment of  a  special  administrator." 

12.  Hence  we  find  that  in  no  uncertain  terms  we  have 
determined  not  only  that  the  realty  in  the  estate  of  one 
deceased  vests  immediately  in  his  heirs  (Price  v.  Ward, 
supra) ,  but,  moreover,  that  even  where  an  administrator 
or  executor  has  been  appointed,  and  the  estate  is  in 
course  of  probate,  it  is  the  right  of  the  heirs  to  maintain 
an  action  as  against  third  persons  for  the  possession  of 
the  realty. 

In  the  case  of  Meeks  v.  Olpkerts,  supra,  the  Supreme 
Court  of  the  United  States,  in  deciding  whether  or  not 
the  statute  of  limitations  would  run  against  an  heir 
under  legal  disability,  looked  directly  to  the  decision  of 
the  Supreme  Court  of  California  in  the  case  of  Harlan 
&  Huff  V.  Peck,  33  Cal.  515,  and  in  the  light  of  the  deci- 
sion of  the  highest  court  of  that  state  in  the  last-named 
case  held : 

"The  disability  cannot  have  reference  to  a  person  in 
whom  no  right  of  action  exists.    *     •      •    The  right 
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of  action  on  the  title  which  the  plaintiff  now  asserts  was 
in  the  administrator,  and  the  statute  therefore  ran 
against  him  and  against  all  whose  rights  he  represented. 
'In  ail  suits  for  the  benefit  of  the  estate  he  represents 
both  the  creditors  and  the  heirs,'  said  the  Supreme  Court 
in  Beckett  v.  Selover,  7  Cal.  215." 

The  highest  court  of  this  state,  following  a  line  of 
Michigan  cases,  has  taken  a  contrary  view  as  to  the 
matter  last  quoted,  and,  in  construing  our  statutory  pro- 
visions in  the  light  of  the  policy  sought  to  be  carried  out 
as  made  manifest  by  our  legislative  enactments,  has 
determined  that  an  action  might  be  maintained  by  the 
heirs  in  their  own  name  where  they  sought  to  secure  to 
themselves  possession  of  the  realty  as  against  third  par- 
ties. Hence,  the  assertion  made  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Meeka  v.  Olpherts, 
supra,  that  "the  disability  cannot  have  reference  to  a 
person  in  whom  no  right  of  action  exists,"  does  not 
apply  to  minor  heirs  in  a  case  like  the  one  at  bar.  Rather 
do  we  apply  the  doctrine  laid  down  by  that  court  in  the 
same  opinion,  wherein  it  said : 

"The  legal  disability  mentioned  in  section  191  [Civil 
Code  Cal.]  manifestly  has  reference  to  a  well-known 
class  of  persona  in  whom  a  right  to  redress  exists,  but 
who  for  special  reasons  are  incapable  of  acting  for 
themselves;  such  as  infancy,  coverture,  and  the  like. 
Whatever  is  a  disability  under  the  general  statute  of 
limitations  is  a  disability  under  this  statute." 

The  property  in  question  here  had  never  been  taken  pos- 
session of  by  the  administratrix,  if  we  read  the  record 
aright.  It  was,  nevertheless,  realty  which  belonged  to 
the  estate  of  Thomas  Wren,  deceased;  realty  which 
passed  directly  to  his  heirs  in  the  event  of  his  death. 
Two  of  these  heirs  were  at  that  time,  as  well  as  at  the 
time  of  the  commencement  of  this  action,  minors.  Had 
these  heirs  been  laboring  under  no  disability,  it  would, 
in  the  light  of  the  decision  of  this  court  in  Gossage  v. 
Crown  Point  Mining  Co.,  supra,  have  been  their  right 
and  privilege  to  institute  an  action  in  their  own  name 
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to  quiet  title  to  the  property.  But  these  heirs,  Marie 
Wren  and  Thomas  Wren,  Jr.,  were  at  the  time  of  tiieir 
father's  death,  as  well  as  at  the  time  of  the  commence- 
ment of  this  action,  minors;  hence  laboring  under  a 
legal  disability.  Had  these  heirs  been  free  from  this 
disability,  they  might  have  instituted  this  action  at  any 
time  within  two  years  from  and  after  the  date  of  the 
tax  sale  at  which  this  respondent  alleges  he  acquired  title 
to  the  property  in  question.  But  the  statute  of  this  state 
(Rev.  Laws,  4951-4966)  provides  that  by  reason  of  this 
disability  this  action,  which,  under  the  decision  of  this 
court  in  the  case  of  Goasage  v.  Crown  Point  Mining  Co., 
supra,  was  theirs,  had  they  been  of  legal  age,  may  be 
commenced  by  them  within  a  period  of  two  years  after 
their  disability  has  ceased. 

The  cases  of  Meeke  v.  Olpherta  and  Meeks  v.  Vasaault, 
supra,  are  earnestly  relied  upon-  by  respondent  in  fur- 
therance of  his  position  here.  But,  in  the  light  of  the 
decision  of  this  court  heretofore  referred  to  and  in  view 
of  our  statutory  provision,  that  decision  is  distinguish- 
able in  view  of  assertions  there  made  and  the  reasoning 
resorted  to.    The  court  there  says : 

"Under  the  statutes  of  California,  real  estate,  like 
personalty,  is  assets  in  the  hands  of  the  administrator, 
and  is  to  be  administered,  and  applied  first  to  the  pay- 
ment of  the  expenses  of  the  administration  and  debts  of 
the  deceased,  and  then  the  residue,  after  satisfying  all 
lawful  claims,  distributed  to  the  heirs.  Realty  and  per- 
sonalty stand  upon  the  same  footing,  except  that  the  per- 
sonalty must  be  first  exhausted  before  the  real  estate 
can  be  sold  and  applied  to  payment  of  the  debts  of  the 
deceased.  The  right  of  possession,  and  right  of  action 
to  recover  possession  of  the  real  estate,  vests  exclusively 
in  the  administrator.  The  heirs  cannot  maintain  an 
action  to  recover  the  real  estate  pending  the  adminis- 
tration, or  after  the  administration  has  been  commenced, 
until  the  estate  has  been  settled,  or  the  real  estate  has 
been  distributed  to  them  by  the  probate  court."  {Meeks 
V.  Vassavlt,  3  Sawy.  212,  Fed.  Cas.  No.  9393.) 
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Such  cannot  apply  here,  in  view  of  the  decision  of  this 
court  in  the  case  of  Gossage  v.  Crown  Point  Mining  Com- 
pany, supra. 

Again,  in  the  Meeks-Vassault  case  the  court  said : 

"The  cause  of  action  had  accrued,  but  it  was  in  the 
administrator,  and  had  not  yet  passed  to  the  heir.  There 
was,  however,  a  party  in  existence  competent  to  sue,  one 
to  whom  the  law  gives  the  right,  and  upon  whom  it 
imposes  the  duty  to  sue.  This  party  ia  the  adminis- 
trator who  is  the  trustee  of  the  estate,  and  who  for  this 
purpose  represents  both  the  heirs  and  the  creditors  of 
the  estate.    He  represents  the  title." 

Again,  we  say,  this  reasoning  must  fall  before  the 
force  and  effect  of  the  decision  of  this  court  in  the  case 
of  Gosaage  v.  Crown  Point  Mining  Co.,  supra. 

But  these  several  lines  of  reasoning  resorted  to  in  the 
Meeks-Vaasault  case  cannot  avail  in  this  case  for  any 
reason.  The  court  there,  in  speaking  of  the  remedy 
remaining  in  favor  of  the  heirs,  used  the  following 
significant  language: 

"Whether  as  effective  as  desirable  or  not,  the  heirs  are 
not  without  a  remedy.  They  have  a  remedy  against  the 
administrator  and  upon  the  administrators'  bond;  and 
th^  may,  in  a  proper  proceeding,  also  compel  the 
administrator  to  sue." 

The  reasoning  and  conclusion  arrived  at  in  these  cases 
by  the  Supreme  Court  of  the  United  States  and  by  the 
learned  Circuit  Court  of  Appeals  cannot  avail  in  the  case 
at  bar,  first,  because  a  conclusion  different  from  that  of 
the  Supreme  Court  of  California,  referred  to  in  the 
Olpherts  case,  has  been  arrived  at  by  the  highest  court 
of  this  state  as  to  the  right  of  the  heirs  to  maintain  an 
action  in  their  own  name,  for  the  possession  of  realty 
belonging  to  the  estate,  as  well  as  for  another  reason. 

13.  Section  6911,  Revised  Laws,  being  section  56  of 
our  Civil  Practice  Act,  provides : 

"Every  person  to  whom  letters  testamentary  (unless 
the  will  otherwise  provides)  or  of  administration  shall 
have  been  directed  to  issue  shall,  before  receiving  the 
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letters,  execute  a  bond  to  the  State  of  Nevada,  with  two 
or  more  sureties  to  be  approved  by  the  district  jud^e. 
In  form  the  bond  shall  be  joint  and  several,  and  the 
penalty  shall  not  be  less  than  the  value  of  the  personal 
property,  including  rents  and  profits  belonging  to  the 
estate,  which  value  shall  be  ascertained  by  the  court  by 
the  examination  on  oath  of  the  party  applying,  and  of 
any  other  persons  the  judge  may  think  proper  to 
examine.  The  district  judge  shall  require  an  additional 
bond  whenever  the  sale  of  any  real  estate  belonging  to 
an  estate  is  ordered  by  him  to  be  sold.  The  bond  shall  be 
conditioned  that  the  executor  or  administrator  will  faith- 
fully execute  the  duties  of  the  trust  according  to  law, 
and  shall  be  recorded  by  the  clerk." 

It  will  be  noted  that  in  this  section  the  penalty  pro- 
vided for  in  the  bond  is  fixed  at  not  less  than  the  value  of 
the  personal  property,  including  rents  and  profits  belong- 
ing to  the  estate.  It  is  only  when  the  sale  of  any  real 
estate  belonging  to  the  estate  is  ordered  by  the  district 
judge  that  an  additional  bond  is  required  under  this 
statutory  provision.  Under  the  latter  condition  only, 
a  bond  is  required  from  the  executor  or  administrator  to 
insure  that  he  "will  faithfully  execute  the  duties  of  the 
trust  according  to  law."  Hence,  as  we  read  this  provi- 
sion of  our  statute,  and  viewing  it  in  the  light  of  the 
general  policy  which  we  find  established  by  the  legisla- 
ture applicable  to  the  settlement  of  the  estates  of 
deceased  persons,  it  is  made  manifest  to  us  that  the 
relationship  of  trustee  and  cestui  que  trust  between  the 
executor  or  the  administrator  and  the  heirs  is  not  created 
by  our  statute  in  so  far  as  the  same  might  apply  to  the 
realty  belonging  to  an  estate.  For  this  reason,  the  rule 
that  would  assert  that  a  statute  of  limitations  running 
against  a  trustee  who  holds  the  legal  title  to  real  estate 
runs  also  against  the  cestui  que  trust,  does  not  apply. 

The  disability  which  prevented  the  statute  of  limita- 
tion from  running  as  against  the  minors,  Marie  Wren 
and  Thomas  Wren,  Jr.,  does  not  effect  the  same  result  as 
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with  reference  to  Mary  Wren  in  her  own  right  nor  to 
M&ry  Wren  as  administratrix.  She  was  laboring  under 
no  such  disability,  and  the  statute  as  to  the  time  during 
which  actions  might  be  commenced  operates  as  a  bar  to 
her  right  of  action  here  inasmuch  as  the  period  during 
which  such  actions  could  have  been  commenced  has  long 
since  passed. 

14.  Counsel  for  appellants  here  contend  that  the 
statute  of  limitations  governing  the  commencement  of 
actions  of  this  character  has  not  run  against  the  appel- 
lant, Mary  Wren.  In  this  respect  they  contend  that  sec- 
tion 4951,  Revised  Laws,  does  not  apply,  inasmuch  as  the 
property  in  question  here  was  a  patented  mining  claim. 
.  In  this  respect  they  argue  that  the  term  "mining 
claim"  as  used  in  section  4951  and  in  the  exception  to  sec- 
tion 4953,  refers  to  unpatented  mining  claims ;  that  the 
time  within  which  to  commence  an  action  for  the  recovery 
of  a  patented  mining  claim  is  governed  by  section  4962, 
Revised  Laws,  and  hence  this  action  might  have  been 
commenced  at  any  time  within  five  years  from  and  after 
the  date  at  which  appellant  Mary  Wren  was  last  seized 
or  possessed  of  the  premises,  to  wit,  December,  1909. 

The  contention  of  appellants  in  this  respect  might  be 
more  serious  were  it  not  for  the  fact  that  the  history  of 
legislation  as  we  find  it  in  this  state  will  scarcely  support 
their  position. 

The  first  act  of  Congress  providing  for  the  patenting 
of  a  mining  claim  was  passed  in  the  year  1866.  (U.  S. 
Stat.  L.,  1866,  p.  262;   Golden  v.  Murphy,  31  Nev.  410.) 

Section  4951,  Revised  Laws,  was  first  enacted  by  our 
legislature  in  1867.    (Stats.  1867,  p.  85.) 

Section  4953,  Revised  Laws,  was  first  enacted  in  1869. 
(SUts.  1869,  p.  95.) 

These  enactments  were  carried  forward  in  their  origi- 
nal form,  by  continuation,  into  our  Revised  Laws.  (Rev. 
Laws,  5817.) 

Each  of  these  provisions  of  our  code  refers  to  raining 
claims  as  such,  and  this  notwithstanding  the  passage  of 
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the  federal  statute  of  1866  providing  for  the  patenting 
of  such  property..  If  the  legislatures  of  1867  and  1869 
had  intended  that  patented  mining  claims  should  not  be 
afFected  by  the  provisions  of  this  statute,  we  may  assume 
that  some  expression  to  timt  effect  would  be  found  in 
the  statute.  Finding  none,  we  must  conclude  that  the 
legislature,  when  enacting  these  provisions,  did  so  with 
full  knowledge  of  the  federal  statute  of  1866  providing 
for  the  patenting  of  mining  claims,  and  hence  intended 
that  the  force  of  these  sections  should  apply  to  patented 
as  well  as  unpatented  mining  claims,  and  that  actions 
for  the  recovery  of  mining  claims  or  for  the  recovery  of 
the  possession  thereof  must  be  commenced  within  two 
years  from  the  time  at  which  the  plaintiff  or  t^ose 
through  or  from  whom  he  claims  were  seized  or  pos- 
sessed of  such  mining  claim,  whether  the  same  be 
patented  or  unpatented. 

16.  But  it  is  contended  that,  inasmuch  as  respondent 
here  has  since  1910  been  in  open,  notorious,  and  exclu- 
sive possession  of  the  property  in  question,  he  therefore 
has  acquired  the  same  by  adverse  possession.  As 
regards  this  latter  contention,  the  minor  heirs  were 
entitled  to  notice  of  the  hostile  character  of  respondent's 
claim.  This  notice  could  not  be  given  or  imparted  to 
the  minor  heirs  until  they  were  capable  in  law  of 
receiving  it.  Their  infancy  made  it  impossible  under  the 
law  to  charge  them  with  notice  of  the  character  or 
extent  of  respondent's  claim  of  adverse  possession,  much 
less  of  the  nature  of  the  title  under  which  respondent 
entered.  To  this  notice  they  were  entitled;  and  under 
the  provision  of  our  statute  they  had  the  right  to  com- 
mence this  action  at  any  time  within  two  years  after 
they  were  by  law  chargeable  with  notice.  (Northrop  v. 
Marquam,  supra.) 

The  doctrine  that  statutes  of  limitation  usually  except 
infants  from  their  operation  has  received  eminent  sanc- 
tion. (IR.  C.  L.  759.) 

The  judgment  appealed  from  must  be  reversed,  in  so 
far  as  it  affects  Marie  Wren  and  Thomas  Wren,  Jr.,  and 
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as  to  these  appellants  it  is  ordered  that  judgment  be 
entered  in  accordance  with  the  prayer  of  their  com- 
plaint, to  the  extent  of  their  interest  in  the  property  as 
heirs  at  law  of  Thomas  Wren,  deceased. 

As  to  the  appellant,  Mary  Wren,  the  judgment  is 
affirmed. 

On  Petition  fob  Wbit  of  Euros  to  the  United 
States  Supreme  Court 

By  the  Court,  McCarran,  C.  J. : 

The  earnestness  with  which  this  petition  for  writ  of 
error  was  presented  has  caused  me  to  give  it  more  than 
usual  attention.  Especially  is  this  true  in  view  of  the 
fact  that  a  similar  application  may  be  made  to  any  of 
the  justices  of  the  Supreme  Court  of  the  United  States. 

1, 2.  It  must  be  understood  that  in  the  first  instance 
no  federal  question  or  matter  of  which  the  federal  court 
would  take  cognizance  was  presented  to  this  tribunal. 
It  was  only  on  petition  for  rehearing  that  a  federal  ques- 
tion was  suggested.  The  Supreme  Court  of  the  United 
States  has  on  a  number  of  occasions  laid  down  the  rule 
that  to  suggest  or  set  up  a  federal  question  for  the  first 
time  in  a  petition  for  rehearing  in  the  highest  court  of 
the  state  is  not  in  time.  (Encyclopedia  of  United  States 
Supreme  Court  Reports,  vol.  1,  p.  624.)  Petitioner  here 
contends  that  the  authorities  supporting  the  text  here 
cited  are  not  pertinent  or  binding  in  the  matter  at  bar, 
inasmuch  as  the  federal  question  sought  to  be  raised 
was  not  in  existence  until  after  the  filing  of  our  opinion 
and  decision.  In  other  words,  petitioner  contends  that 
by  the  decision  of  this  court  the  federal  question  was 
created. 

This  case  was  tried  in  the  court  below,  and  came  to 
this  court  upon  an  agreed  statement  of  facts,  one  phase 
of  which  was  that  defendant,  respondent  here,  held  the 
property  in  question  by  adverse  possession  as  against 
appellants,  and  the  agreed  statement  of  facts  in  that 
respect  sets  forth  as  follows : 
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"That  immediately  after  the  receipt  by  the  said 
Thomas  Dixon  of  the  certificate  of  sale  of  said  patented 
mine  and  mill  site  for  the  nonpayment  of  taxes  for  the 
year  1909,  he,  the  said  Thomas  Dixon,  defendant  herein, 
entered  into  the  possession  of  said  patented  mine  and 
mill  site,  and  has  remained  in  the  actual,  continued, 
open,  notorious,  and  exclusive  possession  thereof,  claim- 
ing the  same  adversely  to  all  persons,  since  the  month  of 
January,  1910;  that  during  the  years  1910,  1911,  1912, 
and  1914  the  county  assessor  assessed  said  property,  to 
wit,  said  patented  mine  and  mill  site,  to  the  defendant 
herein  in  the  manner  provided  by  law,  and  the  defen- 
dant herein  paid  all  of  the  taxes  so  levied  and  assessed 
against  the  said  property  for  the  years  1910,  1911, 1912, 
and  1914  to  the  county  treasurer  and  ex  officio  tax 
receiver  of  Eureka  County,  State  of  Nevada." 

Here  was  an  agreed  statement  of  a  fact,  the  elements 
of  which  were  intended  to  support  the  claim  of  adverse 
possession.  This  statement  of  fact,  couched  in  the 
language  in  which  we  find  it,  asserting  possession  in  the 
respondent,  Dixon,  precluded  the  idea  of  possession  in 
the  appellant  Mary  Wren,  either  as  an  individual  or  in 
her  official  capacity  as  executrix.  This  statement  was  to 
my  mind  sufficient  to  warrant  the  assertion  found  in  the 
opinion  of  this  court  that  the  property  in  question  here 
had  never  been  taken  possession  of  by  the  executrix.  If 
possession  had  ever  been  taken  of  the  property  by  the 
executrix,  the  record  is  silent,  save  and  except  that  by 
this  statement  of  fact  it  is  said  that,  if  possession  had 
ever  been  taken  of  the  property  by  the  executrix,  it  was 
at  a  time  so  far  remote  that  the  statute  of  limitation  had 
run  in  establishment  of  adverse  possession  in  favor  of 
the  respondent.  Absence  of  possession  by  the  executrix 
was  the  basis  of  one  of  the  defenses  urged  by  petitioner. 

The  assertion  of  this  court  to  the  effect  that  the  execu- 
trix had  never  taken  possession  of  the  property  was,  as 
I  view  it,  but  minor  and  insignificant;  however,  it  did 
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not  go  beyond  the  record  for  the  fact  asserted.  The 
assertion  of  this  court  in  this  respect  may,  in  my  judg- 
ment, be  said  to  rest  squarely  upon  the  agreed  stat^ent 
of  fact  as  to  the  actual,  continuous,  open,  notorious,  and 
exclusive  possession  of  the  respondent. 

It  is  my  conclusion ;  First,  that  there  being  no  federal 
question  presented  to  this  court  in  the  first  instance,  the 
suggestion  of  such  comes  too  lat«  on  petition  for  rehear- 
ing;  secondly,  this  court  in  making  the  assertion  that 
the  property  in  question  had  never  been  taken  posses- 
sion of  by  the  executrix  did  not  go  outside  the  record, 
but,  even  should  it  be  conceded,  for  argument's  sake, 
that  in  making  this  assertion  this  court  did  find  beyond 
the  record,  the  final  conclusion  and  judgment  of  the 
court  did  not  turn  upon  that  assertion,  nor  was  the  asser- 
tion a  vital  or  essential  element  in  arriving  at  the  con- 
clusion which  led  to  the  judgment  in  this  case.  In  other 
words,  the  law  as  laid  down  in  the  opinion  and  decision 
warranted  the  conclusion  arrived  at,  regardless  of  the 
question  as  to  possession  by  the  executrix. 

Petition  for  a  writ  of  error  is  denied. 
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Aignmeut  fotPedtioaer 

(No.  2^2] 
STATE  OF  NEVADA,  Ex  Rel.  ERNEST  E.  BROWN, 
Petitioner,   v.  NEVADA    INDUSTRIAL    COM- 
MISSION, Respondent. 

liiii  rm.r.Hi] 

1.    MANBAMIS— WOBKUKPl'fl  OOMPEWBATION— AWABU. 

Maiidamuii  la  uot  tb(-  proper  reiiie<l.v  to  comjtel  tlie  iDilustrlal 
CoiuinlBslon  to  ntvnrd  nn  Injured  workman  compensatloD.  under 
Stats,  1913,  c.  in,  nn  amended  by  Stilts.  1915.  c.  190,  since  such 
n-orhuiaii  has  n  speed)'  and  n<1ei|iiate  reiiied.v  at  law  In  nn  action 
at  law  afsaliiHt  the  i-oinnilwilon. 

;;.    MAHDAUUS WOBKKBNSCOMPENBATIO.S— Payment  OF  Jl'DOMBHT. 

Uandamuit  Is  an  n)ii>ru|irlate  remedy  to  compel  tlie  InduHtrlal 
CommlsBJoiL  to  pay  a  fluiil  Jadgiiieiit  ot  c.-onipeusatloii  obtained 
by  an  Injured  workman  In  an  nctlou  at  law  ngalnst  the  cnm- 
mlsslon.  where  It  refuses  to  pay  such  final  Judgnieat. 

Original  proceeding  in  mandamua,  by  the  State,  on 
the  relation  of  Ernest  E.  Brown,  against  the  Nevada 
Industrial  Commission.  Demurrer  to  the  petition 
sastained. 

William  Forman,  for  Petitioner: 

Mandamus  is  the  proper  remedy  in  the  case  at  bar.  It 
is  not  only  the  proper  remedy,  but  the  only  remedy  in  the 
case.  Petitioner  has  no  speedy  nor  adequate  remedy  at 
law.  Certiorari,  prohibition,  injunction,  or  any  other 
remedy,  extraordinary  or  otherwise,  would  not  aviul  to 
give  petitioner  relief.  This  court  has  held  that  the  state 
insurance  fund,  involved  in  the  case  at  bar,  is  not  a  "state 
fund,"  but  should  be  regarded  as  separate  from  the 
state  treasury.  {State  ex  rel.  Beebe  v.  McMUJan,  36  Nev. 
383.)  It  cannot  be  said  that  the  powers  of  the  Nevada 
Industrial  Commission  to  act  are  discretionary.  {Borgnia 
V.  Folk  Co.,  147  Wis.  327.)  "This  case  involves  only  private 
rights  in  private  property  which  is  in  the  possession  of  a 
state  officer,  but  in  which  the  state,  as  such,  never  had, 
and  never  can  have,  any  shadow  of  right  or  property, 
(Hayne  v.  Metropolitan  Trust  Co.,  67  Minn.  251.) 

When  the  facts,  as  in  this  case,  are  admitted,  a  man- 
damus may  issue  to  compel  the  performance  of  the  act. 
{Merrill  on  Mandamus,  31;  Henryv.  Taylor,  57  Iowa,  72; 
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State  V.  Wright.  10  Nev.  175;  Humboldt  Co.  v.  Churchill 
Co.,  6  Nev,  31;  State  ex  reL  McGuire  v.  Waterman,  5  Nev. 
323;  McAleater-Edwards  Coal  Co.  v.  State.  31  Okl.  629.) 

A  writ  of  mandamus  is  often  denominated  a  writ  of 
mandate.  A  writ  of  prohibition  is  the  counterpart  of  a 
writ  of  mandate  and  arrests  all  proceedings.  Therefore, 
if  the  contributors  to  the  state  insurance  fund  believed 
that  the  fund  was  being;  awarded  improperly,  their  remedy 
would  be  by  writ  of  prohibition.  Per  contra,  if  the 
injured  man  is  denied  the  compensation  to  which  the  law 
says  he  is  entitled,  his  remedy  would  be  by  writ  of 
mandamus. 

It  has  been  frequently  decided  that  certiorari  extends 
only  to  jurisdictional  power  in  purely  judicial  proceedings. 
The  Nevada  Industrial  Commission  is  not  a  judicial  body, 
but  an  administrative  body,  having  what  might  be  termed 
^wm-judiciai  functions.  It  is  in  no  sense  a  judicial  body. 
It  could  not  be  such,  for  if  it  did  have  judicial  functions 
it  would  not  be  consistent  with  the  provisions  of  the  state 
constitution.  "The  writ  of  certiorari  can  only  be  issued 
where  the  inferior  tribunal,  in  the  exercise  of  judicial 
functions,  has  exceeded  its  jurisdiction."  {In  Re  Rourke, 
13  Nev.  253;  Stateexrel.  Thompsim  v.  Board.  23  Nev.  247; 
Esmeralda  v.  District  Court,  18  Nev.  438. ) 

W.  W.  Griffin,  for  Respondent: 

The  facts  in  this  case  being  agreed  upon,  the  matter 
presents  a  question  of  taw  and  jurisdiction  for  the  deter- 
mination of  the  court.  Respondent  admits  that  man- 
damus is  the  proper  remedy,  but  that  under  the  facts 
petitioner  is  not  entitled  to  the  relief  demanded. 

The  duties  of  the  Nevada  Industrial  Commission  are, 
to  a  great  extent,  fiduciary,  and  the  only  way  by  which 
it  could  be  estopped  or  prevented  from  spending  its  funds 
improperly  would  be  by  writ  of  prohibition.  Conversely, 
the  only  way  by  which  it  could  be  made  to  award  com- 
pensation would  be  by  mandamus.  If  a  writ  of  prohibi- 
tion is  the  counterpart  of  a  writ  of  mandate,  then  the 
latter  must  be  a  counterpart  of  the  former. 
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By  the  Court,  N(mcBOSS,  C.  J. : 

This  is  an  original  proceeding:  in  manttomus.  Paragraph 
1  of  the  petition  alleges  the  creation  of  respondent, 
Nevada  Industrial  Commission,  under  and  by  virtue  of 
the  provisions  of  section  8  of  that  certain  act  of  the 
legislature  entitled  "An  act  relating  to  the  compensation 
of  injured  workmen  in  the  industries  of  this  state  and 
the  compensation  to  their  dependents  where  such  injuries 
result  in  death,  creating  an  Industrial  Insurance  Commis- 
sion, providingfor  the  creation  and  disbursementof  funds 
for  the  compensation  and  care  of  workmen  injured  in  the 
course  of  employment,  and  defining  and  regulating  the 
liability  of  employers  to  their  employees,  and  repealing  all 
acts  and  parts  of  acts  in  conflict  with  this  act,"  approved 
March  15,  1913  (Stats.  1913,  p.  137),  as  amended  March 
22.  1915  (Stats.  1915,  pp.  279,  282). 

Paragraph  2  of  said  petition  alleges  that  from  the  6th 
day  of  July  to  the  24th  day  of  September,  1916,  inclusive, 
petitioner  was  employed  by  one  M.  E,  McGhan  as  an 
engineer  and  millman  in  the  operation  of  a  quartz-mill 
near  the  town  of  Round  Mountain  in  Nye  County,  and 
that  during  that  time  the  relation  of  employer  and 
employee  existed  between  petitioner  and  said  McGhan. 

Paragraph  3  of  said  petition  alleges  that  on  the  24th 
day  of  September,  1915,  while  petitioner  was  so  employed, 
he  was  accidentally  injured  in  the  machinery  of  said  mill, 
resulting  in  the  loss  of  the  first,  second,  and  third  fingers 
of  his  right  hand. 

Paragraph  4  of  said  petition  alleges  that  as  a  result  of 
said  injury  petitioner  was  totally  disabled  from  perform- 
ing any  labor  or  service  whatever  for  the  period  of  three 
and  seven-thirtieths  months,  and  suffered  permanent 
partial  disability  as  above  mentioned;  that  under  and  by 
virtue  of  the  provisions  of  the  aforesaid  act,  petitioner  is 
entitled  to  compensation  from  the  respondent  in  the  sum 
of  $1,454. 

Paragraph  5  of  said  petition  alleges  that  petitioner  has 
complied  with  all  the  provisions  of  said  act;  that  neither 
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he  nor  his  said  employer  hsve  ever  rejected  the  provisions 
of  said  act;  that  prior  to  said  injury  of  petitioner,  peti- 
tioner's said  employer  had  never  paid  to  respondent  any 
amount  whatever,  as  is  required  under  the  provisions  of 
said  act  from  employers  not  rejecting  the  terms  of  said 
act,  nor  had  any  demand  ever  been  made  of  such  employer 
for  such  payment  by  respondent.  That  the  respondent 
refused,  and  will  continue  to  refuse,  to  pay  petitioner 
said  claim  solely  because  petitioner's  employer  had  not 
contributed  to  the  state  insurance  fund  provided  for  in 
said  act. 

Paragraph  6  of  the  petition  allej^es  that  it  was  and  is 
the  duty  of  respondent  under  and  by  virtue  of  said  act 
to  award  and  pay  petitioner  the  amount  of  said  claim. 

Par^raph  7  of  the  petition  alleges  that  petitioner  has 
no  plain,  speedy,  or  adequate  remedy  at  law. 

To  the  petition  a  demurrer  was  filed  alleging: 

"That  said  petition  does  not  state  a  cause  of  action  in 
favor  of  petitioner  and  against  respondent,  nor  does  it 
state  facts  sufficient  to  entitle  the  petitioner  to  the  relief 
prayed  for  therein." 

This  proceeding  was  submitted  upon  the  briefs  filed. 
It  was  assumed  by  the  briefs,  both  upon  the  part  of  peti- 
tioner and  respondent,  that  mandamus  was  the  proper 
remedy  in  this  case.  Upon  residing  the  petition,  the 
court  was  of  the  opinion  that  a  serious  question  was 
presented  as  to  what  was  petitioner's  remedy  upon  the 
facts  alleged,  and  an  order  was  made  vacating  the  sub- 
mission and  directing  counsel  to  present  the  question 
as  to  whether  vtandamua  was  an  appropriate  remedy. 
Counsel  forthe  respective  parties  have  filed  a  joint  brief 
in  which  it  is  contended  that  this  court  should  entertain 
the  writ 

Section  38  of  the  act  in  question  provides: 

"The  Nevada  Industrial  Commission  is  hereby  author- 
ized and  empowered  to  prosecute,  defend  and  maintain 
actions  in  the  name  of  the  commission  for  the  enforce- 
ment of  the  provisions  of  this  act    '    •     *" 
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From  the  briefs  filed  upon  the  merits,  it  would  appear 
that  the  main,  and  possibly  the  only,  controversy  relative 
to  the  claim  of  petitioner  grows  out  of  a  difference  of 
opinion  as  to  the  construction  of  section  37  of  the  act, 
which  reads  as  follows: 

"If  any  employer  shall  default  in  any  payment  to  the 
accident  fund  hereinbefore  in  this  act  required,  the  sum 
due  shall  be  collected  by  action  at  law  in  the  name  of  the 
Nevada  Industrial  Commission  as  plaintiff,  and  such  riffht 
of  action  shall  be  in  addition  to  any  other  right  of  action 
or  remedy.  In  respect  to  any  injury  happening  to  any 
of  his  workmen  during  the  period  of  any  default  in  the 
payment  of  any  premium  under  section  6,  the  defaulting 
employer  shall  not,  if  such  default  be  after  demand  for 
payment,  be  entitled  to  the  benefits  of  this  act,  but  shall 
be  liable  to  suit  by  the  injured  workman  (or  the  husband, 
wife,  child  or  dependent  of  such  workman  in  case  death 
result  from  the  accident)  as  he  would  have  been  prior  to 
the  passage  of  this  act.  In  case  the  recovery  actually 
collected  in  such  suit  shall  equal  or  exceed  the  compensa- 
tion to  which  the  plaintiff  therein  would  be  entitled  under 
this  act,  the  plaintiff  shall  not  be  paid  anything  out  of 
the  accident  fund;  if  the  said  amount  shall  be  less  than 
such  compensation  under  this  act,  the  accident  fund  shall 
contribute  the  amount  of  the  deficiency.  The  person  so 
entitled  under  the  provisions  of  this  section  to  sue  shall 
have  the  choice  (to  be  exercised  before  suit)  of  proceeding 
by  suit  or  taking  under  this  act  If  such  person  shall 
take  under  this  act,  the  cause  of  action  against  the 
employer  shall  be  assigned  to  the  Nevada  Industrial  Com- 
mission for  the  benefit  of  the  accident  fund.  In  any  suit 
brought  upon  such  cause  of  action  the  measure  of  liability 
shall  be  as  provided  in  section  1,  subdivision  c  (1,  2,  3 
and  4)  of  this  act.  Any  such  cause  of  action  assigned  to 
the  Nevada  Industrial  Commission  may  be  prosecuted  or 
compromised  by  the  department  in  its  discretion.  Any 
compromise  by  the  workmen  of  any  such  suit,  which 
would  leave  a  deficiency  to  be  made  good  out  of  the 
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accident  fund,  may  be  made  only  with  the  written 
approval  of  the  department" 

1.  We  are  of  the  opinion  that,  notwithstanding  counsel 
contends  that  this  proceeding  only  presents  a  question  of 
law  as  to  the  proper  construction  of  section  37,  supra,  the 
extraordinary  proceeding  in  Tnandamvs  is  not  the  proper 
remedy.  It  has  been  repeatedly  decided  by  this  court 
that  mandamus  will  not  lie  if  there  is  a  plain,  speedy,  and 
adequate  remedy  at  law.  That  there  is  a  remedy  at  law 
-  against  respondent  upon  a  rejected  claim  of  an  employee, 
we  think  permits  of  no  question.  Suppose,  for  example, 
a  claim  is  rejected  by  the  commission  upon  the  ground 
that  the  relation  of  employer  and  employee  did  not  exist 
at  the  time  of  the  accident,  it  would  not,  we  think,  be  con- 
tended that  this  court,  upon  an  original  proceeding  in 
mandamus,  could  hear  evidence  and  determine  such  con- 
troverted question  of  fact.  Again,  if  the  commission 
should  determine  that  the  extent  of  the  claimant's 
injuries  are  not  as  great  as  that  asserted  by  the  claimant, 
and  the  claimant  is  unwilling  to  accept  the  compensation 
which  the  commission  determines  he  is  entitled  to,  the 
ckumant  is  entitled  to  have  the  question  of  the  extent 
of  hia  injuries  determined  as  a  fact  by  a  court  of  law. 
Suppose  that,  instead  of  filing  a  demurrer  to  the  petition 
in  this  proceeding,  respondent  had  filed  an  answer  and 
denied  all  the  allegations  of  the  petition,  we  think  counsel 
would  not  contend  that  this  court  could  assume  to  act  as 
a  court  of  original  jurisdiction  and  try  the  issues  of  fact 
thus  raised. 

There  has  been  filed  in  this  proceeding  for  the  infor- 
mation of  the  court  a  transcript  of  all  of  the  proceedings 
before  respondent  in  the  matter  of  the  claim  of  peti- 
tioner. From  this  transcript  it  appears  that  petitioner's 
claim  was  at  one  time  allowed  conditionally  by  a  vote  of 
a  majority  of  the  members  of  the  respondent  commis- 
sion. Subsequently  the  commission  reconsidered  the  reso- 
lution by  which  the  claim  was  conditionally  allowed,  and 
the  claim  was  rejected.     It  appears  from  this  transcript 


:,.ndty  Google 


226  State  v.  Nevada  Ind.  Commission    (■wth  Ner. 

Opinion  of  the  Court — Norcroas,  C.  J. 

that,  at  one  time,  the  question  was  raised  whether 
the  relation  of  employer  and  employee  existed  at  the 
time  of  the  accident.  It  nowhere  appears  from  the 
transcript,  excepting  inferentially,  that  the  respondent 
commission  ever  found  the  facts  as  alleged  in  the  peti- 
tion. While  this  transcript  of  the  proceedings  before 
the  respondent  commission  may  have  no  proper  place  in 
determining  the  questions  raised  upon  the  demurrer  to 
the  petition,  it  is  proper,  we  think,  to  refer  to  the  same 
as  illustrating  the  reason  why  mandamna  is  not  an 
appropriate  remedy  to  enforce  a  rejected  claim  pre- 
sented to  such  commission.  Necessarily,  the  claim  of  an 
employee,  rejected  in  whole  or  in  part  by  the  industrial 
commission  upon  any  question  of  fact  going  to  the  extent 
of  his  injuries  or  as  to  the  existence  of  the  relationship 
of  employer  and  employee  at  the  time  of  the  accident, 
must  be  determined  in  an  action  at  law  against  the  com- 
mission. If  the  remedy  by  an  action  at  law  is  ample 
and  the  only  remedy  in  the  case  of  a  rejected  claim 
based  upon  a  disagreement  between  the  claimant  and 
the  commission  as  to  such  matters  of  fact,  we  can  see  no 
good  argument  why  the  same  remedy  is  not  as  plain, 
speedy,  and  adequate  where  the  rejection  of  the  claim  is 
based  upon  a  difference  of  opinion  as  to  a  mere  matter  of 
law.  Many  cases  arise  in  which  disputes  between  liti- 
gants are  based  simply  upon  a  difference  of  contention 
as  to  a  matter  of  law.  Our  statutes  provide  for  a  simple 
method  of  submission  of  such  controversies  to  the  dis- 
trict courts.     (Rev.  Laws.  5252-5^4.) 

2.  In  the  administration  of  the  important  duties  imposed 
upon  the  Nevada  Industrial  Commission,  that  commission 
will  doubtless  often  be  required,  as  it  interprets  its  duty, 
to  reject  claims  in  whole  or  in  part,  and  both  upon  ques- 
tions of  fact  and  law.  If  a  claim  is  finally  rejected  in 
toto,  that  is  the  end  of  it  so  far  as  the  commission  is  con- 
cerned, unless  a  judgment  is  obtained  against  the  com- 
mission in  a  court  of  competent  jurisdiction,  in  which 
event  the  judgment  will  have  the  force  of  an  allowed 
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claim.  Should  the  commission  refuse  to  pay  such  final 
judgment,  Ttiandamus  would  be  an  appropriat«  remedy. 

It  was  never  intended  that  this  court,  through  the 
a^ncy  of  some  extraordinary  writ,  should  be  made  the 
instrument  for  furnishing  legal  advice  to  boards,  com- 
missions, and  officers.  Petitioner  has  or  has  not  a  legal 
claim  against  the  respondent  commission.  A  district 
court  is  the  proper  forum  to  determine  the  legality  of  his 
claim,  and,  if  a  legal  claim,  the  amount  he  is  entitled 
to  recover  under  the  statute.  If,  after  a  judgment  in 
the  district  court,  either  party  is  dissatisfied  with  such 
judgment,  the  remedy  of  appeal  to  this  court  is  available. 

If  the  legislature  had  not  adopted  the  statute  under 
which  petitioner  claims  compensation,  he  would,  if  he 
sought  to  enforce  compensation  from  his  employer,  be 
compelled  to  institute  his  suit  in  the  district  court.  It 
cannot,  in  reason,  we  think,  be  contended  that  a  person 
entitled  to  compensation  for  personal  injury  has,  by 
virtue  of  the  statute,  been  granted  any  different  remedy 
to  establish  his  right  to  such  compensation  than  that 
which  before  existed. 

Petitioner  having  an  adequate  remedy  at  law,  proceeding 
in  mandamus  is  not  available.  {State  ex  rel.  Mighds 
V.  Eggers,  36  Nev.  364,  136  Pac.  104;  State  ex  rel.  Abel 
V.  Eggers,  36  Nev.  372. 136  Pac.  100,  104;  State  ex  rd. 
KendaU  v.  Cole,  38  Nev.  215,  148  Pac  551.) 

The  demurrer  to  petition  is  sustained. 
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In  the  Matter  of  the  Application  op  J.  B.  DIXON 
FOR  a  Writ  of  Habeas  Corpus. 

11(11  Pnc.737] 

1.  COUKTS MCMriPAL   CorilT — JURISWCTIOS COSSTITUTIOSAI.    AXII 

Statutory  PsovrBioNs. 

Const.,  art.  fl,  sec.  6,  gives  to  district  courts  original  jurlsdlc- 
tloD  Id  cases  IuvoIvIiik  tlie  leenllty  of  any  tax.  QMseKHiuent,  or 
iimnlclpnl  flue,  etc. ;  B«.-tlon  8  requires  the  Ic^lalature  to  deter- 
mine the  Dumber  of  Justices  of  the  peace  in  ench  city,  etc  and 
provides  that  Justicc'H  eourts  shall  not  have  ]urladl(i:lon  of 
CMneo  conlllctinK  with  the  Jurisdiction  of  the  courts  of  record : 
niid  section  0  requires  the  i^fslature  to  fls  by  law  the  Jorisdlc- 
tlon  of  municipal  I'onrts.  The  charter  of  the  city  of  Reno 
(art.  14.  sec.  1)  created  a  niuulclpa)  court,  by  section  't  ftave 
It  Jurisdiction  as  then  provided  for  Justices  of  the  pence  as  to 
civil  or  criminal  cases  for  the  violation  of  any  ordinance,  and 
by  section  G  provided  that  It  should  be  treated  as  a  Justice's 
court.  In  case  Its  procoedlnRs  should  be  questioned.  Rev.  Laws. 
5721.  relating  to  traunfer  of  causes  from  justice's  court,  provides 
that  the  parties  cannot  give  evidence  on  questions  Involving 
the  leKollty  of  aii,v  tax.  municipal  Hjie,  etc.  An  ordluam-c 
Iniposeil  a  certain  license  upon  every  attorney  practicing  his 
profession  in  the  city,  payable  quarterly  in  accordance  with  the 
gross  receipts,  and  thereunder  petitioner  was  convicted  In  the 
municipal  court  and  conmiltted.  Held,  where  the  Issue  Involved 
the  l^ality  of  a  tax  and  the  constitutionality  of  the  ordinance 
Imposlt^  the  tax,  the  municipal  court  had  no  Jurisdiction,  and 
was  bound  to  transfer  the  proceedings  to  the  district  court. 

2.  CouKTH— MuHiciPAi.   CouKT — JuKISOifriON — Lmality   of   Tax — 

CERTinCATlOH  OF  QUESTION. 

In  such  case,  where  defendant  challenged  the  legality  of  the 
tux  or  questioned  the  (ronstltutlonallty  of  the  ordinance  In  the 
municipal  court,  that  court  was  ousted  of  jurisdiction  and 
should  have  certified  the  pleading  to  the  district  court, 

3.  CouBTS — Municipal  Courts— Pls  a  ding — Verification. 

No  plea  by  a  defendant  In  a  Justice's  court  need  be  verified, 
and  such  rule  applies  with  equal  force  to  the  municipal  court. 

Original  proceeding  in  habeas  corpvs  by  J.  B.  Dixon 
agwnst  J.  D.  HiUhouse,  Chief  of  Police  of  the  City  of 
Reno.  Ordered  that  the  writ  be  perpetuated  and  the 
petitioner  be  restored  to  his  liberty. 

J.  B.  Dixon  and  Frame,  Humphrey  &  Harcomh,  for 
Petitioner: 

The  city  charter  and  the  ordinance  in  question  violate 
the  constitution  of  the  United  States  and  the  constitution 
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of  the  State  of  Nevada,  in  that  they  take  away  property 
without  due  process  of  law,  take  away  vested  rights  by 
ex  post  facto  lejdslation,  and  deprive  petitioner  of  his 
equal  rights  under  the  law.  (Trustees  qf  Dartmouth 
CoUege  v.  Woodward,  4  Wheat.  518;  Ex  Parte  Garland,  4 
Wall.  338;  Pennoyer  v.  Neff,  95  U.  S.  714;  People  v.  Erich- 
son,  147  N.  Y.  Supp.  225;  Tovm  v.  Schneider,  3  Alaska, 
58;  In  Re  Yot  Sand,  75  Fed.  983;  Chauvin  v.  Vaiiton,  8 
Mont.  451;  Commonwealth  v.  Snyder,  182  Pa.  St.  630; 
State  V.  Movigomery,  94  Me.  192;  State  v.  Hoyt,  71  Vt  59; 
Walsh  V.  Denver,  11  Colo.  App.  523;  In  Re  Thatcher.  190 
Fed.  969,  212  Fed.  801. ) 

The  municipal  court  of  the  city  of  Reno  has  no  juris- 
diction or  power  to  try  or  determine  matters  not  of  a 
police  nature.  The  arrest  and  trial  of  attorneys  alleged 
to  be  practicing  without  the  prescribed  license  is  not  a 
matter  of  a  police  nature.  The  city  charter,  article  4, 
section  3,  expressly  reserves  from  the  jurisdiction  of  the 
municipal  court  all  matters  not  of  a  police  nature.  The 
words  "police  nature"  have  the  same  meaning  and  are  of 
the  same  legal  effect  as  "police  power."  They  have  a 
definite  legal  meaning  and  have  been  frequently  inter- 
pret«d  by  the  courts.  The  provisions  of  subdivision  42, 
section  10,  article  12,  of  the  city  charter,  were  intended 
by  the  legislature  to  apply  only  to  cases  of  a  police  nature 
or  coming  within  the  police  power  of  the  city,  and  were 
not  intended  to  apply  where  the  city  has  no  power  to 
regulate  for  the  public  health  and  well-being. 

The  jurisdiction  of  the  municipal  court  is,  by  the 
express  language  used  in  the  charter,  which  is  the  act 
creating  the  said  court,  limited  to  the  cognizance  of  mat- 
ters in  which  a  person  is  charged  with  a  breach  or  viola- 
tion of  an  ordinance  of  a  police  nature.  The  failure  to 
comply  with  the  requirements  of  the  ordinance  imposing 
a  tax  in  the  nature  of  a  revenue  measure  is  not  of  a 
police  nature,  and  in  no  way  atTects  the  peace,  health, 
safety,  or  morals  of  the  community.  The  court  being 
without  jurisdiction  in  the  first  place,  the  exercise  of 
jurisdiction  was  wrongful,  and  the  judgment  of  conviction 
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and  the  commitment  thereundet  are  mill  and  void  and  of 
no  force  or  effect 

Petitioner  having  attacked  the  constitutionality  of  the 
ordinance,  the  municipal  court  was  without  jurisdiction 
to  proceed  in  the  matter.  "Nothing  herein  contained 
shall  be  construed  to  give  such  court  jurisdiction  to  deter- 
mine any  such  cause  when  it  shall  be  made  to  appear  by 
the  pleadings  or  the  verified  answer  that  the  validity  of 
any  tax,  assessment  or  levy  shall  necessarily  be  in  issue 
in  such  cause,  in  which  case  the  court  shall  certify  such 
cause  to  the  district  court  in  like  mEmner  and  with  the 
same  effect  as  provided  by  law  for  certification  of  causes 
•by  justice's  courts."    (Reno  Charter,  sec.  4,  art  14.) 

L.  D.  Summerjield,  City  Attorney,  for  Respondent: 

There  is  nothing  so  sacredly  inherent  in  the  practice  of 
the  law  as  to  exempt  the  members  of  that  profession 
from  the  payment  of  a  license  tax  imposed  upon  citizens 
engaged  in  any  other  useful  occupation.  (Ex  Parte 
WiUiams.  31  Tex.  Crim.  262,  20  S.  W.  580.  21  L.  R.  A. 
783.)  "Such  a  tax  is  not  a  condition  precedent  to  the 
right  to  practice  law."  (5  C.  J.  571.)  The  imposition  of 
the  license  tax  is  not  the  impairment  of  the  obligation  of 
contracts.  (8  Cyc.  938;  Blanchard  v.  State  of  Florida, 
19  L.  R.  A.  409;  Cooley  on  Taxation.  3d  ed.  vol.  2,  p.  1104. ) 

The  ordinance  in  question  is  authorized  by  the  provi- 
sions of  the  charter  of  the  city  of  Reno  (sec.  10,  art.  4). 
The  effect  is  to  make  a  license  tax  upon  attorneys  valid 
and  constitutional.  (6  C.  J.  570;  4  Cyc.  898.)  "Under 
delegated  authority  a  municipality  may  impose  an  occu- 
pation tax  upon  a  business  or  profession,  although  the 
business  or  profession  may  already  have  been  authorized 
or  licensed  by  the  authority  of  the  state."  (4  Dillon, 
Mun.  Corp.,  5th  ed.  sec.  1408.  p.  2463;  Ex  Parte  Counts, 
153  Pac.  93;  Ex  Parte  Siebenhauer.  14  Nev.  366;  Gold- 
tkwaite  v.  City  Council,  50  Ala.  486. ) 

The  ordinance  in  question  does  not  take  away  the  right 
to  practice  under  the  state  license.    (6  C.  J.  571. )    There 
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is  no  conflict  with  the  state  law,  as  the  ordinance  simply 
imposes  an  additional  license  in  accordance  with  the  prin- 
ciples heretofore  sustained  by  the  appellate  tx>urt  (Ex 
Parte  Counts,  supra;  Ex  Parte  Siebenhaner,  supra. ) 

The  presumption  is  in  favor  of  the  validity  of  an 
ordinance.  (2  Dillon,  Mun.  Corp.,  sec.  646;  2  McQuillin. 
Mun.  Corp.,  sec.  810.) 

By  the  Court,  McCaeban,  J. : 

This  is  an  ori^nal  proceeding  in  habeas  corpus. 

By  the  return  of  J.  D.  Hillhouse,  chief  of  police  of  the 
city  of  Reno,  it  appears  that  petitioner,  J.  B.  Dixon,  w&a 
on  the  5th  day  of  June,  1916,  arrested  under  and  by 
virtue  of  a  warrant  of  arrest  issued  by  the  municipal 
court  of  the  city  of  Reno,  Washoe  County;  that  the  war- 
rant of  arrest  was  issued  in  accordance  with  the  prayer 
of  a  complaint  filed  with  the  municipal  court  of  that  city; 
that,  upon  petitioner's  plea  of  not  guilty  to  the  complaint, 
the  action  proceeded  to  trial  forthwith;  and  that  on 
July  6, 1916,  the  petitioner  was  by  the  municipal  court  of 
the  city  of  Reno  found  guilty  and  a  commitment  duly 
issued,  under  which  said  commitment  the  respondent 
detains  petitioner  and  deprives  him  of  his  liberty. 

The  complaint,  under  which  warrant  was  issued  for  the 
arrest  of  petitioner  and  upon  which  the  trial  was  con- 
ducted, is  in  part  as  follows: 

"That  on  or  about  the  28th  day  of  April,  A.  D.  1916,  in 
the  city  of  Reno,  county  of  Washoe,  State  of  Nevada,  the 
crime  of  misdemeanor  was  committed,  to  wit,  by  J.  B. 
Dixon,  who  then  and  there  was  wilfully  and  unlawfully 
practicing,  and  did  then  and  there  wilfully  and  unlawfully 
practice,  his  profession  as  an  attorney  without  having  first 
taken  out  and  procured  the  municipal  license  required  by 
ordinance  of  the  city  council  of  the  said  city  of  Reno;  all 
of  which  is  contrary  to  the  form,  force,  and  effect,  and  in 
violation  of  section  21  of  City  Ordinance  No.  82,  as 
amended,  revised,  and  reenacted  by  City  Ordinance  No. 
195  of  said  city  of  Reno."' 
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Petitioner  filed  s  motion  to  set  aside  the  complaint,  and 
argued  the  following  grounds: 

"  (1 )  That  said  complaint  does  not  allege  facts  sufficient 
to  constitute  a  public  offense. 

"  (2)  That  this  court  has  no  jurisdiction  or  power  to 
consider  said  complaint  or  to  issue  any  warrant  of  arrest 
thereunder  or  thereupon. 

"  (3)  That  the  ordinance  referred  to  in  said  complaint, 
and  sections  4,  20,  and  21  thereof,  are  tdtra  vires  and 
beyond  the  power  of  the  city  of  Reno  to  enact 

"(4)  That  said  ordinance  and  said  sections  are  repug- 
nant to  the  constitution  of  the  United  States, 

"  (5)  That  sud  ordinance  and  said  sections  thereof  are 
repugnant  to  the  constitution  of  the  State  of  Nevada. 

"  (6)  That  said  ordinance  and  said  sections  thereof  are 
repugnant  to  the  charter  of  the  city  of  Reno." 

The  city  of  Reno  is  a  duly  incorporated  municipality, 
its  incorporation  was  founded  upon  special  acts  of  the 
legislature  of  this  state,  and  the  legislature  of  1916 
passed  an  act  amending  certain  specifically  named  sec- 
tions of  an  act  entitled  "An  act  to  incorporate  the  town 
of  Reno,  and  to  establish  a  city  government  therefor," 
approved  March  16, 1903,  etc.     (Stets.  1915,  c.  38.) 

City  Ordinance  No.  195  is  entitled  "An  ordinance  to 
amend,  revise,  and  reenact  the  title  of,  and  to  amend, 
revise,  and  reenact,  city  ordinance  number  82,  entitled 
'An  ordinance  to  fix,  impose,  and  collect  a  license  tax  on 
certain  trades,  business,  occupations,  callings  and  amuse- 
ments in  the  city  of  Reno;  to  regulate  and  classify  the 
same,  to  fix  a  penalty  for  the  violation  thereof;  to  define 
the  duties  of  certain  ofiicers  in  connection  therewith,  and 
to  repeal  all  ordinances  and  parts  of  ordinances  in  con- 
fiict  therewith,'  passed  and  adopted  October  28,  1907; 
and  to  repeal  all  ordinances  and  parts  of  ordinances  in 
conflict  therewith," 

Section  1  of  the  ordinance  provides: 

"  Every  person,  firm,  association,  or  corporation  engaged 
in  carrying  on,  maintaining,  pursuing,  conducting,  or  trans- 
acting, or  that  hereafter  engages  in,  carries  on,  mwntains. 
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pureues,  conducts,  or  transacts,  in  the  city  of  Reno  the 
trade,  business,  occupation,  calling,  or  pursuit  hereinafter 
named,  shall  obtain  from  said  city  and  shall  pay  therefor 
the  license  herein  specified." 

Section  4  of  the  ordinance  provides: 

"Any  person,  firm,  association,  or  corporation  opening, 
conducting,  maintaining,  transacting,  engaging  in,  carry- 
ing on,  or  pursuing  any  business,  trade,  occupation.calling, 
or  pursuit  hereinafter  named  without  first  having  obtained 
from  said  city  the  license  herein  required  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  leas  than  twenty-five 
<$25.00)  dollars  and  not  exceeding  one  hundred  ($100.00) 
dollars,  or  by  imprisonment  in  the  city  jail  of  said  city 
not  less  than  twenty-five  (25)  days  and  not  exceeding  one 
hundred  (100)  days,  or  both  such  fine  and  imprisonment" 

Section  20  of  the  ordinance  fixes  a  schedule  for  certain 
specified  businesses,  fixing  the  license  in  accordance  with 
the  quarterly  gross  receipts  of  such  business. 

Section  21  provides: 

"Every  attorney,  doctor,  physician,  surgeon,  veterinary 
surgeon,  or  dentist,  practicing  or  following  his  or  her  pro- 
fession in  said  city,  shall  pay  for  and  obtain  a  quarterly 
license  to  carry  on  such  business,  as  per  the  schedule 
hereinbefore  recited  in  section  20  of  this  ordinance." 

1.  Petitioner  here  contends,  among  other  things,  first, 
that  the  municipal  court  of  the  city  of  Reno  had  no 
power  or  authority  to  try,  hear,  or  determine  the  matters 
attempted  to  be  adjudged  by  it  at  said  hearing. 

Section  6  of  article  6  of  the  constitution  of  this  state 
contains  the  following  provision: 

"The  district  courts  in  the  several  judicial  districts  of 
this  state  shall  have  original  jurisdiction  in  all  cases  in 
equity;  also  in  all  cases  at  law  which  involve  the  title  or 
the  right  of  possession  to,  or  the  possesion  of  real  prop- 
erty, or  mining  claims,  or  the  legality  of  any  tax,  impost, 
assessment,  toll  or  municipal  fine,  and  in  all  other  cases 
in  which  the  demand  (exclusive  of  interest)  or  the  value 
of  the  property  in  controversy  exceeds  three  hundred 


t,L.ooglc 


284  In  Re  Ddcon  [4othNeT. 

Opinion  (rf  die  Court — HcCamui,  J. 

dollars,  also  in  alt  cases  relating  to  the  estates  of  deceased 
persons,  and  the  persons  and  estates  of  minors  and  insane 
persons,  and  of  the  action  of  forcible  entry  and  unlawful 
detainer;  and  also  in  all  criminal  cases  not  otherwise 
provided  for  by  law;  they  shall  also  have  final  appellate 
jurisdiction  in  cases  arising  in  justices'  courts,  and  such 
other  inferior  tribunals  as  may  be  established  by  law. 
The  district  courts,  and  the  judges  thereof  shall  have 
power  to  issue  writs  of  vwmdamus,  injunction,  quo  war- 
ranto, certiorari,  and  all  other  writs  proper  and  necessary 
to  the  complete  exercise  of  their  jurisdiction;  and  also 
shall  have  power  to  issue  writs  of  hdbeae  corpus  on  peti- 
tion by,  or  on  behalf  of,  any  person  held  in  actual  custody 
in  their  respective  districts." 

Section  8  of  article  6,  among  other  things,  provides: 

"The  legislature  shall  determine  the  number  of  justices 
of  the  peace  to  be  elected  in  each  city  and  township  of 
the  state,  and  shall  fix  by  law  their  powers,  duties,  and 
resi>onsibilities;  provided,  that  such  justices'  courts  shall 
not  have  jurisdiction  of  the  following  cases,  viz. :  *  •  * 
Second,  of  cases  wherein  the  title  to  real  estate,  or  mining 
claims,  or  questions  of  boundaries  to  land,  is  or  may  be 
involved;  or  of  cases  that  in  any  manner  shall  conflict 
with  the  jurisdiction  of  the  several  courts  of  record  in 
this  state.    •    •    •" 

Section  9  of  article  6  provides: 

"  Provision  shall  be  made  by  law  prescribing  the  powers, 
duties,  and  responsibilities  of  any  municipal  court  that 
may  be  established  in  pursuance  of  section  one,  of  this 
article;  and  also  fixing  by  law  the  jurisdiction  of  said 
court,  so  as  not  to  confiict  with  that  of  the  several  courts 
of  record." 

The  municipal  court  of  the  city  of  Reno  is  created  by 
section  1  of  article  14  of  the  charter  of  the  city  of  Reno, 
and  by  section  3  of  the  same  article  it  is  provided: 

"The  municipal  court  shall  have  the  powers  and 
jurisdiction  in  said  city  as  are  now  provided  by  law  for 
justices  of  the  peace,  wherein  any  person  or  persons  are 
charged  with  the  breach  or  violation  of  the  provisions  of 
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any  ordinance  of  said  city  or  of  this  charter,  of  a  police 
nature;  provided  that  the  trial  and  proceedings  in  such 
cases  shall  be  summary  and  without  a  jury.  The  said 
court  shall  have  jurisdiction  to  hear,  try  and  determine 
all  cases,  whether  civil  or  criminal,  for  the  breach  or 
violation  of  any  city  ordinance  or  any  provision  of  this 
charter  of  a  police  nature,  and  shall  hear,  try,  determine, 
acquit,  convict,  commit,  or  hold  to  bail  in  accordance  with 
the  provisions  of  such  ordinances  or  of  this  charter.  The 
practice  and  proceedings  in  said  court  shall  conform  as 
nearly  as  practicable,  to  the  practice  and  proceedings  of 
justices'  courts  in  similar  cases.     *     *     '" 

Section  6  of  the  charter  in  part  provides: 

"The  said  court  shall  be  treated  and  considered  as  a 
justice's  court  whenever  the  proceedings  thereof  are 
called  into  question," 

Section  5721,  Revised  Laws,  having  reference  to  the 
transfer  of  cases  to  the  district  court  from  the  justice's 
court  provides: 

"The  parties  to  an  action  in  a  justice's  court  cannot 
give  evidence  upon  any  question  which  involves  the  title 
or  possession  of  real  property,  or  the  legality  of  any  tax, 
impost;  assessment,  toll,  or  municipal  fine;  nor  can  any 
issue  presenting  such  question  be  tried  by  such  court 

By  section  9  of  article  6  of  the  constitution  it  will 
appear  that  the  legislature  was  empowered  to  fix  by  law 
the  jurisdiction  of  municipal  courts,  and  as  we  read  the 
provision  it  would  appear  that  the  legislature  might  con- 
fer upon  the  municipal  court  jurisdictional  power  limited 
to  municipal  purposes  (Meagher  \.  County  qf  Storey,  5}^ ev. 
249)  embracing  any  subject,  so  long  as  it  did  not  conflict 
with  the  several  courts  of  record.  Hence  we  are  asked 
the  question,  in  the  light  of  our  constitutional  and  statu- 
tory provisions,  was  it  within  the  power  of  the  municipal 
court,  as  that  power  had  been  conferred  by  the  legisla- 
ture in  the  provisions  of  the  charter  of  the  city  of  Reno, 
to  pass  upon  and  determine  the  questions  of  law  involv- 
ing the  legality  of  the  ordinances  imposing  the  tax  as 
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that  question  was  presented  by  the  motion  to  set  aside 
the  complaint 

In  the  case  of  State  ex  rel.  Murphy  aiid  Lutx  v.  Rising. 
10  Nev.  97,  this  court  had  under  consideration  this  provi- 
sion of  the  statute,  as  well  as  sections  6  and  8  of  article  6 
of  the  constitution.  The  court  there  held  that  the  words 
"all  cases  at  law"  and  "all  criminal  cases."  as  used  in  the 
constitution,  were  intended  to  designate  distinct  cate- 
gories mutually  exclusive,  and  that  the  legislature  has 
full  power  to  parcel  out  the  jurisdiction  of  criminal  cases 
between  the  district  courts  and  justices'  courts. 

The  court,  in  the  case  of  State  v.  Rising,  supra,  after 
asserting  that  the  words  "all  cases  at  taw"  and  "all 
criminal  cases"  were  meant  to  convey  the  idea  of  dis- 
tinct categories  mutually  exclusive,  said: 

"If  we  are  correct  in  this  view,  there  can  be  no  doubt 
that  the  justice's  court  had  jurisdiction  of  the  offense 
charged  against  Grant,  and  that  it  was  his  duty  to  try 
and  determine  it,  unless  it  was  made  satisfactorily  to 
appear  to  him,  before  or  during  the  trial  that  the  action 
could  not  be  tried  without  deciding  a  question  of  title 
to  real  property,  or  of  the  right  to  the  possession  thereof; 
in  which  case,  and  in  which  case  alone,  it  was  his  duty, 
in  obedience  to  the  statute,  and  without  any  reference 
to  the  constitution,  which,  as  we  think,  has  no  applica- 
tion to  criminal  caaea  in  this  particular,  to  transfer  the 
proceeding  to  the  district  court" 

We  think  this  same  line  of  reasoning  will  apply  even 
more  so  to  cases  arising  in  the  justice  court  with  refer- 
ence to  the  right  of  such  court  to  pass  upon  a  question  of 
law  involving  the  legality  of  any  tax,  impost,  assessment 
toll,  or  municipal  fine. 

Section  9  of  article  6  of  the  constitution  provides  that 
the  legislature  shall  fix  the  jurisdiction  of  municipal 
courts  so  as  not  to  conflict  with  that  of  the  several  courts 
of  record. 

Now  the  legislature  of  this  state,  in  enacting  the  law 
creating  the  charter  of  the  city  of  Reno,  provided  by 
section  3  of  article  14  of  that  charter  that: 
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"The  municipal  court  shall  have  the  powers  and 
jurisdiction  in  said  city  as  are  now  provided  by  law  for 
justices  of  the  peace,  wherein  any  person  or  persons  are 
charged  with  the  breach  or  violation  of  the  provisions  of 
any  ordinance  of  said  city  or  of  this  charter,  of  a  police 
nature." 

And  that  section  further  provided: 

"The  practice  and  proceedings  in  said  court  shall 
conform  as  nearly  as  practicable,  to  the  practice  and  pro- 
ceedings of  justices'  courts  in  similar  cases." 

Moreover,  it  was  provided  in  section  6  of  the  same 
article  that: 

"The  said  court  shall  be  treated  and  considered  as  a 
justice's  court  whenever  the  proceedings  thereof  are 
called  into  question." 

Here  we  have  constitutional  and  statutory  provisions 
reserving  cases  to  the  district  court  where  the  question 
of  the  legality  of  a  tax  is  in  issue  as  a  matter  of  law.  We 
have  a  statutory  provision  declaring  that  an  issue  present- 
ing the  question  of  the  legality  of  a  tax,  impost,  assess- 
ment, toll,  or  municipal  fine  shall  not  be  tried  in  the 
justice  court.  The  legislative  act  by  which  was  created 
the  charter  of  the  city  of  Reno  and  from  which  act  the 
municipal  court  of  that  city  took  its  existence  and  its 
jurisdiction,  declared  that  the  powers  and  jurisdiction  of 
that  court  should  be  the  same  as  those  now  provided  by 
law  for  justices  of  the  peace  in  cases  wherein  any  person 
is  charged  with  the  breach  or  violation  of  the  provisions 
of  an  ordinance  of  the  city.  It  further  provided  that  the 
practice  and  procedure  of  the  municipal  court  should 
conform  as  nearly  as  practicable  to  that  of  the  justice 
court  in  similar  cases,  and  that  in  all  cases  the  municipal 
court  should  be  treated  and  considered  as  a  justice  court 
whenever  its  proceedings  were  called  into  question. 

Hence  we  might  simplify  matters  here  by  inquiring  as 
to  what  would  be  the  required  procedure  if  a  charge  of 
similar  import  were  pending  against  petitioner  in  a  justice 
court.  If  under  the  statute  the  justice  of  the  peace  was 
denied  the  right  to  try  and  determine  the  issue  of  law 
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raised  wherein  the  legality  of  the  tax  was  questioned, 
then  that  denial  applies  here  with  equal  force  to  the 
municipal  court. 

In  the  light  of  the  provisions  as  we  find  them  in  the 
charter  of  the  city  of  Reno,  we  apply  the  reason  as  welt 
as  the  interpretation  which  we  find  in  the  case  of  State 
V.  Rising,  supra,  and  in  the  language  of  Mr.  Justice 
Beatty,  as  said  in  that  case,  we  say  there  can  be  no  doubt 
that  the  municipal  court  had  jurisdiction  of  the  offense 
charged  against  the  petitioner,  and  that  it  was  the  duty 
of  that  court  to  try  and  determine  it,  unless  it  was  made 
to  appear,  before  or  during  the  trial,  that  an  issue  involv- 
ing the  legality  of  a  tax  or  the  constitutionality  of  an 
ordinance  imposing  a  tax  was  to  be  decided,  in  which  case 
it  was  the  duty  of  the  municipal  judge,  in  obedience  to 
the  statute,  to  transfer  the  proceedings  to  the  district 
court.     (Rev.  Laws,  5721. ) 

In  the  case  of  State  v.  Rising,  supra,  the  question  was 
as  to  the  jurisdiction  of  the  justice  court  to  try  a  criminal 
case  involving  a  charge  of  malicious  mischief.  This 
court,  in  answer  to  the  query  as  to  the  right  of  the  justice 
court  to  try  a  case  involving  the  right  to  possession  of  real 
property,  there  said,  first  of  all,  that  the  rightof  possession 
to  real  property  was  not  involved  in  a  charge  of  malicious 
mischief;  that  in  such  cases  mere  proof  of  possession  is  a 
sufficient  proof.  Moreover,  the  court  held  that  even  proof 
that  would  support  a  plea  of  freehold  in  the  defendant 
would  not  justify  or  excuse  him  in  a  case  of  malicious 
mischief. 

It  will  not,  we  apprehend,  be  seriously  disputed  that 
the  license  provided  for  in  section  21  of  the  ordinance, 
being  a  charge  or  fee  for  the  transaction  of  a  given 
business,  is  a  tax,  inasmuch  as  it  is  a  charge  imposed 
upon  persons  and  business  to  raise  money  for  municipal 
purposes.  ( City  of  Santa  Barbara  v.  Steams,  51  Cal.  499. ) 

2.  Defendant  was  charged  with  a  misdemeanor  in 
having  failed  to  pay  a  license  tax  under  an  ordinance 
imposing  such  tax.  Under  such  a  charge  we  may  inquire, 
has  the  defendant  the  right  to  challenge  the  legality  of 
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the  license  tax  so  imposed?  Has  he  the  right  to  raise 
the  question  of  the  constitutionality  of  the  ordinance 
imposing  the  license  tax?  If  the  petitioner  here,  being 
charged  with  a  misdemeanor  in  having  violated  an  ordi- 
nance imposing  a  license  tax,  sought  to  question  the 
constitutionality  of  the  ordinance  or  raise  any  other 
questions  of  law,  either  as  to  the  legality  of  that  tax  or 
as  to  the  ordinance,  such  ordinance  being  one  imposing  a 
tax,  was  it  not  his  right  to  do  so?  Was  it  not,  moreover, 
his  right  to  raise  such  questions  in  the  very  first  court 
where  judgment  might  be  rendered  on  hia  guilt  or  inno- 
cence and  where  by  reason  of  the  charge  his  liberty 
was  at  stake?  Manifestly,  petitioner  was  so  privileged. 
The  gravamen  of  the  charge  in  this  case  was  the  failure 
to  pay  the  tax.  Hence  the  legality  of  the  tax  was  a 
matter  which  might  properly  be  raised  by  way  of  defense 
or  plea  in  avoidance.  We  find  from  the  record  that 
petitioner  raised  these  questions  by  his  motion  to  set 
aside  the  complaint,  which  was  in  the  nature  of  a 
demurrer  to  the  complaint,  in  which  the  jurisdiction  of 
the  court,  the  legality  of  the  tax,  the  constitutionality  of 
the  ordinance,  were  all  raised  as  an  issue  of  law.  The 
question  of  the  legality  of  the  license  tax,  the  question 
of  the  constitutionality  of  the  ordinance  imposing  the 
license  tax,  each  in  turn  was  presented  to  the  municipal 
court  by  the  pleadings  of  the  defendant  there,  petitioner 
here.  It  need  scarcely  be  observed  that,  as  we  read  the 
constitutional  provisions  and  provisions  found  in  our 
statute,  it  seems  manifest  that  it  was  never  intended  by 
our  lawmakers  that  questions  such  as  those  raised  in  the 
municipal  court  in  this  instance,  which  challenge  the  con- 
stitutionality of  a  tax,  were  to  be  submitted  to  that  court. 
The  history  of  the  constitutional,  as  well  as  the  statutory, 
law  of  this  state,  convinces  us  that  questions  of  this  char- 
acter, in  whatever  form  they  might  arise,  were  reserved 
to  another  tribunal. 

3.  It  might  be  said  that,  in  the  light  of  the  decision  of 
this  court  in  the  case  of  State  v.  Justice  Court,  29  Nev. 
191,  87  Pac.  1,  89  Pac.  24,  the  municipal  court  need  not 
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certify  that  case  to  the  district  court  unless  the  pleading 
on  the  part  of  the  defendant  was  verified.  The  answer 
to  this  is  that  no  pleading  on  the  part  of  the  defendant 
in  a  justice  court  need  be  verified,  and  this  applies  with 
equal  force  to  the  municipal  court 

It  follows  from  the  observations  that  we  have  made 
here  that  when  the  defendant  in  the  police  court  of  the 
city  of  Reno,  charged  with  a  misdemeanor  in  having 
violated  a  city  ordinance  imposing  a  license  tax,  raised  a 
question  of  taw  as  to  the  legality  of  the  tax  and  the  con- 
stitutionality of  the  ordinance  imposing  the  tax,  an  issue 
of  law  was  presented  to  the  police  court  involving  a  ques- 
tion as  to  which,  by  the  provisions  of  section  5721,  Revised 
Laws,  no  evidence  could  be  entertained;  nor  could  any 
issue  presenting  such  question  be  tried  by  that  court. 
The  municipal  court,  therefore,  should  have  proceeded  no 
further,  but  under  the  provisions  of  the  statute  should 
have  suspended  all  further  proceedings  in  the  action  and 
certified  the  pleadings  to  the  district  court. 

The  judgment  rendered  by  the  municipal  court  in  the 
premises  was  void. 

Petitioner  being  detained  on  such  a  judgment  is  entitled 
to  be  released  on  habeas  corpus. 

It  is,  therefore,  ordered  that  the  writ  be  perpetuated 
and  that  petitioner  be  restored  to  his  liberty. 
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In  the  Matter  op  the  Estate  op  WARREN  W. 

WILLIAMS,  Deceased. 
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1.  Taxation— In HBKiTANCB  Tax — Couuukitv  Pbopebty — iNTnresT 
OF  Wipe. 

Under  Rev.  Laws.  215C.  defining  comuumlty  property,  huiI 
Hct-tlon  21tt5.  providing  tbat  upon  tbe  dentb  of  tbe  bitBbaud 
one-bnir  Of  tbe  coioiniinlty  proiwrty  goes  to  the  surrlTliiK  wKe. 
tlie  right  of  tbe  wife  Id  tbe  coiiiuiunlty  property  during  ber 
ImsbaiiU'H  life  is  not  n  mere  expectnncy,  but  l8  a  property  Inter- 
est, though  Hubject  to  tbe  huabniid's  i-ontroi.  and  at  tbe  biut- 
band's  death  It  Ib  merely  freed  from  biB  control,  and  does  not 
pass  under  tbe  Inheritnn**  laws,  and  therefore  Is  not  subject 
to  taxation  under  Stats.  IDt^.  c.  2(M>.  ser.  1.  Iniposlnf;  a  tax  on 
ali  pro|>erty  passing  by  wiit  or  statutes  of  Inbeiitanee. 
3.  HusBAHD  AMD  Wife— Com MUHnT  Propebty — Natubk  or  Wife's 
I KTEREST—  Statute — '  'Held." 

Tlie  use  of  the  expreaalon  ''goes  to"  the  wife  In  Rev.  Laww.  . 
21<l.'i.  dilTerent  from  the  expression  "belongs  to"  the  husband  in 
sec.  2VU.  does  not  show  an  Intention  of  the  legislature  that  ttie 
Interest  of  tbe  wife  in  tbe  community  should  vest  only  after  tlie 
husband's  death,  in  view  of  Const.,  art.  4.  sec.  111.  requiring 
lawn  to  be  passed  dcflDlni^  tbe  rights  of  the  wife  to  property 
held  In  common  with  her  husband,  since  "held"  does  not  convey 
the  lileo  of  mere  expectancy,  but  Imports  ownership. 

Appeal  from  Eighth  Judicial  District  Court,  Churchill 
County;  T.  C.  Hart,  Judge. 

Proceedings  to  determine  the  tax  on  the  estate  of 
Warren  W.  Williams,  deceased.  From  an  order  adjudging 
the  wife's  interest  in  the  community  subject  to  tax,  the 
wife  appeals.  Bereraed  and  remanded,  with  instruc- 
tions to  enter  judgment  for  appellant 

Hoj/t,  GUjbons  &  French,  for  Appellant: 

As  the  laws  of  inheritance  between  husband  and  wife 
apply  only  to  the  separate  property,  the  husband  and  wife 
do  not  inherit  any  part  of  the  community  property  from 
each  other,  therefore  the  portion  of  the  widow  is  not 
subject  to  the  inheritance  tax.     (Rev.  Laws,  6116,  6125.) 

If  throughout  her  married  life  the  wife  had  an  undivided 
interest  in  the  community  estate,  it  must  follow  that 
upon  the  death  of  the  husband  she  merely  continues  the 
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ovrner  and  holder  of  the  estate  which  she  has  owned 
throughout  the  married  relation,  the  other  one-half  pass- 
ing to  heirs  other  than  herself,  or  to  devisees  under  the 
will  of  the  deceased.    (Const  Nev.,  sec.  31,  art.  4.) 

In  obedience  to  the  mandate  of  the  constitution,  the 
legislature  provided  what  is  separate  property  and  what 
is  community  property,  clearly  specifying  that  the  estate 
known  as  community  property  is  held  by  the  husband 
and  wife  just  as  an  estate  of  joint  tenancy  may  be  so 
held.  (Rev.  Laws,  2156;  Holyoke  v.  Johnson,  3  Pac.  841; 
WaHmrUm  v.  White,  176  U.  S.  484  44  L.  Ed.  555;  AmeU 
V.  Reade,  220  U.  S.  311,  55  L.  Ed.  477,  36  L.  R.  A.  n.  s.  1040; 
5  R.  C.  L.  823.) 

The  surviving  spouse  does  not  acquire  the  estate  of  the 
deceased  spouse  by  inheritance,  and  hence  the  share  of  a 
■  widow  is  not  subject  to  the  tax  imposed  upon  inheritances. 
iMarahaU's  Succession.  118  La.  212,  42  South.778;  Kohnyv. 
Dunfcar,  121  Pac.  544;  39 L.  R.  A.  n.s.  1107.)  Underthelaw 
as  construed  in  Nevada  this  is  the  generally  recognized 
doctrine,  and  has  been  in  principle  already  adopted  as 
the  rule  of  decision.  ( Wright  v.  Smith,  19  Nev.  146,  7 
Pac.  365;  In  Re  Sanford's  Estate,  137  N.  W.  864;  In  Re 
Inheritance  Tasc  ofStrahan's  Estate,  142  N.  W.  678.) 

With  the  exception  of  the  State  of  Illinois,  where 
common-law  dower  obtains,  and  the  State  of  California, 
where  community-property  law  obtains,  all  of  the  states 
sustain  the  contention  that  upon  the  death  of  the  husband 
the  wife's  estate  comes  to  her  by  operation  of  law,  and 
is  therefore  not  subject  to  inheritance  tax.  (In  Re  BuUen, 
151  Pac.  533.) 

Geo.  B.  Thatcher,  Attorney-General,  for  Respondent: 
The  California  decisions,  being  baaed  upon  a  statute 
similar  in  all  respects  to  that  of  Nevada,  should  be  fol- 
lowed, and  the  decision  of  the  lower  court  herein  affirmed. 
(Rev.  Laws,  2165;  Cal.  Civil  Code,  1903,  sec.  1402.)  The 
California  Supreme  Court  has  rendered  a  number  of 
decisions  determining  the  interest  of  the  widow  in  the 
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community  property.  (In  Re  Burdick,  112  Cal.  898; 
Spreckelg  v.  Spreckels,  116  Cal.  389;  Sharp  v.  Loupe,  120 
Cal.  93.)  None  of  the  foregoing  cases  was  decided  on  a 
question  of  taxation  of  the  community  property  under  an 
inheritance  tax  law,  for  the  reason  that  such  law  was  not 
adopted  in  California  until  1905.  However,  immediately 
upon  the  adoption  of  the  inheritance  tax  law,  the  supreme 
court  of  that  state  reaffirmed  the  doctrine  that  the  widow 
takes  her  share  of  the  community  property  as  an  heir. 
{Estate  qf  Mojffitt,  153  Cal.  359;  People  v.  Lebus,  96  Pac. 
1118;  Estate  of  Kennedy,  157  Cal.  523;  Estate  qf  Rossi, 
169  Ca).  148.) 

"In  arriving  at  the  meaning  of  the  statute  under 
consideration,  it  is  proper  to  remember  that  a  succession 
tax  is  not  a  burden  imposed  upon  property,  but  is  a  priv- 
ilege tax  upon  the  right  of  taking  property  from  another, 
whether  by  will  or  devolution  as  a  matter  of  law."  {Kitox 
V.  Emerson,  123  Tenn.  409. ) 

It  cannot  be  said  that  the  estates  of  husband  and  wife 
in  community  property  are  identical,  when  in  the  case  of 
the  death  of  the  wife  the  whole  estate  "  belongs"  to  the 
husband,  while  in  the  case  of  the  death  of  the  husband 
one-half  of  the  community  property  "goes"  to  the  wife. 
(Rev.  Laws,  2164;  State  v.  Fox,  45  N.  W.  876;  Gammon 
V,  Gammon  Theological  Seminary,  153  111.  41.  38  N.  E.  890; 
Ck)mmonweaUh  v.  Hamilton,  81  Mass.  480;  Wright  v. 
Smtt^l9Nev.l43;  Estate  o/Coofc,  34  Nev.  217;  Thornton 
V.  Zea.  22  Tex.  Civ.  App.  509.) 

By  the  Court,  McCarran,  J. : 

Warren  W.  Williams  died  January  24, 1914,  leaving  an 
estate  approximating  $384,000.  In  arriving  at  an  amount 
upon  which  an  inheritance  tax  would  fall,  deductions 
were  made  amounting  to  $55,887.77,  leaving  a  balance  in 
the  estate  of  $328,527.33. 
The  deceased  left  a  will  in  which  he  set  forth: 
"I  hereby  declare  that  all  of  my  property  is  community 
property,  one-half  of  which  belongs  to  my  wife;  and  for 
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that  reason  I  hereby  refrain  from  any  attempt  to  in 
any  wise  dispose  of  that  portion  of  the  same  by  will  or 
testament " 

The  district  court  found  that  the  estate  of  the  surviv- 
ing wife  came  to  her  by  inheritance  and  was  liable  to 
taxation  under  our  inheritance  tax  law,  and  therefore 
adjudged  the  amount  of  $4,620.66  to  be  payable  against 
the  widow's  one-half  of  the  community  property.  From 
this  order  appeal  is  taken. 

One  question  is  presented  here,  namely,  did  the  sur- 
viving widow  of  Warren  W.  Williams,  deceased,  take  her 
one-half  of  the  community  property  left  by  the  decedent 
as  an  heir,  or  was  the  one-half  of  the  community  prop- 
erty something  which  belonged  to  her  absolutely  in  her 
own  right  and  as  such  did  not  pass  to  her  by  succession 
or  inheritance? 

Our  inheritance  tax  law  was  enacted  by  the  legislature 
of  1913,  and  is  found  on  page  411  of  the  session  acts  of 
that  year. 

Section  1  of  the  act  provides: 

"A  tax  shall  be  and  is  hereby  imposed  upon  the  transfer 
of  any  and  all  property  within  the  jurisdiction  of  this 
state,  and  any  interest  therein  or  income  therefrom, 
whether  belonging  to  the  inhabitants  of  this  state  or 
not,  and  whether  tangible  or  intangible,  not  hereinafter 
exempted,  which  shall  pass  in  trust  or  otherwise  by  will 
or  by  the  statutes  of  inheritance  of  this  or  any  other  state 
or  by  deed,  grant,  sale,  or  gift  made  without  valuable  and 
adequate  consideration  in  contemplation  of  the  death  of 
the  grantor,  vendor,  assignor,  or  donor  or  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  such  death, 
as  specified  in  this  act.    *    *    "' 

The  property  in  question,  being  one-half  of  the  property 
of  which  the  decedent  died  possessed,  did  not  pass  by  will 
in  this  instance,  inasmuch  as  the  decedent  made  no 
attempt  to  convey  in  that  manner.  Our  state  is  one  of 
those  in  which  the  law  of  community  property  prevails. 
In  1873  our  legislature,  in  compliance  with  constitutional 
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proTision,  passed  an  act,  defining  the  rights  of  husband 
and  wife,  and  section  1  thereof  prescribes: 

"All  property  of  the  wife,  owned  by  her  before  mar- 
riage, and  that  acquired  by  her  afterwards  by  gift, 
bequest,  devise,  or  descent,  with  the  rents,  issues,  and 
profits  thereof,  is  her  separate  property;  and  all  property 
of  the  husband,  owned  by  him  before  marriage,  and  that 
acquired  by  him  afterwards  by  gift,  bequest,  devise,  or 
descent,  with  the  rents,  issues,  and  profits  thereof,  is  his 
separate  property."    (Rev.  Laws,  2155.) 

By  section  2  of  the  act,  the  legislature  of  this  state 
specifically  defined  and  limited  the  property  that  should 
be  known  and  designated  as  community  property.    It  says: 

"All  other  property  acquired,  after  marriage,  by  either 
husband  or  wife,  or  both,  except  as  provided  in  sections 
14  and  15  in  this  act.  is  community  property."  (Rev. 
Laws,  2156.) 

Section  14  of  the  act  has  to  do  with  the  earnings  and 
accumulations  of  a  wife  while  living  separate  from  her 
husband;  section  16  bears  upon  a  similar  subject;  and 
neither  has  any  effect  on  the  matter  under  consideration. 
Section  2165  of  our  Revised  Laws  provides: 

"Upon  the  death  of  the  husband  one-half  of  the  com- 
munity property  goes  to  the  surviving  wife,  and  the  other 
half  is  subject  to  the  testamentary  disposition  of  the  hus- 
band, and  in  the  absence  of  such  disposition  goes  to  his 
surviving  children  equally,  and  in  the  absence  of  both  such 
disposition  and  surviving  children,  the  entire  community 
property  belongs  without  administration  to  the  surviving 
wife,  except  as  hereinafter  provided,  subject,  however, 
to  ^1  debts  contracted  by  the  husband  during  his  life 
that  were  not  barred  by  the  statute  of  limitation  at  the 
time  of  his  death.    •    •    •" 

Hence,  in  the  event  of  the  death  of  the  husband,  one- 
half  of  the  community  property,  according  to  the  statute, 
"goes  to  the  surviving  wife,"  and  the  other  half  is  sub- 
ject to  whatever  testamentary  disposition  the  c 
husband  may  have  seen  fit  to  make. 
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The  langua^  of  our  statute  relative  to  the  disposition 
of  the  community  property  in  the  event  of  the  death  of 
the  wife  la  somewhat  different     It  provides: 

"Upon  the  death  of  the  wife  the  entire  community 
property  belong,  without  administration,  to  the  survivintr 
husband.     *     •    *"     (Rev.  Laws,  2164.) 

Hence  in  these  two  sections  of  our  Revised  Laws, 
passed  long  prior  to  the  time  at  which  any  inheritance  tax 
law  was  considered  in  this  state,  we  find  the  law  governing 
the  disposition  of  property  belonging  to  the  estate  which 
was  held  in  the  community  of  husband  and  wife,  the  record 
title  of  which  may  have  been  in  the  husband  alone. 

.1.  It  is  the  contention  of  respondent  in  this  instance 
that  the  one-half  of  the  community  property  which  under 
the  statute  goes  to  the  surviving  wife  is  but  an  estate  in 
expectancy,  and  that  she  takes  the  same  as  an  heir.  In 
support  of  their  contention,  they  cite  the  several  decisions 
rendered  by  the  Supreme  Court  of  California,  and  lay 
special  emphasis  upon  the  fact  that  these  decisions  were 
rendered  in  the  light  of  a  statute  of  which  our  section  2165 
is  in  all  probability  a  copy.  (In  Re  Burdick,  112  Cal.  393, 
44  Pac.  734;  Spreckels  v.  Spreckels.  116  Cal.  339,  48  Pat 
228,  36  L.  R  A.  497,  58  Am.  St  Rep.  170;  Sharp  v.  Loupe, 
120  Cal.  93,  52  Pac.  134,  586;  Floss  v.  Plass.  121  Cal.  133, 
53  Pac.  448;  Estate  of  MoMU  153  Cal.  359,  95  Pac  653, 
1025,  20  L.  R  A.  n.s.  207;  Keating  v.  Smith,  154  Cal.  186, 
97  Pac.  300;  Estate  of  Kennedy,  157  Cal.  523, 108  Pac.  280, 
29L.R  A.  n.s.428;  Estate  o/iiossz,  169  Cal.  148,  146  Pac. 
430;  Knox  v.  Emerson,  123  Tenn.  409,  131  S.  W.  972.) 

We  are  further  reminded  by  respondent  that  as  early 
as  1860  the  Supreme  Court  of  California,  speaking  through 
Mr.  Chief  Justice  Field,  used  the  expression: 

"The  interest  of  the  wife  is  a  mere  expectancy,  like  the 
interest  which  an  heir  may  possess  in  the  property  of  his 
ancestor,"  ( Van  Maren  v.  Johnson,  15  Cal.  308. ) 

The  expression  of  the  Supreme  Court  in  that  case  was 
commented  on  in  the  later  case  of  De  Godey  v.  Godey,  39 
Cal.  164,  and  there  the  court  referring  to  the  community 
property,  said: 
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"It  belongs  to  the  matrimonial  community,  and  not  less 
to  the  wife  than  to  the  husband.  It  is  true  that  the 
interest  of  the  wife  therein  pending  the  marriage  has 
been  termed  'a  mere  expectancy'  ( Van  Maren  v.  Johnson, 
15  Cat.  308) ;  but  while,  perhaps,  no  other  technical  desig- 
nation would  so  nearly  define  its  character,  it  is,  at  the 
same  time,  an  interest  so  vested  in  her,  as  that  husband 
cannot  deprive  her  of  it  by  his  will  (Beard  v.  Knox,  5  Cal. 
2S6,  63  Am.  Dec.  125),  nor  voluntarily  alienate  it  for  the 
mere  purpose  of  divesting  her  of  her  claims  to  it" 

The  court,  continuing,  made  the  further  observation, 
and  one  which  we  deem  pertinent  on  the  subject,  bear- 
ing upon  the  thought  evidenced  in  the  written  lines  of 
statute  law,  that  the  wife  is  an  active  party  in  the  com- 
munity, and  where  by  their  joint  efforts  the  husband  and 
wife  acquire  property,  her  right  therein  at  all  times  is  a 
thing  recognized.     The  court  says: 

"The  theory  upon  which  the  right  of  the  wife  is 
founded  (as  we  said  in  GaUand  v.  GaUand,  38  Cal.  265) 
is  that  the  (wmmon  property  was  acquired  by  the  joint 
efforts  of  the  husband  and  wife,  and  should  be  divided 
between  them  if  the  marriage  tie  is  dissolved  either  by 
the  death  of  the  husband  or  by  the  decree  of  the  court, 
etc  Her  mere  right  in  the  community  property  is  as 
well  defined  and  ascertained  in  contemplation  of  law, 
even  during  the  marriage,  as  is  that  of  the  husband.  It 
is  true  that  the  law  confers  upon  the  latter  the  authority 
to  manage  and  control  it  during  the  existence  of  the 
marriage,  and  the  power  to  sell  it  for  the  benefit  of  the 
community,  but  not,  as  we  have  seen,  so  as  to  defraud 
the  community  of  it." 

In  the  Matter  of  the  Estate  of  Burdick,  112  Cal.  387,  44 
Pac.  734,  the  court  there,  speaking  of  the  wife's  interest 
in  the  community  property,  reasons  thus: 

''  No  one  disputes  that  it  is  succession ;  but  the  language 
is  the  same  in  regard  to  the  moiety  given  to  the  wife.  It 
'goes'  to  her  just  as  it  'goes'  to  the  descendants." 

The  term  "  goes, "  as  used  in  section  1402  of  the  civil  code 
of  California,  it  will  be  seen,  is  used  in  section  2165  of  our 
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code.  This  is  the  term  referred  to  where,  in  the  assertions 
last  quoted,  the  court  says,  "It  'goes'  to  her  just  as  it 
'goes' to  the  descendants."  This  conclusion  is  scarcely 
borne  out  by  the  provisions  of  the  statute,  because  under 
any  number  of  decisions  in  California,  as  well  as  in  other 
jurisdictions  having  similar  code  provisions,  it  has  been 
held  that  the  portion  of  the  community  property  which 
is  by  statute  reserved  to  the  wife  is  not  subject  to  testa- 
mentary disposition;  and  it  cannot  be  correctly  said  that 
it  goes  to  her  just  as  it  goes  to  the  descendants.  The 
descendants  may  take  by  will  or  under  the  statutory  pro- 
visions governing  the  laws  of  descent,  but  to  the  wife  is 
expressly  reserved  one-half  of  the  property  belonging  to 
the  community  to  which  she  contributed  her  efforts 
jointly  with  her  husband.  Community  property,  that 
peculiar  class  of  property  designated  by  statute,  contem- 
plates the  existence  of  only  two  persons,  namely,  the 
husband  and  wife,  living  in  the  marriage  status.  Other 
descendants  play  no  part  in  the  creation  of  this  estate. 
They  may  contribute  to  its  accumulation  or  they  may  not 
As  to  this  the  law  gives  do  concern.  But  as  to  the  com- 
munity of  husband  and  wife,  the  law  contemplates  prop- 
erty acquired  by  the  joint  efforts  of  the  two,  and  seeks 
to  designate,  without  segregation,  an  interest  of  which 
the  wife  cannot  be  deprived  by  the  testamentary  act  of 
her  husband,  and  to  that  extent  goes  to  her  by  operation 
of  the  very  law  which  created  the  estate  itself,  as  dis- 
tinguished from  that  portion  of  the  community  property 
which  may  go  to  the  descendants  under  testamentary 
disposition  or  the  laws  of  descent. 

Mr.  Justice  Harrison,  in  a  separate  opinion  concurred 
in  by  Justice  Garoutte,  in  the  Matter  of  the  Eatatt  of 
Burdick,  supra,  said: 

"The  wife's  interest  in  the  community  property  upon 
the  death  of  the  husband  has  many  incidents  similar  to 
those  of  an  heir,  but  I  do  not  think  that,  under  the 
language  and  spirit  of  the  laws  of  this  state,  she  can  be 
said  to  be  his  heir  to  her  share  of  that  property,  or 
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that  her  interest  therein  comes  to  her  by  virtue  of  a 
'succession'  to  the  property  of  her  husband.  The  prop- 
erty that  is  acquired  by  the  labor  of  the  wife  during  the 
marriase,  equally  with  that  acquired  by  the  labor  of  the 
husband,  becomes  community  property;  and,  although 
section  172  of  the  civil  code  gives  to  the  husband  the 
management  and  control  of  the  community  property— 
that  acquired  by  her  labor  as  well  aa  that  acquired  by 
his— yet  by  the  terms  of  the  same  section  he  cannot 
fifive  away,  or  convey  without  valuable  consideration, 
any  portion  of  this  property,  unless  she  gives  her  written 
consent  thereto." 

Continuing,  he  said: 

"Although  this  interest  of  the  wife  in  the  community 
property  may  not  fall  within  the  common-law  definition  of 
an 'estate, 'it  is  not  to  be  classed  as  a 'mere  possibility,' 
like  the  expectancy  of  an  heir." 

After  referring  to  the  cases  of  Van  Maren  v.  Johnson, 
wpra,  and  Packard  v.  AreUanes,  17  Cal.  625,  as  to  the 
tenn  "mere  expectancy,"  used  in  those  cases,  the  learned 
justice  continued  by  saying: 

"It  is  a  misapplication  of  terms  to  say  that  the  property 
which  the  wife  has  'acquired'  during  the  marriage  by  her 
skill  or  labor,  and  of  which  her  husband  had  not,  in  his 
lifetime,  any  power  of  voluntary  conveyance,  except  with 
her  OHisent,  or  of  testamentary  disposition,  is  inherited 
from  him;  and  to  refer  her  rights  in  the  community 
property  to  'succession,'  under  the  language  of  section 
1883  of  the  civil  code,  begs  the  entire  question." 

The  position  taken  by  the  Supreme  Court  of  California 
in  the  Matter  of  the  Estate  of  Burdiek,  supra,  was  again 
accepted  by  that  court  in  the  case  of  Spreckels  v.  Spreekels, 
116  Cal.  339,  48  Pac  229.  36  L.  R.  A.  497,  58  Am.  St  Rep. 
170.  In  these  cases  the  question  of  the  application  of  the 
inheritance  tax  law  was  not  under  consideration,  but  in  the 
case  of  the  Matter  of  the  Estate  qf  MoffiU,  153  Cal.  369, 
95  Pac  653,  1025,  20  L.  R.  A.  n.  s.  207,  the  question  of 
the  surviving  wife's  share  of  the  community  property 
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being  subject  to  the  payment  of  inheritance  tax  was  the 
principal  matter  under  consideration  and  the  court  there. 
in  applying  the  inheritance  tax  law,  referred  to  and 
reaffirmed  the  rule  laid  down  in  the  cases  of  InRe  Burdick, 
Spreckelsv.  Spreckels,  and  Sharp  v.  Loupe,  and  in  reality 
made  the  rule  in  these  cases  the  basis  for  the  conclusion 
that  the  interest  of  the  wife  in  the  community  property 
is  subject  to  the  inheritance  tax. 

In  the  Matter  of  the  Estate  of  Kennedy,  157  Cal.  516, 
108  Pac.  280,  29  L.  R.  A.  n.  s.  428,  the  question  of  the 
application  of  the  inheritance  tax  law  to  the  wife's 
portion  of  the  community  property  was  again  under 
consideration,  and  there  again  the  court  referred  to  its 
former  decisions,  and  especially  to  the  decision  in  the 
Matter  of  the  Estate  ofMoSitt,  supra,  and  in  reapect  to 
the  latter  said  that  the  conclusion  there  reached— 
"was  based  solely  on  the  proposition,  established  in  this 
state  by  several  prior  decisions,  that  the  wife  takes  such 
property  solely  by  succession  as  an  heir  of  the  husband, 
and  therefore  'by  the  intestate  laws  of  this  state.'" 

The  Supreme  Court  of  Illinois,  in  the  case  of  BiUijigs 
V.  People,  189  III.  472,  59  N.  E.  798,  59  L.  R.  A.  807,  had 
under  consideration  the  application  of  an  inheritance  tax 
as  applicable  to  property  passing  to  a  surviving  wife 
under  a  statute  which  read  as  follows: 

"The  surviving  husband  or  wife  shall  be  endowed  of  the 
third  part  of  all  of  the  lands  whereof  the  deceased  husband 
or  wife  was  seized  of  an  estate  of  inheritance,  at  any 
time  during  the  marriage,  unless  the  same  shall  have 
been  relinquished  in  legalform."  (Kurd's  Rev.  St  111. 
1899,  c.  41,  sec.  1.) 

The  court  there,  speaking  through  Mr.  Justice  Carter, 
held  that  a  wife's  interest  in  the  realty  of  her  deceased 
husband  was  subject  to  the  tax. 

Hence,  in  these  two  jurisdictions,  one  a  community, 
the  other  a  dower  estate,  the  courts  have  held  practically 
to  the  same  conclusion,  namely,  that  the  wife  takes  as  an 
heir  from  her  husband. 

The  Supreme  Court  of  Nebraska,  in  considering  the 
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question  in  the  light  of  statutes  which  do  not  recognize 
oommunity  property  as  such*  but  under  which  the  sur- 
viving spouse  takes  a  one-fourth  interest  of  all  the  real 
estate  of  which  the  wife  or  husband  was  seized  of  an 
estate  of  inheritance,  at  first  followed  the  rule  laid  down 
by  the  Supreme  Court  of  California  in  Re  Mojffitt  and  In 
He  Kennedy,  and  likewise  adopted  the  conclusion  reached 
by  the  Supreme  Court  of  Illinois  in  the  case  of  Billings 
V.  People;  and  in  the  Matter  of  ike  Estate  of  Sanford,  90 
Neb.  410.  133  N.  W.  870,  45  L.  R.  A.  n.  s.  228.  held  that 
tbe  surviving  wife's  interest  was  subject  to  the  inher- 
itance tax;  but  the  court,  on  rehearing  in  the  last-named 
case,  reversed  its  former  decision  made  in  the  same  case, 
and  held  that  the  value  of  the  widow's  dower  interest 
should  be  deducted  from  the  appraised  value  of  the  estate 
and  the  inheritance  tax  should  be  computed  on  the 
remainder  thereof.     In  this  respect  the  court  said: 

"It  would  seem,  from  a  review  of  the  cases  decided 
since  our  opinion  was  adopted  that  such  is  the  weight  of 
authority.  The  reason  for  the  rule  seems  to  be  that  the 
widow  takes  her  dower  interest  in  the  estate  of  her 
deceased  husband  by  operation  of  law;  that  she  could  not 
be  deprived  of  it  by  his  will;  that  it  is  something  which 
belongs  to  her  absolutely  and  independent  of  any  right 
of  inheritance  or  succession,  and  therefore  so  much  of 
the  estate  as  belonged  to  her  by  right  is  not  chargeable 
with  an  inheritance  tax."  (In  Re  Sanford,  91  Neb.  753, 
137  N.  W.  864,  45  L.  R.  A.  n.  s.  236.) 

Considering  the  same  subject  in  the  Matter  of  ths 
EstaU  of  Strahan,  93  Neb.  828, 142  N.  W.  678,  the  court 
reaffirmed  its  position  laid  down  on  rehearing  in  Re 
Sanford,  and  there  made  some  very  pertinent  observa- 
tions bearing  on  the  reason  for  the  conclusion  reached 
relative  to  the  nature  of  the  wife's  interest  by  dower  in 
the  estate  of  her  deceased  husband,  saying: 

"She  cannot  be  deprived  of  that  interest  by  his  will. 
It  is  something  which  belongs  to  her  absolutely  and 
independently  of  any  right  of  inheritance  or  succession. 
Strictly  speaking,  the  widow's  share  should  be  considered 
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aa  immune,  rather  than  exempt,  from  an  inheritance  tax. 
It  ia  free,  rather  than  freed,  from  such  tax.  It  ia  not 
excepted  from  the  taxable  class  because  it  never  was  in 
such  claas.  Like  all  debts,  taxes,  costs,  expenses  and 
other  similar  items,  it  is  deducted  before  any  inheritance 
tax  is  assessed.  The  share  of  the  realty  and  personalty, 
which  under  our  law  go  to  the  widow  independent  of  any 
will  or  act  of  the  husband,  is  not,  so  to  speak,  a  part  of 
his  estate,  and  is  no  more  liable  to  a  succession  tax  at  his 
death  than  is  her  individual  property  derived  from  her 
own  ancestors  and  held  in  her  own  name,  though  the  hus- 
band may  have  had  the  management  and  control  of  the 
estate  during  his  lifetime.  The  effect  of  our  decedent  law 
is  practically  the  same  as  the  law  of  community  of  prop- 
erty, and  the  courts  of  those  states  which  have  adopted 
that  law  have  held,  with  but  a  single  exception,  that  the 
wife  is  not  liable,  upon  the  death  of  her  husband,  to  pay 
an  inheritance  tax  on  her  one-half  of  the  community 
property,  for  the  reason  that  the  property  does  not  pass 
to  her  by  will  or  by  the  intestate  laws  of  the  state." 

They  commented  on  the  rule  applied  thus: 

"  It  is  sustained  by  the  greater  weight  of  authority,  and 
the  more  recent  decisions  of  the  courts  of  last  resort  in 
this  country." 

In  the  Matter  of  Avery's  Estate,  34  Pa.  204,  the  supreme 
court  of  that  state  held  that  where  a  testator  devised  his 
whole  estate  to  his  executors  in  trust  for  legatees  and 
deviseea,  and  the  widow  refuaed  to  take  under  the  will, 
she  took  her  share  under  her  paramount  title  as  a  widow, 
and  not  as  a  payment  out  of  the  fund  bequeathed  to  the 
executors  in  trust,  and  that  therefore  her  share  so  taken 
was  not  subject  to  inheritance  tax. 

In  Re  Weiler,  122  N.  Y.  Supp,  608,  and  In  Re  Starbuck, 
122  N,  Y.  Supp.  5S4,  and  in  many  other  cases  referred  to, 
the  courts  of  New  York,  in  dealing  with  the  widow's 
estate  of  dower,  have  held  that  such  "  was  property  which 
becamevestedasan  inchoate  estate  upon  hermairiageand 
consummate  upon  the  death  of  her  husband,  independent 
of  the  will,  and  not  by  virt;ue  thereof," 
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SpeakiniT  on  the  subject  of  the  exemption  of  community 
property  from  inheritance  tax,  Mr.  Ross,  in  his  work  on 
Inheritance  Taxation,  pa^e  83,  comments  thus: 

"That  the  independence  of  dower  from  the  law  of 
succession  and  testamentary  disposition,  and  its  conse- 
quent exemption  from  inheritance  taxation,  have  not 
readily  been  discerned,  is  not  surprising  in  view  of  the 
peculiar  features  of  dower  and  the  obscurity  of  the  law 
on  which  it  rests.  The  surprise  comes  when,  in  a  juris- 
diction where  the  community  system  has  been  adopted, 
^e  exemption  of  the  share  of  a  wife  in  the  common 
property  on  the  death  of  her  husband  should  be  doubted. 
Yet  that  doubt  has  arisen,  and,  in  California,  has  been 
resolved  adversely  to  the  wife.  Some  years  ago  the 
supreme  court  of  the  state  made  the  startling  announce- 
ment that  the  interest  of  a  wife  in  the  community  property 
during  the  lifetime  of  her  husband  is  only  an  expectancy, 
and  that  on  his  death  she  takes  it  as  his  heir.  (Matter 
qfBurdick.  112  Cal.  387;  Sjyreckels  v.  Spreckels,  116  Cal. 
339;  Sharp  v.  Lmpe,  120  Cal.  89. }  This  notion  all  but 
ignores  the  community  property  rights  of  the  wife,  and 
reduces  the  community  system  to  a  mere  name  without 
substance.  It  is  a  misconception  of  the  law,  and  has 
been  so  recognized  by  other  courts,  but  it  is  stitl  adhered 
to  in  California,  with  the  result  that  the  share  of  a  wife 
in  the  community  property  is,  on  her  husband's  death, 
subject  to  the  inheritance  tax." 

A  consideration  of  this  matter  was  entertained  by  the 
Supreme  Court  of  Idaho  in  the  case  of  Kokny  v.  Dunbar, 
21  Idaho,  258, 121  Pac.  544,  39  L.  R.  A.  n.s.  1107,  Ann.Cas. 
1913d,  492.  The  statute  of  Idaho,  like  our  statute,  pro- 
vides that:  "All  other  property  acquired  after  marriage 
by  either  husband  or  wife,  including  the  rents  and  profits 
of  the  separate  property  of  the  husband  and  wife,  is  com- 
munity property,  unless  by  the  instrument  by  which  any 
such  property  is  acquired  by  the  wife  it  is  provided  that 
the  rents  and  profits  thereof  be  applied  to  her  sole  and 
separate  use.  •     •    •" 

The  Idaho  statute  in  this  respect  compares  with  section 
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2166  of  our  Revised  Laws.  Section  ^86  of  the  sUtute  of 
Idaho  provides: 

"The  husband  has  the  manaErement  and  control  of  the 
community  property,  with  the  like  absolute  power  of  dis- 
position.other  than  testamentary,  as  he  has  of  his  separate 
estate.  '     ♦    ♦" 

This  section  of  the  Idaho  statute  compares  with  section 
2160  of  our  Revised  Laws.  Section  5713  of  the  Revised 
Code  of  Idaho  is  as  follows: 

"  Upon  the  death  of  either  husband  or  wife,  one-half  of 
the  community  property  shall  go  to  the  survivor,  subject 
to  the  community  debts,  and  the  other  half  shall  be  subject 
to  the  testamentary  disposition  of  the  deceased  husband 
or  wife,  subject  also  to  the  community  debts.  In  case  no 
testamentary  disposition  shall  have  been  made  by  the 
deceased  husband  or  wife  of  his  or  her  half  of  the  com- 
munity property,  it  shall  descend  equally  to  the  le^timate 
issue  of  his,  her  or  their  bodies.  If  there  be  no  issue  of 
said  deceased  living,  ornone  of  their  representatives  living, 
then  the  said  community  property  shall  all  pass  to  the  sur- 
vivor, to  the  exclusion  of  collateral  heirs,  subject  to  the 
community  debts,  the  family  allowance,  and  the  charges 
and  expenses  of  administration." 

The  provision  in  this  section  of  the  codes  of  Idaho  by 
which  one-half  of  the  community  property  goes  to  the 
surviving  spouse  differs  some  from  sections  2164  and  2166 
of  our  Revised  Laws,  inasmuch  as  by  the  former  section 
of  our  code  it  is  provided  that  on  the  death  of  the  wife 
the  entire  community  property  belongs  without  adminis- 
tration to  the  surviving  husband,  while  in  the  latter 
section  of  our  code  it  provides,  as  does  the  code  of  Idaho, 
that  upon  the  death  of  the  husband  one-half  of  the  com- 
munity property  goes  to  the  surviving  wife,  and  the  other 
half  is  subject  to  testamentary  disposition  of  the  husband. 

Mr.  Justice  Ailshie,  in  speaking  for  the  Supreme  Court 
of  Idaho,  after  dwelling  at  some  length  on  the  laws  of 
that  state  relative  to  the  acquisition  and  disposition  of 
community  property,  says: 

"The  foregoing  section  (section  5713,  Revised  Codes)  of 


i,L.ooglc 


In  Re  Williams 


Opinion  of  the  Court — McCmtui,  J. 


the  statute  reco^izes  the  husband  and  wife  as  equal 
partners  in  the  community  estate,  and  it  authorizes  each 
to  dispose  of  hia  or  her  half  by  will.  It  also  provides 
that  the  survivor  shall  continue  to  be  the  owner  of  half 
of  such  property  subject  only  to  the  payment  of  the  com- 
munity debts.  This  statute  clearly  and  unmistakably 
provides  that  the  surviving  spouse  takes  his  or  her  half 
of  the  community  property,  not  by  succession,  descent,  or 
inheritance,  but  as  survivor  of  the  marital  community  or 
partnership." 

In  an  early  case  {Hall  v.  Johns,  17  Idaho,  224,  105  Pac. 
71)  that  court  had  expressed  itself  that: 

"The  title  to  the  community  property  is  in  the  husband, 
and  during  the  existence  of  the  community,  the  wife's 
interest  in  the  community  property  is  a  mere  expectancy." 

In  the  case  of  Kohny  v.  Dunbar,  gwpra,  however,  the 
court  dwelt  upon  this  expression,  and  emphasized  the  fact 
that,  while  such  an  expression  was  applicable  to  the 
matter  involved  in  the  case  of  Hall  v.  Jokna,  as  it  might 
have  been  applicable  when  used  by  the  Supreme  Court 
of  California  in  the  case  of  In  Re  Burdick,  supra,  it  had 
no  reference,  and  could  not  be  correctly  asserted  where 
the  question  involved  was  the  determination  of  the  nature 
of  the  wife's  interest  in  the  community  property. 

The  Supreme  Court  of  Utah,  in  the  case  of  the  Estate 
of  BuUen,  151  Pac.  533,  L.  R.  A.  1916c,  670,  reviews  at 
length  various  decisions  rendered  in  the  several  jurisdic- 
tions, and  under  the  several  statutory  provisions,  on  the 
subject  of  the  application  of  the  inheritance  tax  law  to 
property  passing  to  the  surviving  spouse.  The  statute  of 
the  State  of  Utah  (Comp.  Laws  1907,  sec  2826),  somewhat 
similar  to  that  found  in  Nebraska,  provides: 

"One-third  in  value  of  all  the  legal  or  equitable  estates 
in  real  property  possessed  by  the  husband  at  any  time 
during  marriage,  and  to  which  the  wife  had  made  no 
relinquishment  of  her  rights,  shall  be  set  apart  as  her 
property  in  fee  simple  if  she  survive  him.     *    •     "" 

The  court  there  held  that: 

"What  the  wife  receives  under  section  2826  one-third 
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in  fee  simple  of  all  the  le^al  and  equitable  estate  in  rea) 
property  possessed  by  the  husband  during  coverture,  and 
not  relinquished  by  her,  she  receives,  not  as  an  heir  of 
her  husband,  but  in  her  own  right,  something  which 
belongs  to  her  absolutely,  and  of  which  she  could  not 
have  been  deprived  by  will  or  any  other  voluntary  act  of 
her  husband  without  her  consent  Under  that  section, 
she  is  not  an  heir  within  the  meaning  of  our  intestate 
or  succession  statutes.  ( Waddle  v.  Frazier,  2A&  Mo.  391, 
151  S.  W.  87;  Golder  v.  Colder,  95  Me.  259,  49  Atl.  1050; 
Gardner  v.  Skinner.  195  Mass.  164,  80  N.  E.  825;  Braun 
V.  Mathieson.  139  Iowa,  409,  116  N.  W.  789;  Gauch  v. 
St.  Louis  Mut.  L.  Ins.  Co.,  88  111.  251.  30  Am.  Rep.  554: 
McNutt  V.  McNiUt.  116  Ind.  545,  19  N.  E.  115,  2  L.  R.  A. 
372;  Miller  v.  Finegan,  26  Pla.  29,  7  South.  140,  6  L.  R.  A. 
813. )" 

In  the  case  of  WarburUm  v.  White,  176  U.  S.  494,  20 
Sup.  Ct  409,  44  L.  Ed.  555,  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Justice  White,  now 
Chief  Justice,  in  considering  the  question,  under  the 
statutes  of  the  State  of  Washington,  on  the  necessity  of 
the  wife  joining  with  the  husband  in  the  disposition  of 
community  property,  reviewed  the  several  decisions  of 
the  Supreme  Court  of  the  State  of  Washington  on  the 
subject,  and  in  dwelling  on  the  interest  of  the  wife  in 
the  community  property  said: 

"Property  acquired  during  marriage  with  community 
funds  becomes  an  acquet  of  the  community,  and  not  the 
sole  property  of  the  one  in  whose  name  the  property  was 
bought,  although  by  the  law  existing  at  the  time  the 
husband  was  given  the  management,  control,  and  power 
of  sale  of  such  property,  this  right  being  vested  in  him, 
not  because  he  was  the  exclusive  owner,  but  because  by 
law  he  was  created  the  agent  of  the  community;  the 
proceeds  of  the  property  when  sold  by  him  becoming  an 
acquet  of  the  community,  subject  to  the  trust  which  the 
statute  imposed  upon  the  husband,  from  the  very  nature 
of  the  property  relation  engendered  by  the  provision  for 
the  community." 
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Mr.  Justice  Holmes  in  speakingr  for  the  Supreme  Court 
of  the  United  States  in  the  case  of  Amett  v.  Reade,  220 
V.  S.  311,  referred  to  the  decision  in  the  case  of  Warburton 
V.  White,  fnipra,  and,  addressing  himself  to  the  same 
subject,  said: 

"It  is  very  plain  that  the  wife  has  a  greater  interest 
than  the  mere  possibility  of  an  expectant  heir.  For  it  is 
conceded  by  the  court  below  and  everywhere,  we  believe, 
that  in  one  way  or  another  she  has  a  remedy  for  an 
alienation  made  in  fraud  of  her  by  her  husband." 

Mr.  Boss,  in  his  work  on  Inheritance  Taxation,  after 
referring;  to  the  several  decisions  of  the  Supreme  Court 
of  California,  makes  special  note  of  the  decision  of  the 
Supreme  Court  of  Idaho  in  the  case  of  Kohny  v.  Dunhar, 
supra,  and  says:  "There  can  be  no  doubt  that  the  Idaho 
court  has  reached  the  right  conclusion";  and  then  pro- 
ceeds to  make  the  further  observation  which  we  think 
most  applicable  to  the  provisions  of  our  statute  as  they 
are  presented  to  us,  and  says: 

"The  legislature,  in  adopting  the  community  system, 
intended  to  provide  a  real  marital  community  in  property 
and  accord  to  the  wife  a  fuller  measure  of  property  rights 
than  was  hers  under  the  common  law.  The  legislature 
did  not  suppose  it  was  providing  her  a  mere  expectancy 
during  the  husband's  life  and  an  inheritance  on  his  death. 
That  would  be  far  from  what  is  contemplated  in  the  very 
nature  of  community  property.  And  certainly,  in  adopt- 
ing the  inheritance  system  of  taxation,  the  legislature 
did  not  have  in  mind  the  exaction  of  tribute  from  the 
community  interest  of  a  wife  upon  the  death  of  her 
husband.  In  his  lifetime  such  interest  is  her  own  prop- 
erty, practically  in  the  fullest  sense,  except  that  the  law 
constitutes  him  the  agent  for  its  control  and  management, 
and  the  removal  of  the  agent  by  death  in  no  wise  works 
a  transmission  of  title  to  be  subjected  to  the  succession 
tax."  (Ross,  Inheritance  Taxation,  84.) 

2.  Respondent  aigues  at  some  length  that  the  expression 
"goes  to"  in  section  2165  implies  a  different  significance 
from  the  term  "belongs"  as  found  in  section  2164  with 
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reference  to  the  community  property  on  the  death  of  the 
wife.  In  this  respect  they  say  that  the  term  "goes  to," 
as  used  with  reference  to  the  community  property  on  the 
death  of  the  husband,  means  "vests  in";  and  hence  we 
are  to  infer  that  this  term  was  used  advisedly  by  the 
legislature  to  convey  the  idea  that  the  wife's  interest  in 
the  community  proper^  vested  in  her  only  after  the 
death  of  the  husband;  and  this  would  lead  to  the  conclu- 
sion that  prior  to  the  dissolution  of  the  community  the 
wife  was  not  in  any  wise  vested  with  any  part  of  the 
community  property. 

We  are  not  willing  to  accept  this  reasoning  as  against 
those  provisions  which  we  find  in  our  general  legislation 
on  the  subject  of  the  relation  of  husband  and  wife,  and 
more  especially  in  view  of  the  peculiar  provisions  of  our 
organic  law  on  the  subject. 

Section  31  of  article  4  of  our  constitution  reads: 

"All  property,  both  real  and  personal,  of  the  wife  owned 
or  claimed  by  her  before  marriage,  and  that  acquired 
afterward  by  gift,  devise  or  descent,  shall  be  her  separate 
property;  and  laws  shall  be  passed,  more  clearly  defining 
the  rights  of  the  wife  in  relation,  as  well  to  her  separate 
property,  as  to  that  held  in  common  with  her  husband. 
Laws  shall  also  be  passed  providing  for  the  registration 
of  the  wife's  separate  property." 

The  word  "held"  has  been  construed  to  mean  ownership 
( Wey  V.  Salt  Lake  City,  dSViah,  504, 101  Pac  381;  Higging 
V.  Dotims,  91  N.  Y.  Supp.  937).  and  we  find  no  good  reason 
for  holding  that  the  word  "held,  "as  here  used,  was  not 
intended  to  convey  the  idea  of  a  peculiar  yet  distinct 
ownership.  Here  is  a  provision  in  the  constitution 
recognizing  the  separate  property  of  the  wife  and  also 
recognizing  a  class  of  property  which  would  be  known 
as  community  property,  which  property  would  be  "held" 
by  her  in  common  with  her  husband.  Would  it  not  be  a 
distortion  of  the  sense  generally  conveyed  by  the  word 
"held,"  and  especially  in  view  of  the  manner  of  its  use 
here,  to  say  that  it  only  conveyed  an  idea  of  future 
expectancy?    Upon  what  substantial  theory  shall  we  say 
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that  it  was  used  by  the  framers  of  the  constitution  to 
convey  no  greater  idea  of  property  ownership  in  the  wife 
than  that  of  an  heir  of  her  husband,  with  whom  it  was 
declared  she  held  in  common? 

Here  was  a  constitutional  recognition  of  the  wife's 
"rights"  in  two  distinct  classes  of  property,  i.  e.,  that 
which  was  designated  her  separate  property,  and  that 
which  was  designated  as  property  "held  by  her  in  com- 
mon with  her  husband."  Here  is  a  peculiar  avoidance  of 
terms  that  might  convey  an  indefinite  sense.  If  the 
framers  of  the  organic  law  sought  to  protect  in  the  wife 
a  right  in  the  community  property  which  would  only 
accrue  to  her  on  the  dissolution  of  the  community;  if 
they  sought  to  have  laws  enacted  more  clearly  defining 
the  rights  of  the  wife  to  an  interest  in  the  community 
property  which  should  come  to  her  on  the  death  of  the 
husband;  why  did  they  use  the  comprehensive  term 
"rights  of  the  wife  •  *  *  to  that  (property)  held  in 
common  with  her  husband?"  Any  reasonable  interpreta- 
tion of  this  provision  must,  as  we  view  it,  convey  the  idea 
of  property  rights  in  prsesenti. 

We  are  referred  by  respondent  to  the  decision  of  the 
Supreme  Court  of  Tennessee  in  the  case  of  Knox  v. 
Emerson,  123  Tenn.  415, 131  S.  W.  972.  The  case  is  not 
strictly  in  point  here,  save  by  way  of  contrast  with  the 
facts  therein  dealt  with.  The  principal  question  was  as 
to  the  application  of  the  inheritance  tax  law  where  the 
estate  passed  by  will.  This  decision  was  rendered  in  the 
light  of  a  statute  establishing  a  dower  interest  in  favor 
of  the  wife.  The  court  there  held  no  more  than  to  declare 
the  property  thus  passing  to  be  subject  to  the  taxation. 
The  court  reasserts  a  principle  declared  in  State  v.  Alaton, 
94  Tenn.  674,  30  S.  W.  750,  28  L.  R.  A.  178,  wherein  it  says; 

"In  arriving  at  the  meaning  of  the  statute  under 
consideration,  it  is  proper  to  remember  that  a  succession 
tax  is  not  a  burden  imposed  upon  property,  but  is  a 
privilege  tax  upon  the  right  of  taking  property  from 
another,  whether  by  will  or  devolution  as  a  matter  of 
law." 
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It  is  not  necessary  to  dwell  upon  this  principle  here, 
because,  viewing  the  matter  as  we  do  in  the  li^ht  of  the 
great  weight  of  authority,  and  especially  under  statutes 
providing  for  the  community  system,  there  is  no  "taking 
property  from  another,  either  by  will  or  legal  devolution. " 
The  property  here  going  to  appellant  was  property  which 
she  at  all  times  under  our  statutory  provision  "  held  in 
common  with  her  husband."  Hence  there  was  no  privi- 
lege to  be  taxed,  but  rather  a'  "right"  in  property  recog- 
nized by  statutory  prescription  "held"  by  her  at  all  times 
"in  common  with  her  husband."  The  death  of  the  hus- 
band only  dissolved  the  community,  and  released  that 
which  she  held  from  the  statutory  dominance  of  her 


The  decision  of  the  lower  court  in  this  case  was  based 
squarely  upon  that  line  of  decisions  which  we  find  ema- 
nating from  the  Supreme  Court  of  California,  and  to  which 
we  have  referred  more  or  less  extensively,  the  doctrine 
announced  by  which  has  been  commented  on,  if  not  criti- 
cized, in  the  several  jurisdictions  where  this  matter  has 
been  carefully  considered.  The  doctrine  asserted  by  the 
Supreme  Court  of  California  in  these  several  decisions  is 
based  upon  the  conclusion  that  the  interest  of  the  wife  in 
the  community  property  is  the  mere  possibility  of  an 
expectant  heir.  This  doctrine  has  received  the  stamp  of 
disapproval  by  the  Supreme  Court  of  the  United  States 
in  the  ease  of  Amett  v.  Reade,  supra,  as  well  as  by  an 
equally  significant  expression  coming  from  that  court  in 
the  case  of  Warburton  v.  White,  supra.  For  this  reason, 
if  for  no  other,  we  would  be  unwilling  to  follow  this 
doctrine,  notwithstanding  its  eminent  authority,  and  the 
further  fact  that  the  statutes  of  the  State  of  California 
are  almost  identical  to  our  own.  But  more  than  this,  we 
are  at  a  loss  to  reconcile  the  decisions  of  that  court  in  the 
cases  of  Moffitt,  Spreckels,  and  Kennedy,  supra,  holding 
that  the  surviving  wife  takes  her  share  of  the  community 
property  only  as  an  heir,  with  the  doctrine  found  in  many 
other  decisions,  for  example,  De  Godey  v.  Godey,  39  Gal. 
157,  to  the  effect  that  the  wife's  "right  in  the  community 
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property  is  as  well  defined  *  *  '  in  contemplation  of 
law,  even  during  the  marriaere,  as  isthatof  the  husband." 

This  court,  speaking  through  Mr.  Justice  Leonard,  in 
the  case  of  Wright  v.  Smith,  19  Nev.  143,  7  Pac.  365,  in 
considering  the  effect  of  our  statutory  provision  on  the 
community  property  on  the  death  of  the  husband,  said: 

"Under  the  statute  the  title  to  community  property, 
subject  to  the  payment  of  legal  indebtedness,  was  in 
appellant  (surviving  wife),  and  an  administrator  was  not 
required  to  convey  the  title  or  distribute  the  estate." 

The  decision  in  the  case  of  Wright  v.  Smith,  supra,  as 
indicated  by  the  expression  quoted,  as  well  as  by  other 
expressions  found  in  the  opinion,  supports  the  position 
we  take  here. 

Prom  all  our  statutory  enactments  bearing  upon  the 
subject  of  the  relation  of  husband  and  wife,  and  especially 
from  those  having  to  do  with  the  acquisition,  retention, 
and  disposition  of  the  community  property,  we  are  unaUe 
to  arrive  at  a  conclusion  that  the  constitution  framers  and 
the  legislature,  in  establishing  the  community  system 
and  in  promulgating  laws  defining  the  rights  of  husband 
and  wife  as  to  property  thus  held,  intended  other  than 
that  the  wife  should  have  an  interest  in  the  property 
acquired  by  the  joint  effort  of  the  community,  which 
interest,  while  it  should  remain  in  a  sense  indistinguish- 
able during  the  existence  of  the  community,  was  never- 
theless a  property  interest  of  which  she  was,  at  all  times, 
possessed.  The  fact  that  the  legislature  may  have  seen 
fit  to  place  the  control  of  this  community  property  in  the 
husband  in  no  wise  detracts  from  the  fact  that  the 
property  as  such  was  a  thing  in  which  the  wife  had  at 
all  times  a  vested  interest  We  are  unwilling  to  accept 
what  we  deem  an  inconsistency  which  would  hold  that, 
while,  on  the  one  hand,  the  husband  could  not  deprive 
the  wife  of  her  interest  by  testamentary  disposition,  and 
that,  as  illustrated  in  the  case  at  bar,  no  provision  or 
mention  need  be  made  in  a  will  or  testament  as  to  the 
disposition  of  that  one-half  of  the  community  property 
which,  under  the  law,  goes  to  the  wife,  yet,  on  the  other 
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hand,  she  can  be  regarded  as  taking  this  property  only 
as  an  expectant  heir. 

It  may,  we  think,  be  asserted,  supported  by  the  great 
weight  of  authority,  that  the  interest  of  the  wife  in  the 
community  property  and  her  title  thereto  is  no  less  than 
that  held  by  the  husband,  and  this  interest  and  title  in 
the  wife  is  not  to  be  regarded  as  a  mere  expectancy. 
(5R.C.L.850.) 

Concluding,  as  we  do,  that  the  wife's  interest  in  the 
community  property  goes  to  her,  not  by  succession  or 
inheritance,  but  rather  by  a  right  vested  in  her  at  all 
times  during  marriage,  it  follows  that  it  is  not  subject  to 
the  law  of  inheritance  tax. 

The  judgment  is  reversed. 

The  cause  is  remanded,  with  instructions  to  the  lower 
court  to  enter  judgment  for  the  appellant 


(No.  22171 

In  the  Matter  of  the  Estate  of  OTTO  HARTUNG, 
Deceased. 

[lOOPac.782:  181  Poc.  7151 

1,  Chabitie8-^,'onhtiiu<;tio."j — Uesiukation    or    Li^oatees — Chaki- 

TABI.E   IRSTITUTIOKS — BEQUEST  TO   FBATERNAL  ORDEB   TO    ESTAB- 
LISH AN  Orphans'  Home  "Wobthv  of  Its  Name." 

I'nder  a  w[tl  devising  the  residue  of  an  estate  to  an  Indc* 
l>endent  Order  ot  Odd  Fellows,  the  income  therefrom  to  be  paid 
over  to  tbeiu  amiiinl]}-.  if  within  five  years  from  testator's 
death  ttie  order  established  a  home  for  orplians  "worthy  of  Its 
name."  tlie  words  "worthy  of  Its  name"  did  not  refiulre  the 
expenditnre  therefor  of  the  sum  of  $25,000  as  specifled  for  a 
Hdiool  buildiut;  In  another  paragraph  of  the  will,  hut  the  will 
made  the  onler  itself  Judge  as  to  whether  or  not  the  home  was 
worthy  of  its  name.  8ul)]eft  to  the  right  of  the  courts  to  Baally 
determine  the  iiuestloii. 

2.  Charities — Comhitios — Kstablisiimknt  by  Fratebnal  Orogk  of 

A  Home  "Worthv  of  Its  Name." 

A  devise  condltions-d  upon  establishing  by  fraternal  order 
of  an  orphans'  home  "worthy  of  its  name"  was  satisfied  by  the 
estnblishnicnt  of  a  home  which,  considering  the  strength  of  the 
order  In  the  state,  the  iwpnlation  of  the  state,  and  the  gcnpra) 
conditions  existing  therein,  compared  favorably  with  similar 
institutions  of  the  order  elsewhere. 
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3.  Chabities — Conditions —  Perforuance —  Sufficiency — Eotab- 

U6HMEHT  OF  ORPHANS'  HOUE  "NEAR"  A  CiTT. 

A  devise  condltioaed  on  tbe  establishment  of  an  orphaua' 
home  "Dear"  a  city  was  satisfied  by  Its  establishment  within 
the  city  corporate  limits ;  the  apparent  Intention  by  such  dlreo- 
tiwi  belDR  to  confine  the  location  of  the  home  to  the  vicinity  of 
tbe  city,  and  not  to  exclude  It  from  the  city  limits. 

4.  I'EBI'ETl'lTIEB^ — CHARITABLE  GlKT — ■'PUBLIC  CHARITY," 

A  bequest  of  the  Income  of  the  residue  of  an  estate  to  a 
fraternal  order  If  the  order  established  an  orphans'  home  an 
provided  therein,  did  not  violate  the  common-lnw  rule  aKahiHt 
perpetuities,  such  home  beln^  a  public  charity,  since  Its  iiae  n'lis 
not  confiued  to  any  privileged  or  special  class  of  orphans, 

5.  Charities — Cosbtruction  of  Bequest — Cuabitable  Dse. 

A  bequest  of  the  Income  of  an  estate,  to  be  paid  over  to  n 
fraternal  order  amiuali.v.  if  within  five  years  from  testator's 
death  tbe  order  eetablished  an  orphans'  bome  as  provided 
therein,  held  not  void  as  lmi>os1n)c  no  Imperative  duty  upon  the 
order  to  devote  the  money  to  a  charitable  nse,  since  under  tbe 
will  the  iiii'ome  was  to  be  used  in  tbe  maintenance  of  the  home. 

ON  PETITION  FOR  REHEARING 

1.  Wills — Co nbtbuction— Intention  of  Testator. 

Altbou);h  the  Intention  of  a  testator  must  appear  Tram  a 
perusal  of  the  will,  althoufch  not  necessarily  articulated  In 
formal  lauKuage.  the  cuurt  may  take  luto  conalderatlon.  hi 
determining  such  Intention,  the  subject-matter,  chief  aim  of  tbe 
testator,  and  all  tbe  surrounding  circumstances. 

2.  Cmabities-Constructios- Intention  of  Testator-" Monument." 

A  will  gave  tbe  residue  of  tbe  tentator's  eatate  to  defendant 
fraternal  order  If.  within  five  years  from  the  date  of  bis 
death,  the  fraternal  order  should  establish  a  bome  for  orphans 
and  foundlings  to  be  named  after  tbe  testator's  son,  and  pro- 
rldliiK.  as  an  alternative.  If  the  order  should  not  aci-ept,  n 
similar  gift  of  tbe  Income  of  the  residue  to  n  school  district  on 
condition  they  bnild  an  industrial  school  named  after  testator's 
son,  or.  In  default  of  the  district's  aei«ptance,  a  similar  gift  to 
tbe  state  university  to  establish  an  Industrial  school  fund  named 
after  testator's  son.  Held  that,  tbe  Intention  of  the  testator 
being  to  provide  a  "monument"  or  artificial  structure  for  the 
purpose  of  preserving  the  memory  of  bis  sou.  the  fratenml 
order  was  not  entitled  to  tiie  annual  Income  of  tbe  estnte  in  any 
event,  but  only  so  long  as  It  maintained  the  home. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 

In  the  Matter  of  the  Estate  of  Otto  Hartung,  deceased. 
Prom  an  order  denying  motion  by  the  Board  of  Regents 
of  the  University  of  Nevada  for  a  new  trial  and  from 
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final  decree  of  distribution,  the  Board  of  Regrents  appeals. 
Affirmed.    Petition  for  rehearing  denied. 

Geo.  B.  Thatcher,  Attorney-General,  and  Hoyt,  GUbotts 
&  French,  for  Appellants: 

The  decree  of  the  lower  court  should  be  reversed  and 
the  necessary  orders  made  to  effect  a  modification  of  said 
decree  so  that  it  will  be  harmonious  with  the  law,  and  it 
be  ordered  that  the  decree  finally  to  be  entered  shall  dis- 
tribute the  corpus  of  the  estate  to  the  board  of  regents 
of  the  University  of  Nevada,  unless  the  school  trustees 
of  Reno  shall,  within  the  seven  years  allowed  them  by 
subdivision  (B)  of  the  tenth  clause  of  the  will  of  the  tes- 
tator, become  entitled  to  the  residuary  estate  of  the 
testator  by  virtue  of  compliance  with  the  provisions 
therein. 

The  bequest  to  the  Independent  Order  of  Odd  Fellows 
of  the  State  of  Nevada  was  upon  a  condition  precedent, 
and  no  legal  right  vested  in  said  order  until  they  had 
performed  that  condition.  The  condition  precedent  is 
thus  set  forth  in  the  will: 

"If  within  five  years  from  the  date  of  my  death  the 
said  Independent  Order  of  Odd  Fellows  of  the  State  of 
Nevada,  does  establish  a  home  worthy  of  its  name,  for 
orphans  and  foundlings  near  Reno,  Nevada,  and  to  be 
known  by  the  name  of  the  'Royal  D.  Hartung  Home  for 
Orphans  and  Foundlings. ' " 

It  is  the  contention  of  appellants  that  the  Independent 
Order  of  Odd  Fellows  failed  to  comply  with  this  condition 
precedent,  in  that  it  did  not  establish  a  home  "worthy  of 
its  name"  at  any  time  or  place,  and  that  it  never  estab- 
lished a  home  "  near"  Reno. 

The  court  will  not  ascribe  to  the  well-known  word 
"establish"  a  fanciful  meaning,  such  as  to  inject  into  it 
the  idea  of  "maintaining"  an  orphans'  home.  The  require- 
ment of  the  will  would  have  been  answered,  so  far  as  it 
purported  to  confer  the  income  upon  the  order  of  Odd 
Fellows,  when  the  home  was  created  or  brought  into 
existence.    (Words  and  Phrases,  vol.  3,  p.  2471.) 
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The  dominant  intent  of  the  testator  was  not  the 
establishment  of  a  home,  but  the  establishment  of  a  home 
worthy  to  be  known  as  the  "Royal  D.  Hartung  Home  for 
Orphans  and  Foundlinf^."  This  is  made  manifest  by  the 
language  of  the  will;  and  to  eliminate  a  part  of  the  intent, 
to  wit,  that  the  home  to  be  established  should  be  worthy 
to  be  known  as  the  "  Royal  D.  Hartung  Home  for  Orphans 
and  Foundlings, "  is  not  to  carry  into  force  the  intent  of 
the  testator.  The  testimony  shows  that  the  only  home 
ever  attempted  to  be  established  by  the  Independent 
Order  of  Odd  Fellows,  in  compliance  with  the  terms  of  the 
will,  was  the  purchase  for  the  sum  of  seven  thousand  dol- 
lars, paying  four  thousand  dollars  and  giving  a  mortgage 
for  three  thousand  dollars  upon  the  property,  of  a  twenty- 
five-year-old,  ten-room,  wooden  dwelling-house,  situated 
in  one  of  the  most  populous  residential  districts  of  Reno; 
and  the  testimony  shows,  furthermore,  the  extreme  differ- 
ence and  dissimilarity  between  the  homes  usually  estab- 
lished by  different  fraternal  and  benevolent  organizations, 
and  this  old  dwelling-house,  situated  upon  two  city  lots, 
fronting  on  the  most  popular  driveway  in  the  city  of  Reno. 

The  main  intent  of  the  testator  was  not  to  benefit  the 
Independent  Order  of  Odd  Fellows,  but  to  perpetuate 
the  memory  of  Royal  D,  Hartung;  and  when  he  used  the 
words  "  worthy  of  its  name, "  he  prescribed  with  certainty 
the  value  and  character  of  the  home  to  be  established. 

The  home  was  established  "in"  Reno,  not  "near"  Reno. 
The  will  of  the  testator  provided  that  the  home  should 
be  established  "near"  Reno.  The  two  words  are  different; 
they  are  words  of  opposition.  They  are  not  words  which 
are  used  by  persons  of  ordinary  understanding  or  educa- 
tion to  express  the  same  idea,  especially  in  the  drafting 
of  a  will.  That  the  words  have  a  different  meaning  was 
practically  admitted  by  the  lower  court;  but,  as  stated  in 
the  opinion,  by  the  doctrine  of  cy-pres,  he  practically 
construed  them  as  being  synonymous.  The  lower  court 
mistook  the  doctrine  of  cy-pres  and  its  functions.  The 
doctrine  has  never  been  held  to  excuse  the  performance 
of  a  condition  precedent.     (Doyle  v.  Whalen,  32  Atl.  1022, 
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87  Me.  414,  21  L.  R.  A.  118. )  Furthermore,  this  doctrine  is 
brought  into  operation  only  when  it  is  necessary  to  prevent 
intestacy.    In  the  present  case  no  intestacy  would  result. 

The  will  contains  no  provision  as  to  what  the  Odd 
Fellows  shall  do  with  the  income.  As  they  have  the 
power  to  devote  it  to  noncharitable  purposes,  the  grant 
was  void,  and  no  assurance  that  it  would  be  devoted  to 
charitable  purposes  can  be  made  to  cure  the  infirmity. 
The  grant  was  of  the  income  to  the  Independent  Order 
of  Odd  Fellows,  without  any  direction  whatsoever  as  to 
the  manner  in  which  the  ot^anization  should  expend  it. 
It  is  plain  that  it  could  be  expended  for  social  entertain- 
ments, or  the  like.  It  cannot  therefore  be  said  to  be  a 
charitable  bequest  There  may  be  lawful  charities  under 
the  rule  against  perpetuities.  If  section  1418  of  the 
Revised  Laws  could  be  construed  to  have  intended  that 
the  Odd  Fellows  can  hold  in  perpetuity  funds  "for  the 
necessary  uses,  purposes,  and  ceremonies  of  the  order," 
such  construction  would  make  so  much  of  it  unconstitu- 
tional, because  perpetuities  are  strictly  by  the  constitution 
limited  to  eleemosynary  purposes. 

The  devise  and  bequest  perpetually  places  the  residuary 
estate  of  the  testator  in  the  hands  of  trustees  to  pay  a 
perpetual  income  to  beneficiaries  who  are  not  qualified 
under  the  rule  of  perpetuities  to  become  and  to  be  the 
beneficiaries  of  such  a  gift,  the  said  organization  not 
being  "a  charity"  within  the  law  such  as  to  qualify  it  to 
benefit  by  said  devise  and  bequest.  The  will  does  not 
require  the  Independent  Order  of  Odd  Fellows  to  apply 
the  income  of  the  estate  to  the  maintenance  or  support  of 
a  home  for  orphans  and  foundlings,  nor  make  any  other 
provision  as  to  what  the  said  organization  shall  do  with 
the  income,  but  merely  bestows  upon  the  organization 
the  income  of  the  estate  if  the  condition  has  been  complied 
with.  The  bequest  is  not,  therefore,  to  a  public  charity, 
so  as  to  be  legal  under  the  constitution,  which  provides 
that  "no  perpetuities  shall  be  allowed,  except  for  elee- 
mosynary purposes."  (Const.  Nev.,  art.  16,  sec.  4;  TroiU- 
man  v.  De  Bos&iere  Odd  Fellows'  Home,  64  Pac.  33,  71  Pac. 
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286, 5  L.  R.  A.  n.s.  695;  Pennoyer  v.  Wadhams,  25  Pac.  722; 
Burd  Orphan  Asylum  v.  School  District,  90  Pa.  29;  Phila- 
delphia V.  Mas<mic  Giib,  160  Pa.  579;  Surift  v.  Beneficial 
Society,  73  Pa.  362.) 

There  is  no  imperative  duty  to  devote  the  money  to 
charitable  uses.  (In  Re  Sutro,  102  Fac.  920;  Ferry  on 
Trusts,  vol.  2,  sees.  711,  718;  Mason  v.  Perry,  22  R.  I. 
475;  Fairfield  v.  Van  Wyck's  Exrs..  94  Va.  557;  Hadley 
V,  Forsee,  14  L.  R,  A.  n.  s.  49;  Goodde  v.  Mooney,  60 
N.  H.  528;  Grimes  v.  Harrtum,  35  Ind.  198;  Spalding  v. 
St.  Joseph's  Industrial  School,  107  Ky.  382,  54  S.  W.  200; 
Nichols  V.  Allen,  130  Mass.  211;  Gairfield  v,  Lawson,  50 
Conn.501;  Johnsonv.  Johnson,  92  Tenn.  559;  Hydev.  Hyde, 
64  N.  J.  Eq.  6;  Taylor  v.  Keep,  2  111.  App.  368;  Moseleyv. 
Smiley,  55  South.  143;  Hugkesy.  Daly,  49  Conn.  34;  TUden 
V.  Green,  130  N.Y.  29.) 

Since  the  Independent  Order  of  Odd  Fellows  is  not  a 
public  charity,  but  an  organization  for  the  benefit  and 
profit  of  its  own  members,  the  bequest  to  it  is  invalid. 
(Cases,  14  L.  R.  A.  n.  s.  68. ) 

In  specifying  alternative  bequests,  testator  made  careful 
provision  for  the  expenditure  of  the  income  bestowed  so 
that  it  should  not  in  any  event  fail  to  accomplish  his  ben- 
eficent purpose  and  conserve  the  welfare  of  the  public  in 
general.  {Old  South  Society  v.  Crocker,  119  Mass.  1,  20 
Am.  Rep.  200;  Bahb  v.  Reed  et  aL,5  Rawl.  151,  28  Am. 
Dec.  650.) 

Thomas  E.  Kepner  and  C.  E.  Mack,  for  Respondent: 
Every  condition  of  the  bequest  has  been  complied  with. 
The  Royal  D.  Hartung  Home  is  an  accomplished  fact;  it 
has  been  established,  dedicated,  and  is  being  maintained. 
Testator  required  as  a  condition  precedent  that  a  home 
worthy  of  the  name  be  established.  The  home  has  been 
established  in  strict  accordance  with  the  terms  of  the 
will. 

The  purpose  of  the  testator  was  to  establish  a  home 
for  orphans  and  foundlings.  It  is  too  clear  for  argument 
that  the  will  creates  a  good  public  charitable  bequest,  to 


t,  L-ooglc 


In  Re  Hartung 


opinion  of  the  Court — Cktlenian,  J. 

the  administration  of  which  the  courts  will  give  all 
necessary  aid.  (Sears  v.  Chapman,  158  "Mass.  400; 
AtUxmey-General  v.  Briggs.  164  Mass.  561,  42  N.  E.  118; 
HadUy  V.  Academy,  14  Pick.  240,  253;  Society  v.  Harri- 
man.  125  Mass.  321;  Davis  v.  Inhabitants,  154  Mass.  224.) 
Pursuant  to  the  conditions  named  in  the  will,  the  Royal 
D.  HartunR  Home  for  Orphans  and  Foundlings  has  been 
established  within  the  corporate  limits  of  the  city  of 
Reno.  It  has  been  urged  that  the  home,  being  estab- 
lished in  the  corporate  limits  of  the  city,  is  not  "near" 
Reno.  Testator  did  not  define  the  location  of  the  home. 
It  might  have  been  established  anywhere  within  the 
jurisdictional  limits  of  the  respondent  No  interpreta- 
tion could  be  put  upon  the  will  that  would  make  it  imper- 
ative to  establish  the  home  "near"  Reno,  but  not  "in" 
Reno.  "The  word  'near'  is  of  relative  meaning,  and  its 
precise  import  can  be  determined  only  by  surrounding 
facts  and  circumstances."  iOld  Ladies'  Home  v.  Hoffman, 
89  N.  W.  1066;  Weeks  v.  Hobaon.  23  N.  E.  215;  FaU  River 
I.  W.  Co.  v.  Old  CoUmy  R.  R.  Co.,  5  Allen,  221;  Barrett  v. 
County  Court,  44  Mo.  197;  American  D.  &  I.  Co.  v.  The 
Trustees,  29  N.  J.  Eq.  409;  KirMnnde  v.  Lafayette  County, 
108  U.S.  208.) 

By  the  Court,  Coleman,  J. : 

This  is  an  appeal  by  the  board  of  regents  of  the  Uni- 
versity of  Nevada  from  an  order  denying  its  motion  for 
a  new  trial  and  from  a  final  decree  of  distribution  in  the 
matter  of  the  estate  of  Otto  Hartung,  deceased.  This  is 
the  second  appeal  growing  out  of  the  construction  of  the 
will  of  Mr.  Hartung,  the  former  decision  being  reported 
in  39  Nev.  200,  155  Pac.  353. 

The  portions  of  the  will  necessary  to  an  understanding 
of  the  questions  involved  read : 

"Tenth,  I  give,  devise  and  bequeath  all  the  residue  of 
my  estate,  both  real  and  personal,  as  follows : 

"(A)  To  the  Independent  Order  of  Odd  Fellows  of  the 
State  of  Nevada  the  income  from  my  estate  to  be  paid 
over  to  them  by  my  executors  and  trustees  annually,  if 
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within  five  years  from  the  date  of  my  death  the  said 
Independent  Order  of  Odd  Fellows  of  the  State  of 
Nevada,  does  establish  a  home  worthy  of  its  name,  for 
orphans  and  foundlings  near  Keno,  Nevada,  and  to  be 
known  by  the  name  of  the  'Royal  D.  Hartung  Home  for 
Orphans  and  Foundlings,'  but  if  the  Independent  Order 
of  Odd  Fellows  of  Nevada  does  not  accept  the  provision 
of  this  bequest,  within  the  time  herein  mentioned, 
then     *     *     • 

"(C)  I  give  and  bequeath  all  my  estate,  both  real  and 
personal  not  otherwise  herein  devised,  to  the  board  of 
regents  of  the  State  University  of  Nevada.    •     *     •" 

The  lower  court  found  that  the  Independent  Order  of 
Odd  Fellows  had  established  the  home  as  contemplated 
by  the  terms  of  the  will. 

Appellant  urges  on  this  appeal;  (1)  That  the  Inde- 
pendent Order  of  Odd  Fellows  (hereinafter  referred  to 
as  appellee)  did  not  establish  a  home  "worthy  of  its 
name";  (2)  that  the  home,  having  been  estaWiahed 
within  the  corporate  limits  of  Reno,  was  not  a  compli- 
ance with  the  terms  of  the  will,  which  provided  that  it 
should  be  established  "near"  Reno;  (3)  that  the  devise 
and  bequest  to  appellee  offends  against  the  common-law 
rule  against  perpetuities ;  and  (4)  that  the  bequest  is 
void  because  no  imperative  duty  is  imposed  upon  appellee 
to  devote  the  bequest  to  a  charitable  use.  We  will  con- 
sider these  questions  in  the  order  mentioned. 

1.  It  is  strenuously  contended  by  counsel  for  appellant 
that  the  home  established  by  appellee  is  not  worthy  of 
its  name.  It  is  urged  that  since  the  testator,  by  para- 
graph B  of  his  will,  required  that  the  Reno  school 
district  erect  a  building  to  cost  not  less  than  $25,000,  in 
case  it  should  acquire  the  property  of  testator,  that  it 
must  be  concluded  that  the  testator  had  in  mind  that 
appellee  should  erect  a  home  to  cost  equally  as  much. 
We  are  unable  to  adopt  this  view.  It  is  to  us  evident 
at  a  glance  that  the  testator  did  not  have  in  mind  that 
the  home  to  be  erected  by  appellee  should  cost  $25,000, 
for  if  so  he  would  have  specified  the  amount,  as  he  did  in 
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■par&gT&ph  B  of  his  will.  Having  thought  of  requirins 
the  school  board  to  erect  a  building  to  cost  $25,000,  it 
would  have  been  the  most  natural  thing  in  the  world 
for  the  testator  to  have  designated  that  amount  as  the 
cost  price  of  the  home  had  he  had  such  an  idea  in  his 
mind.  The  very  words  "worthy  of  its  name"  convince 
us  that  he  had  no  such  idea,  for  the  reason  that,  havinfp 
decided  upon  $25,000  as  the  coat  price  of  the  school,  and 
the  ease  with  which  he  could  have  fixed  a  similar  figure 
as  the  cost  of  the  home  had  he  so  contemplated,  he 
sought  to  express  an  entirely  different  idea,  and  used 
an  expression  which  was  evidently  the  result  of  mature 
reflection. 

It  is  obvious  that  the  testator  meant  to  convey  a 
distinct  idea  by  the  words  which  he  used,  and  it  is 
equally  obvious  that  he  intended  that  the  appellee  should 
be  the  judge  as  to  whether  or  not  the  home  established 
was  "worthy  of  its  name,"  subject  to  the  right  of  the 
courts  to  linatly  determine  the  question.  Taking  this 
view,  we  must  determine  whether  the  home  established 
by  appellee  is  one  worthy  of  its  name. 

2.  Since  the  standard  of  everything  is  established  by 
a  comparison  of  it  with  other  things,  we  must  neces- 
sarily compare  the  home  established  with  other  similar 
homes;  and  we  think,  too,  that  it  is  only  right  in  so 
doing  to  take  into  consideration  the  strength  of  appellee 
in  Nevada,  the  population  of  the  state,  and  the  general 
conditions  existing  therein.  Only  one  witness  gave  tes- 
timony relative  to  similar  institutions  in  other  states, 
and  from  his  testimony  the  home  in  Reno,  everything 
considered,  compares  very  favorably  with  similar  insti- 
tutions elsewhere ;  and,  in  considering  this  testimony  in 
connection  with  other  testimony  and  the  population  of 
the  state,  we  cannot  say  that  the  lower  court  was  not 
justified  in  holding  that  the  home  in  question  is  worthy 
of  its  name. 

3.  The  next  point  urged  is  that  appellee  failed  to 
comply  with  the  terms  of  the  will,  in  that  the  home 
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which  was  established  is  "in"  Reno,  instead  of  "near" 
Reno.    The  will  reads : 

"If  within  five  years  from  the  date  of  my  death  the 
said  Independent  Order  of  Odd  Fellows  of  the  State  of 
Nevada  does  establish  a  home  worthy  of  its  name,  for 
orphans  and  foundlings  near  Reno,  Nevada.    *     *     *" 

It  is  the  contention  of  appellant  that  it  was  the  inten- 
tion of  the  testator,  as  expressed  in  the  will,  that  a  home 
for  orphans  and  foundlings  should  be  established,  not 
within  the  corporate  limits  of  the  city  of  Reno,  but 
"near"  the  city  of  Reno,  and  that  the  establishment  of 
the  home  within  the  city  limits  was  a  failure  to  comply 
wth  the  terms  of  the  will,  and  hence  that  appellee  had 
forfeited  all  claim  to  the  property  of  the  testator.  On 
the  other  hand,  it  is  claimed  by  appellee  that  by  the 
language  of  the  will  the  testator  did  not  intend  to  desig- 
nate the  place  where  the  home  should  be  established,  but 
that  he  intended  that  wherever  the  home  should  be 
established  it  should  be  for  "orphans  and  foundlings 
near  Reno." 

We  would  do  violence  to  no  rule  of  construction  we 
know  of  if,  after  a  consideration  of  the  language  and 
punctuation  of  the  clause  in  question,  we  should  adopt 
the  idea  suggested  by  appellee ;  but  we  do  not  deem  it 
necessary  to  determine  this  point,  since,  in  the  view  we 
take,  the  judgment  must  be  aflirmed.  All  of  the  authori- 
ties hold  that  the  word  "near"  is  a  relative  term,  but  we 
are  satisfied  that  as  a  general  rule  the  word  is  used  to 
designate  a  place  slightly  removed  from  a  given  point 
Of  course,  there  are  exceptions  to  this  rule;  a  notable 
one  being  the  use  of  the  word  in  diplomatic  parlance  as 
"near  the  Court  of  St.  James."  The  real  question,  of 
course,  is  to  ascertain  the  intention  of  the  testator ;  and, 
as  Mr.  Dwarris  says : 

"Where  the  intention  of  the  testator  is  clear  and 
obvious,  it  has  been  held  that  it  will  control  the  legal 
operation  even  of  technical  words."    (Dwarris,  p.  176.) 

"It  is  a  familiar  rule  that  the  court  will  vary  the  strict 
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meaning:  of  words  when  necessary  to  effect  the  intention 
of  the  testator."  (Old  Ladies'  Home  v.  Hoffman,  117 
Iowa,  719,  89  N.  W.  1067.) 

The  question  is :  What  idea  did  the  testator  desire  to 
express  by  the  langruage  used?  As  one  who  had  been  a 
member  of  the  Independent  Order  of  Odd  Fellows  for 
years,  he,  no  doubt,  knew  that  the  jurisdiction  of  the 
Grand  Lodge  of  the  Independent  Order  of  Odd  Fellows 
took  in  the  entire  State  of  Nevada,  and  he  knew  that, 
unless  he  indicated  some  locality  as  the  place  where  the 
home  should  be  established,  appellee  couM  establish  it 
at  any  place  in  the  state,  no  matter  how  remote  from  the 
center  of  population ;  and,  with  this  idea  in  mind,  we  are 
of  opinion  that  by  the  language  used  he  intended  that 
the  home  should  be  established  in  the  vicinity  of  Reno, 
which  was  his  place  of  residence  in  his  lifetime,  the  seat 
of  the  State  University,  the  largest  city  in  the  state,  and 
the  center  of  population,  rather  than  at  some  remote 
place.  The  court,  in  the  case  of  Old  Ladies'  Home  v, 
Hoffman,  supra,  had  under  consideration  a  case  similar 
to  the  one  at  bar,  in  which  the  following  language  is 
used: 

"It  may  be  conceded  that  a  condition  precedent  to  the 
taking  of  a  bequest  must  be  literally  performed,  but  the 
trouble  in  this  case  does  not  arise  over  the  application 
of  this  rule.  The  difficulty  here  is  to  determine  what  the 
condition  is;  for,  if  the  intent  of  the  testator  was  to 
require  her  beneficiary  to  be  located  within  the  corporate 
limits  of  Muscatine,  the  defendants  have  no  case.  But 
was  that  her  intention?  Her  primary  purpose  was  to 
endow  an  orphans'  asylum  which  should  be  connected 
with  her  home  city.  If  none  should  be  in  existence  at  the 
end  of  five  years  from  her  death,  her  bequest  was  then 
to  go  to  an  old  ladies'  home  located  there.  Her  thoughts 
were  first  of  all  for  the  fatherless  and  motherless  waifs 
of  the  community,  and  they  were  the  primary  objects  of 
her  bounty.  Can  it  be  said  that  she  intended  to  deprive 
them  of  the  great  benefits  to  be  derived  therefrom 
simply  because  the  home  which  should  be  provided  for 
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them  should  be  located  just  across  a  geographical  line, 
though  in  fact  recognized  as  one  of  the  charitable  insti- 
tutions of  the  city  she  named?  We  think  not.  To  us  it 
is  quite  clear  that  she  did  not  have  in  mind  strict 
flreosraphical  lines,  and  that  her  sole  purpose,  as  to 
locality,  was  to  endow  an  institution  which  should  be  so 
clearly  connected  with  her  home  city  as  to  be  recognized 
as  a  part  theireof,  and  this  is  clearly  the  situation  the 
defendant  occupies." 

We  think  that  what  was  said  in  that  case  is  peculiarly 
applicable  to  the  case  at  bar,  and  we  are  satisfied  that  it 
was  not  the  intention  of  the  testator  that  those  who 
selected  the  site  for  the  home  should  search  out  the 
boundaries  of  the  city  of  Reno  to  be  sure  that  the  home 
might  be  at  least  an  inch  outside  of  those  boundaries,  or 
forfeit  its  claim  to  the  property  bequeathed.  Had  the 
appellee  placed  the  home  one  inch  outside  the  corporate 
limits  of  the  city  of  Reno,  it  would  have  been  a  compli- 
ance with  the  terms  of  the  will,  according  to  appellant's 
theory,  notwithstanding  the  fact  that  at  the  very 
moment  of  its  establishment  a  movement  was  under 
way  to  extend  the  city  boundaries  so  as  to  take  in  the 
site  of  the  home  thus  established. 

4.  Does  the  bequest  offend  against  the  common-law 
rule  against  perpetuities?  We  think  not.  It  is  not  con- 
tended that  a  bequest  to  a  public  charity  offends  against 
this  rule,  either  at  common  law  or  under  our  constitu- 
tional provision,  but  it  is  insisted  that  the  bequest  in 
question  is  not  to  a  public  charity.  Appellant  relies  with 
great  confidence  upon  the  case  of  Troutman  v.  Home,  66 
Kan.  1,  71  Pac.  286,  to  sustain  its  contention.  Instead 
of  sustaining  appellant's  contention,  we  think  the  case 
is  authority  to  the  contrary.  In  that  case  the  testator 
bequeathed  her  property  to  "orphans  of  deceased  Odd 
Fellows,"  while  the  testator  in  the  case  at  bar  left  his 
property  for  "orphans  and  foundlings,"  without  limita- 
tion to  any  particular  orphans  and  foundlings.  In  that 
case  the  court  quotes  from  a  Pennsylvania  case  which 
clearly  shows  the  distinction  between  the  case  at  bar 
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and  the  Kansas  case.  The  language  quoted  reads  as 
follows : 

"A  public  use,  whether  for  all  men  or  a  class,  is  not 
one  confined  to  privileged  persons.  The  smallest  street 
is  public,  for  all  have  an  equal  right  to  travel  on  it;  but  a 
way  used  by  thousands,  which  may  be  shut  against  a 
stranger,  is  private.  Would  Girard  College  be  a  public 
charity  if  the  mate  children  entitled  to  admission  were 
limited  to  sons  of  deceased  Masons  or  Odd  Fellows?  If 
Pennsylvania  Hospital  closed  its  gates  to  all  but  Metho- 
dists or  Baptists  having  recent  injuries,  the  people 
would  not  believe  it  a  purely  public  charity  in  the  intend- 
ment of  their  constitution.  A  charity  for  the  poor  of  a 
parish  or  township  is  public ;  but  not  if  confined  to  poor 
Presbj'terians  in  the  municipality.  Public  charities  may 
be  restricted  to  a  class  of  the  people  of  the  state  or  of  a 
municipal  division ;  at  the  same  time,  they  must  be  gen- 
eral for  all  of  the  class,  within  the  particular  munici- 
pality. 'Thus  a  blind  asylum  is  only  for  the  blind  in  the 
community.'  If  it  be  completely  public,  all  the  blind  in 
that  community  are  on  an  equal  footing,  and,  should  its 
capacity  be  insufficient  for  all,  there  is  no  mistaking 
justice  in  the  order  of  admission.  To  open  its  doors 
only  to  the  blind  of  a  particular  religious  denomination, 
or  of  a  beneficial  association,  or  of  a  political  party, 
shuts  them  against  the  public.  A  known  and  recognized 
class,  though  not  generally  poor,  or  diseased,  or  decrepit, 
may  be  the  subject  of  a  public  charity,  as  sailors;  yet,  if 
the  endowment  were  limited  in  its  benefits  to  sailors  who 
are  members  of  a  designated  sect,  there  could  hardly  be 
two  opinions  of  its  character." 

The  point  is  so  clearly  distinguished  that  we  do  not 
deem  it  necessary  to  elaborate. 

6.  It  is  also  urged  that  the  bequest  is  void  because  no 
imperative  duty  is  imposed  upon  appellee  to  devote  the 
money  to  a  charitable  use.  We  cannot  accede  to  this 
construction  of  the  will.  Upon  our  former  consideration 
of  this  will  (In  Re  Hartung's  Eetate,  supra)  we  held  that 
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the  proceeds  of  the  residue  of  the  estate  should  go  to 
appellee  "so  long  as  it  maintained  the  home."  We  inter- 
preted the  will  then  to  mean  that  such  proceeds  should 
be  used  in  the  maintenance  of  the  home.  From  a  reading 
of  the  will  we  can  arrive  at  no  other  conclusion.  If  such 
had  not  been  the  intention,  the  testator  would  have 
bequeathed  the  property  directly  to  appellee,  instead  of 
creating  an  active  trust  and  directing  that  the  proceeds 
be  paid  annually  to  appellee. 

Perceiving  no  error  in  the  record  in  this  case,  it  is 
ordered  that  the  j  udgment  be  afRrmed. 

NoRCROSS,  C.  J. :  I  concur. 

McCaeran,  C.  J.,  concurring : 

I  concur.  As  to  the  first  proposition  urged  against  the 
appellee,  the  Independent  Order  of  Odd  Fellows,  to  wit, 
that  the  home  by  that  order  established  was  not  one 
"worthy  of  its  name,"  as  that  expression  was  intended 
by  the  testator,  it  appears  manifest  to  me  that  the 
expre^ion  thus  used  in  the  will  was  not  one  which  was 
to  constitute  a  measure  of  value  estimable  in  dollars  and 
cents,  but,  on  the  other  hand,  was  an  expression  used  by 
the  testator  in  connection  with  and  in  the  spirit  of  the 
object  sought  to  be  accomplished,  namely,  the  establish- 
ment of  a  place  for  orphans  and  foundlings  worthy  of 
the  name  of  home.  If  the  reasoning  is  correct,  the 
amount  invested  in  the  place  established  as  a  home  was 
not  the  guiding  motive  or  the  uppermost  thought  of  the 
testator;  rather  was  it  that  the  place  when  established 
should  afford  to  those  who  were  the  recipients  of  its 
charity  the  protection,  comfort,"  aifection,  and  guidance 
contemplated  by  the  word  "home";  and,  as  I  view  the 
record  and  expressions  made  in  the  will,  it  may  not  be 
far-fetched  to  say  that  the  expression  "a  home  worthy 
of  its  name"  may  have  emanated  from  the  remembrance 
borne  by  the  testator  of  the  home,  and  protection,  the 
affection,  and  guidance  which  he  in  his  lifetime  had 
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ffiven  to  his  adopted  boy,  whose  name,  it  was  designated 
by  the  will,  should  be  perpetuated  by  this  establishment 
which  the  testator  sought  to  support  by  the  income  from 
his  estate. 

The  second  proposition,  that  the  home  established  by 
the  Independent  Order  of  Odd  Fellows  did  not  comply 
with  the  terms  of  the  will,  inasmuch  as  it  is  in  fact  "in 
Reno,"  rather  than  "near  Reno,"  must  be  resolved  in  the 
light  of  the  record  before  us,  as  well  as  from  the  expres- 
sions contained  in  the  will,  and  from  both  we  must  as 
best  we  can  arrive  at  the  intention  of  the  testator.  The 
activities  of  his  life  were  centered  in  and  about  Reno. 
The  property  the  income  of  which  was  to  be  devoted  to 
the  support  of  the  home  he  sought  to  have  established 
was  located  in  Reno.  He  had  been  in  his  lifetime  an 
accumulator  and  creator  of  property  within  the  city  of 
Reno.  It  would  appear  as  though  his  life's  earnings  and 
accumulation  had  been  devoted,  in  a  small  degree,  at 
least,  to  the  upbuilding  of  that  community.  His  adopted 
son,  Royal  D.  Hartung,  in  honor  of  whose  memory  he 
sought  to  have  this  institution  created,  had  been  reared 
and  had  spent  the  years  of  his  life  with  the  testator 
within  the  city  of  Reno.  It  was  a  charitable  institution 
that  would  perpetuate  the  name  of  Royal  D.  Hartung, 
one  that  by  its  nature  would  blend  with  the  life  of  Royal 
D.  Hartung,  that  the  testator  sought  to  have  established. 
As  it  appears  to  me  from  the  record  here,  the  end  sought 
to  be  accomplished  by  the  testator  was  to  endow  an 
institution  for  orphans  and  foundlings,  the  existence  of 
which  should  perpetuate  the  name  of  Royal  D.  Hartung 
within  the  community  in  which  the  life  of  the  latter 
had  been  passed.  It  was,  as  I  view  it,  the  principle  to  be 
carried  out  in  the  locality  designated  that  was  upper- 
moat  in  the  mind  of  the  testator,  rather  than  the 
question  of  its  technical  position  within  or  without  the 
boundary  lines  of  the  city  of  Reno. 

As  to  the  third  and  fourth  contentions,  i.  e.,  that  the 
devise  and  bequest  offend  against  the  law  of  perpetuities, 
and  that  the  bequest  is  void  because  no  imperative  duty 


t,L.ooglc 


In  Re  Hartung 


Opinion  of  2be  Court — Coleman,  J. 


is  imposed  upon  the  appellee  to  devote  the  bequest  to  a 
charitable  use,  I  think  it  unnecessary  to  emphasize  the 
conclusion  reached  by  Mr.  Justice  Colbhan. 

On  Petition  fob  Rehearing 

By  the  Court,  Coleman,  J. : 

Counsel  for  appellant  have  filed  a  petition  for  a 
rehearing.  In  the  petition  it  is  not  contended  that  the 
court  erred  upon  any  points  considered  in  the  opinion, 
except  the  one  last  touched  upon.  After  quoting  from 
the  opinion  of  the  court,  the  petition  says : 

"In  other  words,  the  court  has  stated  a  conclusion 
which  purports  to  be  the  interpretation  of  a  will,  arrived 
at  by  the  discovery  of  the  testator's  intention,  and  we 
shall  maintain  that  the  court  is  in  error  and  reached  the 
conclusion  by  an  erroneous  path  contrary  to  clear  legal 
principles  applicable  to  the  subject" 

Counsel  then  devote  twenty-odd  pages  of  their  petition 
to  a  consideration  of  the  law  applicable  to  the  question 
involved.  A  succinct  statement  of  counsel's  contention 
is  contained  in  the  following  language  of  the  petition : 

"The  court  can  indeed  give  effect  to  any  intention  of  a 
testator  which  he  has  shown  by  the  words  that  he  has 
used,  even  though  it  has  not  been  articvXated  in  formal 
language;  but  suck  an  intention  must  appear  from  a 
perusal  of  the  will.  (Italics  ours.)  It  cannot  be  inferred 
from  mere  silence;  much  less  can  such  an  inference  be 
founded  upon  bare  conjecture  aa  to  what  a  testator 
would  have  said  if  he  had  foreseen  the  events  which  have 
happened  since  his  death.  We  cannot  speculate  as  to  his 
intentions  and  make  for  him  such  a  will  as  we  may  con- 
sider that  he  now,  in  view  of  the  present  circumstances, 
would  have  made." 

1.  We  are  in  hearty  accord  with  the  views  expressed, 
but  we  also  think  that  we  may  take  into  consideration, 
in  determining  the  question  now  before  us,  the  subject- 
matter,  the  chief  aim  of  the  testator,  and  all  the  sur- 
rounding circumstances.     We  were  guided  by  these 
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principles  when  we  rendered  the  original  opinion  herein. 
We  will  now  consider  the  question  more  at  length. 

2,  The  will,  so  far  as  it  throws  any  light  upon  the 
question  under  consideration,  reads  as  follows : 

"Tenth,  I  give,  devise  and  bequeath  all  the  residue  of 
my  estate,  both  real  and  personal,  as  follows : 

"  (A)  To  the  Independent  Order  of  Odd  Fellows  of  the 
State  of  Nevada  the  income  from  my  estate  to  be  paid 
over  to  them  by  my  executors  and  trustees  annually,  if 
within  five  years  from  the  date  of  my  death  the  said 
Independent  Order  of  Odd  Fellows  of  the  State  of 
Nevada,  does  establish  a  home  worthy  of  its  name,  for 
orphans  and  foundlings  near  Reno,  Nevada,  and  to  be 
known  by  the  name  of  the  'Royal  D.  Hartung  Home  for 
Orphans  and  Foundlings'  but  if  the  Independent  Order 
of  Odd  Fellows  of  Nevada  does  not  accept  the  provision 
of  this  bequest,  within  the  time  herein  mentioned,  tiien — 

"  (B)  I  give  and  bequeath  all  my  estate  to  the  board  of 
school  trustees  of  Reno,  Nevada,  provided  they  will  build 
and  establish  within  the  Reno  school  district  an  indus- 
trial school,  the  land  and  building  to  cost  not  less  than 
twenty-five  thousand  ($25,000)  dollars.  The  cost  of  this 
land  and  the  building  shall  be  paid  by  the  taxpayers  of 
the  Reno  school  district.  The  said  school  shall  be  known 
as  the  'Royal  D.  Hartung  Industrial  School,'  and  my 
estate  shall  be  excepting  where  already  invested  in  safe, 
and  good  income-bearing  bonds,  reduced  to  cash  and 
loaned  out  upon  first-class  real  estate  security,  the 
income  thereof  to  be  considered  as  an  annual  endow- 
ment fund  and  the  income  thereof  only  to  be  expended 
annually  by  the  board  of  trustees  for  the  purpose  of  pay- 
ing the  teachers,  or  supplying  facilities  for  instruction 
in  the  Royal  D.  Hartung  Industrial  School.  If,  after  a 
reasonable  time  has  elapsed  not  exceeding  seven  years 
after  the  date  of  my  death,  the  cil?  of  Reno  fails  to 
accept  the  provisions  of  this  bequest,  then — 

"(C)  I  give  and  bequeath  all  my  estate,  both  real 
and  personal  not  otherwise  herein  devised,  to  the  board 
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of  regents  of  the  State  University  of  Nevada,  that  my 
estate  be  reduced  by  them  to  cash,  or  good  income- 
bearing  securities,  and  loaned  out  upon  first-class  real 
estate  security  and  the  income  thereof  alone  to  be 
expended  annually,  or  at  such  other  period  as  such 
trustees  may  deem  best  in  assisting  poor,  worthy  stu- 
dents, of  high  moral  character,  in  obtaining  an  indus- 
trial school  or  industrial  college  education  in  the  city 
of  Reno,  and  I  expressly  direct  that  the  principal  of  said 
gift  to  said  board  of  regents  be  kept  intact  and  that  the 
fund  be  kept  a  perpetual  fund  to  be  known  as  the 
'Royal  D.  Hartung  Industrial  Education  Fund.'  •  *  *" 
(In  Re  Hartung's  Estate,  39  Nev.  200, 155  Pac.  353.) 

In  considering  this  will  while  before  us  in  another 
contest,  we  said : 

"It  is  apparent  at  a  glance  that  the  paramount  pur- 
pose of  the  testator  was  the  establishment  and  main- 
tenance of  a  permanent  monument  to  the  memory  of 
his  son.  So  consumed  was  he  with  this  idea  and  pur- 
pose, that  he  imposed  three  conditions  in  his  will  as 
an  assurance  that  his  wishes  in  this  regard  would  be 
carried  out.  The  medium  through  which  he  most 
desired  the  attainment  of  his  aim  was  the  Independent 
Order  of  Odd  Fellows,  for  it  was  to  that  organization 
he  offered  the  first  inducement,  as  appears  from  para- 
graph 10  of  his  will.  Should  the  organization  named 
fail  to  avail  itself  of  the  opportunity  offered,  then  the 
Reno  school  district  or  the  state  university,  in  turn, 
was  to  take  the  residue  of  the  estate  of  the  testator." 
(/n  Re  Hartung's  Estate,  supra.) 

If  our  conclusion  as  thus  expressed  was  correct,  and 
we  think  it  was,  then  we  naturally  ask :  What  is  a 
monument?  What  are  the  sentiments  which  animate 
men  in  erecting  them?  These,  we  think,  are  legitimate 
questions  of  inquiry  in  this  connection.  A  monument  is 
nothing  more  or  less  than  an  artificial  structure,  brought 
into  existence  for  the  purpose  of  perpetuating  the 
memory  of  some  person  or  event.    In  this  instance  the 
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testator  sought  to  perpetuate  the  memory  of  his  son, 
Royal  D.  Hartung. 

We  think  no  one  would  be  so  reckless  in  his  statement 
as  to  say  that  the  respondent,  though  having  established 
a  home  as  contemplated  in  his  will,  would  be  faithful  to 
its  trust  if  it  were  now  to  abandon  the  home  thus 
established.  If  such  a  thing  were  done,  the  real  pur- 
pose of  the  testator  would  be  defeated.  But  the  testator 
took  the  precaution  to  guard  against  such  a  consequence. 
In  the  firat  instance  he  imposed  upon  an  organization, 
whose  principal  aim  is  to  dispense  charity,  the  erection 
and  maintenance  of  the  home.  He  imirased  a  trust  in 
that  organization,  and  he  evidently  had  faith  in  its 
fidelity  to  its  trust.  But  that  the  perpetuation  of  the 
monument  which  he  sought  to  have  erected  might  be 
assured,  he  did  not  leave  the  matter  entirely  to  the 
good  faith  of  that  organization,  but,  as  an  additional 
guaranty  that  the  trust  which  he  imposed  might  be 
faithfully  performed,  he  left  his  estate  to  trustees,  with 
directions  that  they  pay  over  to  respondent  annually 
the  income  therefrom. 

It  will  be  noted,  from  a  reading  of  that  portion  of 
the  will  which  we  have  quoted,  that,  no  matter  which  of 
the  Institutions  mentioned  therein  eventually  became  the 
beneficiary  under  the  will,  the  income  alone  as  it  accrued 
annually  could  be  used,  showing  clearly  the  purpose 
of  the  testator  to  keep  intact  the  principal  of  the  estate 
for  all  time. 

We  think  that  we  are  safe  in  saying  that  the  beneficiary 
under  paragraph  A  of  the  will  is  not  entitled  to  the 
annual  income  from  the  estate  in  any  event,  but  only  so 
long  as  such  beneficiary  maintains  the  home.  Thenj  if 
the  consuming  purpose  of  the  testator  was  the  erection 
and  maintenance  of  the  monument  to  his  son,  surely 
we  cannot  escape  the  conclusion  that  the  testator 
intended  the  income  to  be  used  in  the  attainment  of  his 
consuming  purpose.  What  else  could  have  been  his 
intention?    We  are  at  a  loss  to  surmise. 

It  is  ordered  that  the  petition  for  rehearing  be  denied. 
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CJESAB.  RAMELLI,  Respondent,  v.  NICK  SORGI. 
Appellant. 

116IPac.717] 

1,  CoaTH — 0.\  APPEAL— CdST  BiLi. — Time  tim  Filing. 

A  cout  hill,  tbouRb  not  filed  until  nfter  (Ip^-IhIoii  oh  rplimrinK, 
was  filed  in  time. 

2.  CoBTB— On  Appeai. — Tkanscbipt. 

Ill  view  of  Itev.  LnwB,  5333.  iirovldlns  tlint  wlieii  Jipiwllnut 
Hpec'llles  «H  KTonad  for  npitenl  timt  the  Judge  erred  In  denying 
a  uiolion  Tor  new  trlnl  on  groiiud  that  tbe  evidence  did  not  Biip- 
i>ort  the  Judgment  and  doea  not  i>revall.  lie  aliall  not  recover 
eoets  for  the  Htatemeut  of  the  teBtlmony,  althouKh  be  prevails  on 
other  alleged  errors  on  an  np|>enl  from  the  Judgment  and  froiu 
nil  order  denying  a  motion  for  a  new  trial,  where  the  only  relief 
graiitwl  appellant  was  on  the  appeal  from  the  Judgment  based 
on  the  Judgment  roll  alone,  appellant  la  not  entitled  to  costs  for 
the  transcript  on  appeal  from  the  order  denvlne  his  motion  for 
a  new  trial. 

Appeal  froml  Second  Judicial  District  Court.  Washoe 
County  ■;'.  Thomas  F.  Moran,  Judge. 

Appeal,  pursuant  to  rule,  from  the  action  of  the  clerk 
taxing  costs  of  appeal.  Costs  retaxed,  denying  one 
item.     [For  opinion  on  former  appeal,  see  38  Nev.  552.] 

SumTtierfield  &  Richards,  for  Respondent: 
The  rule  providing  for  the  serving  and  filing  of  a  cost 
bill  refers  to  the  decision  contemplated  under  the  original 
opinion.  Appellant  failed  to  file  any  cost  bill  until  after 
the  opinion  on  rehearing  was  rendered,  and  this  court  did 
not  disturb  its  decision  announced  in  its  oriftinal  opinion. 
"The  clear  implication  is  that  costs  are  in  the  discretion 
of  the  court  only  in  the  cases  mentioned.  No  express 
provision  is  made  for  cases  where  the  judgment  is 
affirmed  or  where  it  is  reversed  with  direction  to  enter  a 
final  judgment  in  favor  of  appellant.  Such  reversal  or 
affirmance  carries  costs  with  it.  Where  a  new  trial  is 
directed  or  the  judgment  is  modified,  the  court,  in  its  dis- 
cretion, sometimes  allows  costs  to  the  appellant,  some- 
times to  the  respondent,  and  sometimes  to  neither  party; 
and  sometimes,  where  the  judgment  is  reversed,  it  is 
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directed  that  costs  of  appeal  abide  the  result  of  the  court 
below."    (Hayne,  New  Trial  and  Appeal,  Ed.  1889.) 

The  appeal  was  from  the  judgment  and  order  denying: 
the  motion  for  a  new  trial.  Nearly  the  whole  transcript 
embraces  the  testimony  taken  at  the  trial,  and  this 
naturally  appertains  to  the  facts  of  the  case  and  not  to 
the  law.  The  opinions  of  the  court  are  based  absolutely 
upon  the  judgment  roll  alone.  The  appellant  abandoned 
every  question  except  those  which  could  be  raised  upon 
the  judgment  roll  alone,  therefore  rendering  the  testimony 
for  which  the  coats  are  claimed  an  absolutely  useless 
record  on  the  appeal.  The  transcript  was  unnecessary. 
iHalsey  V.  Murray,  112  Ala.  185;  People  v.  Holdm.  28Cal. 
123;  Biglow  v.  Hoover,  29  Am.  St  Rep.  296;  Young  v.  State, 
60  Pac.  711;  King  County  v.  CoUins,  1  Wash.  Terr.  468.) 

The  costs  under  the  statute  and  the  decisions  are 
discretionary,  and  on  this  appeal  neither  party  should  be 
awarded  costs.  (Romberg  v.  McCormick,  194  111.  205; 
Metrop(^itan  Co.  v.  Duggan,  11  N.  Y.  Supp.  819;  Ramsey 
V.  Ramsey,  Z5A\a.2S2.) 

Harwood  &  Springmeyer,  for  Appellant: 

The  allowance  of  costs  as  made  by  the  clerk  should 
stand.  The  language  of  the  statute  is  plain  and  explicit, 
to  the  effect  that  "in  the  event  no  order  is  made  by  the 
court  relative  to  the  costs,  •  •  ♦  the  party  obtaining 
any  relief  shall  have  his  costs."  (Rev.  Laws,  5381;  Rules 
of  Sup.  Ct,  rule  6.) 

If  appellant  had  filed  a  cost  bill  after  the  original 
decision,  it.is  plain  that  he  could  not  have  included  in  it 
tlie  item  of  costs  for  the  petition  on  rehearing.  Inasmuch 
as  section  2  of  rule  6  provides  that  the  cost  bill  shall  he 
filed  within  five  days  after  a  decision,  and  it  was 
filed  within  that  time  after  the  decision  on  rehearing, 
appellant  should  receive  his  costs  for  the  petition  on 
rehearing  and  for  all  records  used  by  the  court  in  render- 
ing that  decision.  The  situation  is  analogous  to  a  new 
trial  in  the  district  court,  where  a  cost  bill  on  the  second 
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trial  includes  and  covers  costs  on  the  first  trial.  The 
authorities  cited  by  respondent  have  no  applicability  to 
the  principles  involved. 

By  the  Court,  NoRCROSS,  C.  J. : 

1.  Exceptions  were  taken  to  the  cost  bill  filed  in  this 
case  by  counsel  for  appellant.  The  clerk  has  taxed  the 
costs  in  accordance  with  the  cost  bill  filed.  Pursuant  to 
a  rule  of  this  court,  an  appeal  is  taken  from  the  action  of 
the  clerk.  It  is  contended  that  the  cost  bill  was  not  filed 
in  time,  because  not  filed  until  after  decision  upon  rehear- 
ing. We  think  this  objection  is  without  merit.  [Argenti 
V.  City  of  San  Francisco,  16  Cal.  277;  Cameron  L.  Co.  v. 
Stack-GUba  L.  Co.,  26  Idaho,  626,  144  Pac  1114,  4  C.  J. 
641.) 

3.  Appeals  were  taken  in  this  case  from  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial. 
(38  Nev.  552, 149  Pac.  71, 154  Pac.  73.)  The  only  relief 
granted  appellant  was  on  the  appeal  from  the  judgment 
based  on  the  judgment  roll  alone.  We  think  appellant  is 
not  entitled  to  costs  for  the  transcript  on  appeal  from  the 
order  denying  defendant's  motion  for  a  new  trial.  (Rev. 
Laws,  5333.) 

The  clerk  is  directed  to  strike  from  the  cost  bill  so 
much  of  the  allowance  made  for  "typewriting  transcript 
and  statement  on  appeal,"  which  is  inclusive  of  the  state- 
ment on  appeal  from  the  order  denying  the  motion  for 
new  trial.    All  other  items  of  the  cost  bill  are  allowed. 


:,.ndty  Google 


284  First  Nat.  Bank  v.  Meyers        l**"*"  Ner. 

Argument  for  Bespondeiit 
[No.  2166] 

FIRST  NATIONAL  BANK  OF  ELY  (a  Corporation). 
Respondent,  v.  W.  E.  MEYERS  and  DORA 
MEYERS,  Appellants. 

ri.'iOPao.aos:  ir.irflc.029] 

ON  rehearing 

1.  flOUEBTEAIl ESTAULISHUENT — NOTICE  TO  THIBt)  I'ABTIES. 

Occupancy  by  the  family  Is  prima  facie  evidence  to  third 
parties  of  tbe  lioiu«<tead  nature  of  the  preuilHes. 

2.  HOMEBTEAP INTEBEPT  OF  WltE — PBOTCCTION — 'TO  BB  SEIJX,TBD." 

Coust.,  art.  4.  set-.  30,  declares  that  a  houiesteud  as  provided 
by  law  sbail  be  exeuipt  from  forcwil  anle.  and  shali  not  be 
nilenated  without  the  Joint  consent  of  the  linsbHud  and  wife, 
and  that  laws  shali  be  enacted  provldlug  for  the  recording  of 
such  homestead.  Stats.  18fil-«5,  c.  72,  provides  that  a  selected 
homestead  shall  be  exeuipt  from  forced  sale,  and  that  the 
selection  shall  be  innde  by  recording  Intention  In  writing.  Amen- 
datory act  Stats.  IS97,  c.  20,  provides  that  no  deed  or  mort- 
gage of  a  boiueiftend,  whetlier  a  declaration  has  been  Bled  or 
not.  shall  be  valid,  uulcss  both  the  bnsband  and  wife  executed 
and  acknowledged  the  same.  Held,  that  aitboi^h  a  homestead 
was  not  registered  as  re<|ulred  by  taw.  the  husband's  sole  con- 
veyance or  Incunibrauce  of  it  did  not  afCect  tbe  wife's  right  in 
tbe  homestead,  which  conid  not  be  alienated  unless  the  Instru- 
ment was  pxecnted  and  given  by  both. 

Appeal  from  Ninth  Judicial  District  Court,  White  Pine 
County;  Ben  W.  Coleman,  Judge. 

On  rehearing.  Former  opinion,  reversing  and  remand- 
ing, atfmned.     [For  former  opinion,  see  39  Nev.  235.] 

Chandler  &  Quayle,  for  Respondent: 

The  reasoning  and  decision  of  this  court  in  the  opinion 
filed  is  predicated  in  the  right  and  power  of  the  state 
legislature  in  1897  to  amend  the  early  act  of  1865  (Stats. 
1864-65,  p.  289)— an  act  passed  pursuant  to  the  constitu- 
tion (sec.  31,  art.  4) — in  such  a  way  as  to  restore  to  the 
laws  of  this  state  what  has  been  called  a  homestead  de 
facto  as  distinguished  from  a  homestead  recorded  as 
required  by  law.  In  the  course  of  that  reasoning  and  in 
arriving  at  that  conclusion,  the  court  expressly  recognizes 
that  section  30.  article  4,  of  the  constitution,  which  pro- 
vides that  laws  should  be  enacted  for  the  recording  of  the 
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homestead,  and  the  succeeding  constitutional  section  (sec. 
31,  art  4),  are  of  "coordinate  force."  Such  is  the  view 
which  we  take  and  which  we  took  in  our  briefs.  These 
two  sections  are  found  in  the  constitution  in  immediate 
sequence  and  must  be  regarded  as  in  ■pari  materia. 

Properly  construed,  section  30  of  article  4  of  the  con- 
stitution makes  a  provision  for  recording  a  condition 
concurrent  with  any  homestead  legislation.  In  effect, 
the  section  says  that  a  homestead  shall  be  provided  for 
by  law,  and  shall  be  exempt  from  forced  sale  or  from 
voluntary  alienation  without  the  joint  consent  of  husband 
and  wife,  provided  that: 

1.  It  shall  not  be  exempt  from  sale  for  taxes  or  for  the 
payment  of  obligations  contracted  for  its  purchase  or  for 
the  erection  of  improvements  thereon. 

2.  It  shall  be  subject  to  any  process  of  law  obtained 
by  virtue  of  a  lien  given  by  the  consent  of  both  husband 
and  wife. 

3.  Lawsshallbeenacted  providingforitsbeingrecorded 
in  the  county  where  situated. 

The  language  of  the  section  taken  as  a  whole  shows 
that  these  three  provisos  or  limitations  were  intended  to 
qualify  and  restrict  the  homestead  right  which  was  to  be 
"provided  by  law." 

A  command  to  the  legislature  to  enact  certain  laws 
impliedly  prohibits  it  from  legislating  on  the  subject  in 
other  particulars.  {Kellfir  v.  State,  1  L.  R.  A.  n.  s.  489. ) 
A  fortiori,  should  such  a  command  be  regarded  as  pro- 
hibiting the  legislature  from  so  legislating  as  to  nullify 
the  very  command  and  its  purpose? 

The  Washington  cases  referred  to  in  the  opinion  show 
no  element  analogous  to  the  vital  point  in  question  hera 
No  provision  of  the  Washington  constitution  bearing  upon 
the  legislative  power  or  duty  in  reference  to  homesteads 
appears,  and  the  powers  exercised  by  the  Washington 
legislature  there  were  such  as  were  absolutely  free  if 
restriction  or  limitation  imposed  by  any  coordinate 
provision  such  as  our  constitutional  homestead  section 
furnishes  in  the  case  before  this  court 
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Anthony  Jurich  and  Waiker  &  Haight,  for  Appellants: 

Sections  30  and  31,  article  4,  of  the  constitution  cannot, 
as  a  matter  of  taw,  be  regarded  as  being  in  pari  materia. 
To  be  in  pari  materia  statutes  must  relate  to  the  same 
person  or  thing  or  class  of  persons  or  things.  Of  these 
statutes,  one  applies  with  equal  force  to  the  wife,  the 
husband,  or  other  head  of  the  family,  and  pert«na  to 
property  which  may  or  may  not  belong  to  the  commu- 
nity, or  which  may  be  the  separate  property  of  any  one 
of  them.  On  the  other  hand,  the  other  section  applies 
strictly  to  the  wife,  and  to  no  other  person,  and  pertains 
only  to  her  separate  property,  and  also  to  that  held  in 
common  with  her  husband.  (State  v.  Putnam,  111  Pac 
239;  Hamilton  v.  Rathbone,  175  U.  S.  414;  Utah  National 
Bankv.  Nelson.  11  Pac.  907;  36  Cyc  1147.)  Statutes 
relating  to  different  subjects  cannot  be  in  pari  materia. 
(State  V.  Wirt  County,  59  S.  E.  889;  United  States  v.  Colo- 
rado. 157  Fed.  321;  State  v.  Gebhardt.  44  N.  E.  469; 
Waterford  Turnpike  v.  People,  9  Bard.  161;  State  v.  Wirt 
County,  59  S.  E.  884;  Joyner  v.  Harris,  72  S.  E.  970;  Rich- 
ardson V.  Harmon,  2S2  U.  S.  96;  United  States  v.  Stever, 
222  U.  S.  167;  United  States  v.  Munday,  22  U.  S.  175; 
PeojOe  V.  Armstein,  138  N.  Y.  S.  806.) 

"The  rule  requiring  statutes  in  pari  materia  to  be 
construed  together,  cannot  be  invoked  where  the  language 
of  a  statute  is  clear  and  unambiguous."  {Shaffer  v. 
BumeU,  77  N.  E.  546;  Goodrich  v.  Russell,  42  N.  Y.  177; 
In  Re  Bank.  133  N.  Y.  S.  62;  People  v.  Tea  Co..  178  III. 
App.  124.) 

The  purpose  of  section  31,  article  4,  of  the  constitution 
was  to  give  the  wife  certain  rights  to  which  it  was  con- 
sidered she  was  entitled.  The  legislature  was  commanded 
to  carry  out  this  by  the  passage  of  proper  laws.  The 
intent  of  the  f  ramers  of  a  constitution,  when  ascertained, 
will  prevail  over  any  part  of  the  law,  (Hawkins  v. 
Filkins,  24  Ark.  286;  Pmvell  v.  Sparhman.  65  Pac.  503; 
Bishop  V.  State.  48  N.  E.  1038;  McGregor  v.  Baylies,  19 
Iowa,  43;  People  v.  Potter,  47  N.  Y.  376;  Rasmussen  v. 
Bater,  50Pac.819.) 
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Sections  30  and  81  are  independent  of  each  other.  The 
presumption  and  legal  intendment  is  that  each  and  every 
clause  in  a  written  constitution  has  been  inserted  for 
some  useful  purpose.  (Mayre  v.  Heart,  75  Cal.  291; 
People  V.  Wright.  6  Colo.  92;  State  v.  Barnes,  3  South.  433; 
Powell  V.  Packman,  65  Pac.  503;  Tuttle  v.  National  Bank, 
44  N.  E.  984;  Rastmissen  v.  Baker,  50  Pac.  819;  Eickard- 
aon  V.  Treasure  Hill  M.  Co.,  65  Pac.  74;  People  v.  Potter, 
47  N.  Y.  375;  Co^in  v.  Board,  56  N.  W.  567.) 

Even  if  the  two  sections  of  the  constitution  were 
repugnant,  the  last  in  order  would  prevail,  (Quick  v. 
White  Water.  7  Ind.  570.)  In  construing  a  constitution, 
the  thing  to  be  sought  is  the  thing  expressed.  (State  v. 
Dvrtm,  5  Nev.  399;  State  v.  Irwin,  5  Nev.  111. ) 

The  home  may  be  exempt  under  other  statutes  than 
the  homestead  law.  (Estate  of  David  WaOey,  11  Nev.  260. ) 

By  the  Court,  McCabean,  J. : 

A  rehearing  was  granted  in  this  case  on  petition  of 
respondent,  in  order  that  a  full  and  complete  argument 
might  be  presented  to  the  court  and  in  order  that  the 
members  of  the  bar  of  this  state,  amici  curias,  might,  in 
view  of  the  importance  of  the  question  to  be  determined, 
make  such  contribution  as  they  saw  fit  by  way  of  oral 
argument  or  brief  to  assist  the  court  in  arriving  at  a  final 
determination. 

In  our  former  consideration  of  the  case  (First  National 
Bank  of  Ely  v.  Meyers,  39  Nev.  236, 150  Pac.  308)  we  dwelt 
at  some  length  on  the  constitutional  and  statutory  provi- 
sions which  seemed  to  us  applicable  to  the  matter  at  bar. 
Hence  it  will  be  unnecessary  for  us  to  go  extensively  into 
the  question  here  on  rehearing. 

Our  constitution  (section  30  of  article  4)  provides: 

"A  homestead,  as  provided  by  law,  shall  be  exempt 
from  forced  sale  under  any  process  of  law,  and  shall  not 
be  alienated  without  the  joint  consent  of  husband  and 
wife  when  that  relation  exists." 

If  the  constitutional  provision  terminated  at  this  point, 
we  apprehend  there  would  be  no  serious  question  to 
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consider  in  the  matter  at  bar.  But  it  is  the  latter  part 
of  the  section  upon  which  this  controversy  in  the  main 
rests: 

"And  laws  shall  be  enacted  providing  for  the  recording 
of  such  homestead  within  the  county  in  which  the  same 
shall  be  situated." 

It  will  be  noted  that  this  section  of  the  constitution 
makes  no  attempt  at  describing,  limiting,  or  qualifying- 
either  the  character,  class,  or  quantity  of  the  property 
that  shall  constitute  a  homestead.  Such  is  entirely  left 
to  future  legislation. 

So  one  thing  is  apparent  without  proceeding  further, 
namely,  that  when  this  homestead  contemplated  by  the 
provision  of  the  statute  is  designated,  limited,  and  fixed 
as  to  the  character,  class,  and  quantity  of  the  property  to 
be  exempted,  such  homestead  so  designated,  so  described 
and  so  limited  "shall  not  be  alienated  without  the  joint 
consent  of  husband  and  wife  when  that  relation  exists." 

Pursuant  to  the  direction  of  this  section  of  the  consti- 
tution, the  legislature  in  1865  passed  an  act  which,  as  we 
take  it,  described,  limited,  and  fixed  the  homestead  con- 
templated by  section  30  of  article  14  of  the  constitution. 
It  declared  as  to  the  property  out  of  which  the  homestead 
might  be  created.  It  limited  the  amount  of  property  in 
value  that  might  be  covered  by  the  homestead,  and 
thereby  made  exempt  from  forced  sale,  and  in  this 
respect  specifically  provided: 

"The  homestead,  consisting  of  a  quantity  of  land, 
together  with  the  dwelling-house  thereon,  and  its  appur- 
tenances, not  exceeding  in  value  the  sum  of  five  thousand 
dollars,  to  be  selected  by  the  husband  and  wife,  or  either 
of  them,  or  other  head  of  the  family,  shall  not  be  subject 
to  forced  sale  on  execution.  *  *  *  Said  selection  shall 
be  made  by  either  the  husband  or  wife,  or  both  of  them, 
or  other  head  of  a  family,  declaring  their  intention,  in 
writing,  to  claim  the  same  as  a  homestead."  (Stats, 
1864-5,  p.  225.) 

The  statute  proceeds  to  prescribe  what  declaration  shall 
be  made  where  the  party  selecting  is  a  married  person 
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and  where  the  party  selecting  is  an  unmarried  person; 
that  the  declaration  should  besi^ed/'acknowledgred  and 
recorded  as  conveyances  affecting  real  estate  are  required 
to  be  acknowledged  and  recorded." 

The  statute  continues  by  declaring  how  the  husband 
and  wife  shall  hold  after  the  declaration  of  homestead. 
If  the  property  selected  be  the  separate  property  of  either 
spouse,  both  must  join  in  the  execution  and  acknowledg- 
ment of  the  declaration.  The  statute  then  makes  pro- 
vision as  to  how  the  property  shall  be  disposed  of  in  the 
event  of  the  death  of  one  or  the  other  of  the  spouses. 
The  section  of  the  statute  makes  provision  for  tenants 
in  common  making  declaration  of  homestead  rights  upon 
their  respective  estates  in  land  and  the  improvements 
thereon. 

But  a  singular  feature  with  reference  to  this  statute 
enacted  under  the  specific  mandate  of  the  constitution  is 
that  while  it  defines  the  homestead,  fixes  its  value,  pre- 
scribes the  property,  separate  or  community,  from  which 
the  homestead  may  be  selected,  provides  for  the  recording 
of  the  same,  specifies  that  from  and  after  the  filing  for 
record  of  said  declaration  the  husband  and  wife  shall  be 
deemed  to  hold  said  homestead  as  joint  tenants,  etc..  it 
nowhere  by  any  word  or  expression  limits  or  prescribes 
or  designates  the  rights  of  the  respective  parties  to 
alienate  or  efFect  the  disposal  or  incumbrance  of  the 
homestead  so  created.  That  the  homestead  "shall  not  be 
subject  to  forced  sale  on  execution  or  any  final  process 
from  any  court"  is  all  that  is  provided  in  the  way  of 
exemption. 

In  the  case  at  bar  it  must  be  recalled  that  we  are  not 
dealing  with  the  question  of  forced  sale  of  a  homestead 
under  execution  or  by  final  process  from  a  court  for  any 
debt  or  obligation.  We  are  dealing  exclusively  with  the 
right  of  one  spouse  to  alienate  a  homestead  without  the 
joint  consent  of  the  other.  We  are  dealing  here  solely 
with  the  question  of  the  validity  of  an  instrument  made 
by  the  husband  without  the  knowledge,  consent,  or  acqui- 
escence of  the  wife,  by  which  instrument  the  former 
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alienated,  at  least  to  the  extent  of  a  mortfirage,  the  home 
which  had  been  at  all  times  and  was  then  openly  and 
notoriously  occupied  by  and  was  the  only  place  of  abode 
for  himself,  his  wife,  and  his  family.  The  statute  enacted 
by  our  legislature  in  1865  with  a  view  to  carryind  out  the 
specific  requisites  of  section  30  of  article  4,  for  some 
reason  best  known  to  itself,  studiously  avoided  mention 
or  provision  as  to  the  rights  of  the  respective  parties  to 
the  homestead  as  regards  alienation  of  the  same. 

Respondent  contends  that  the  homestead  "as  provided 
by  law"  mentioned  in  the  constitution  means  the  home- 
stead as  recorded,  and  that  no  homestead  can  become 
effective  for  any  purpose  unless  the  parties  claiming  the 
same  shall  have  first  recorded  their  declaration. 

What  is  the  object  and  purpose  of  selecting  a  homestead 
or  recording  a  homestead  declaration?  It  is  fundamental 
that  the  aim  of  the  law  in  this  respect  is  to  give  notice  to 
those  who  would  extend  credit  or  who  by  any  process 
would  become  creditors,  that  the  property  described  in 
the  notice  should  not  be  looked  to  as  security  for  the 
declarant's  future  indebtedness. 

It  has  repeatedly  been  held  by  the  courts  in  cases 
involving  the  matter  of  forced  sale  under  execution  that 
the  words  in  a  constitutional  provision,  such  as  found  in 
ours,"tobe  selected,"  have  no  significance  where  there  is 
actual  occupancy,  and  the  property  in  question  does  not 
exceed  in  value  or  quantity  that  prescribed  as  a  maxi- 
mum by  the  statute  or  constitution.  (StepAe»-Putee|/ 
Shoe  Co.  v.  White  et  al.,  172  Ala.  89,  55  South.  503,  Ann. 
Caa.  1913c,  1278;  Pollakv.  McNeil,  100  Ala.  203,  13 South. 
937;  Green  v.  Farrar.  53  Iowa.  4^  5  N.  W.  557;  Riggs  v. 
Sterling,  60  Mich.  643,  27  N.  W.  705, 1  Am.  St.  Rep.  554; 
Barton  v.  Drake,  21  Minn.  299;  Rogers  v.  Marsh,  73  Mo. 
64;  Peake  v.  Cameron,  102  Mo.  568, 15  S.  W.  70;  Hobaon  v. 
Huxtabte,  79  Neb.  334, 112  N.  W.  658;  KimhaU  v.  Salisbury, 
17  Utah.  381,  53  Pac.  1037;  Id.,  19  Utah,  161,  56  Pac  973; 
Atherton  v.  Hughes.  249  III.  317,  94  N.  E.  546;  Thompson 
on  Homesteads,  sec.  230. ) 
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In  the  case  of  Beecker  v.  BcMy,  7  Mich.  488,  the  Supreme 
Court  of  Michigan,  in  dealing  with  a  constitutional  pro- 
vision (Const.  1850,  art.  16)  wherein  it  was  expressed  that: 

"  Every  homestead  of  not  exceeding  forty  acres  of  land, 
and  the  dwelling-house  thereon,  and  the  appurtenances 
to  be  selected  by  the  owner  thereof,  *  •  •  not  exceed- 
ing in  value  fifteen  hundred  dollars,  shall  be  exempt 
from  forced  sale  on  execution  or  any  other  final  process 
from  a  court,  for  any  debt  contracted  after  the  adoption 
of  this  constitution" 

— went  at  length  into  the  subject;  and  this  decision  has 
been  quoted  from  extensively  and  cited  approvingly  by 
nearly  every  other  court  that  haa  had  to  do  with  the 
subject  Among  the  expressions  put  forth  in  the  opinion 
we  quote  the  following:     ' 

■'  Having  already  shown  what  description  of  homestead 
is  exempt  by  the  constitution,  we  proceed  to,  second,  the 
question  of  its  selection.  In  what  cases  is  any  actual  selec- 
tion necessary,  except  that  which  is  evidenced  by  owner- 
ship and  occupancy  as  a  homestead,  in  order  to  bring  it 
within  the  constitutional  exemption  ?  To  answer  this  we 
must  first  settle  the  meaning  of  the  phrase '  to  be  selected, ' 
as  used  in  the  constitution.  Now,  whether  we  look  to  its 
derivation  or  its  universal  use,  the  term,  'to  select,' 
signifies  to  choose,  to  take  some  particular  part  or  num- 
ber from  a  greater;  to  take  by  preference  from  among 
others;  to  pick  out;  to  cull.  The  term  'selection'  has 
never,  we  think,  been  used  to  express  merely  an  election 
or  option,  whether  to  take  anything  or  nothing;  to  insist 
upon  or  to  waive  a  right.  The  purpose  for  which  a 
selection  of  a  homestead  is  required  is  exactly  in  accor- 
dance with  this  universal  signification  of  the  term.  The 
obvious  purpose  for  which  the  selection  is  required  is 
only  to  identify  and  define  the  property  to  which  the 
exemption  applies,  so  as  to  distinguish  that  which  is 
exempt  from  that  which  may  be  sold  at  the  instance  of 
creditors.  The  selection  in  question,  therefore,  neces- 
sarily implies  a  larger  tract  or  a  greater  amount  of  real 
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estate  from  which  the  selection  is  to  be  made,  and  it  is 
only  for  such  cases  that  the  statute  of  1848  has  provided 
a  mode  of  selection.  Both  that  and  the  constitution  are 
silent  as  to  the  election  to  claim  a  homestead  at  all,  or  to 
waive  it  altogether." 

In  the  case  of  Stephen-Putney  Shoe  Co.  v.  White,  supra, 
the  Supreme  Court  of  Alabama  was  confronted  with  a 
constitutional  provision  which,  among  other  things, 
provided: 

"  Every  homestead,  not  exceeding  eighty  acres,"  of  land 
"and  the  dwelling  and  appurtenances  thereon,  to  be 
selected  by  the  owner  thereof,  *  *  *  shall  be  exempt 
from  sale  on  execution  or  any  other"  form  of  "process." 
(Const  Ala.  1901,  sec.  205. ) 

Under  this  constitutional  provision  a  statute  had  been 
enacted  which  among  other. things  provided  that: 

"The  homestead  of  every  resident  of  this  state,  not 
exceeding  one  hundred  sixty  acres  of  land,  and  not  exceed- 
ing two  thousand  dollars  in  value,  *  *  *  to  be 
selected  by  the  owner,  *  •  •  shall  be  exempted  from 
levy  and  sale  under  execution,  or  other  process,  for  [the 
collection  of]  debts  contracted  after  April  23,  1873." 
{Acts  1876-77,  p.  32,  sec  2.) 

The  term  "to  be  selected,"  as  used  in  the  constitution 
of  Alabama  and  in  the  statutory  provision,  was  dwelt 
upon  at  length  by  the  supreme  court,  and  many  of  the 
decisions  of  other  states,  dealing  with  similar  questions, 
were  reviewed.  Among  other  things,  the  court  quoted 
approvingly  from  Thompson  on  Homesteads  and  Exemp- 
tions, sec.  652,  to  the  effect  that: 

"  It  is  a  familiar  maxim  that  the  law  does  not  require  a 
person  to  do  an  impossible  thing,  or  a  vain  thing.  A 
necessary  application  of  this  maxim  is  that,  where  all  the 
land  which  a  debtor  has  embraces  his  family  homestead, 
and  is  within  the  statutory  area  and  value,  he  is  not 
required,  in  order  to  save  his  right  of  homestead,  to  exer- 
cise an  act  of  selection.  •  •  ♦  The  exercise  of  such 
an  act,  under  such  circumstances,  would  not  only  be 
useless,  but  impossible." 
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We  refer  to  the  principle  thus  enunciated  by  these 
several  authorities,  not  as  decisive  of  the  matter  at  bar, 
but  rather  as  illustrative  of  a  sound  reason  which  we 
deem  equally  applicable  to  the  question  of  selection  and 
declaration  as  affecting  right  of  husband  and  wife  in  the 
homestead  premises. 

We  have  already  drawn  attention  to  the  fact  that  the 
statute  of  1865,  which  defines  the  homestead  and  provides 
for  the  recordation  of  the  same,  makes  no  provision  or 
intimation  that  selection  or  recordation  are  in  any  wise 
necessary  to  prevent  alienation  by  one  spouse  without  the 
joint  consent  of  the  other.  When  we  stop  to  consider,  it 
is  not  surprising  that  the  legislature  in  its  wisdom  saw 
the  uselessness  of  such  a  provision.  One  need  but  revert 
to  the  fact  that  recordation  is  for  the  purpose  of  giving 
notice  to  the  world  of  the  exemption  of  certain  specific 
property  from  becoming  security  for  obligations.  But 
why  should  recorded  notice  be  necessary  as  between 
husband  and  wife,  who,  occupying  the  premises,  living 
together,  perhaps  beneath  the  very  roof,  perchance  rear- 
ing a  family  therein,  are  fully  aware  of  the  nature  and 
character  of  the  premises?  As  between  husband  and 
wife  occupying  a  given  premises  as  a  homestead,  does 
any  good  reason  occur  why  selection  and  recordation 
of  the  same  should  be  necessary.  As  between  these 
persons,  would  not  such  selection  and  recording  be 
the  "vain  thing"  unnecessary?  The  statutory  provision 
of  1865  made  no  mention  of  alienation  of  the  homestead 
premises  being  affected  by  the  act  of  selection  or  declara- 
tion. The  amendatory  act  of  1897,  having  to  do  with  the 
rights  of  husband  and  wife,  declared  no  more,  indicated 
to  no  greater  extent,  and  affected  no  greater  limitation 
on  the  powers  of  the  husband  to  alienate  a  homestead 
than  did  section  30  of  article  4  of  the  constitution  itself. 
This  section  of  the  constitution  declared  that  "the  home- 
stead, as  provided  by  law,  should  not  be  alienated  without 
the  joint  consent  of  husband  and  wife."  But  the  home- 
stead which  was  by  law  thereafter  provided  was  "to  be 
selected,"  not  with  a  view  to  affecting  the  powers  of 
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alienation— because  that  specific  matter  is  not  mentioned 
in  the  statute— but  rather  to  exempt  the  homestead  so 
selected  from  forced  sale  under  execution  or  any  final  pro- 
cess from  any  court  for  any  debt  or  liability  contracted. 
The  homestead  defined  by  the  law  of  1865 — a  quantity  of 
land,  together  with  the  dwelling-house  thereon  and  its 
appurtenances,  not  exceeding  in  value  five  thousand  dol- 
lars— was  required  to  be  selected  and  hence  recorded  in 
order  to  accomplish  the  only  purpose  mentioned  by  the 
statute  of  1865 — exemption  from  forced  sale  under  execu- 
tion. Where  in  the  constitutional  provision  or  in  any  of 
our  statutory  provisions  on  the  subject  is  there  to  be 
found  an  expression  indicating  that  the  homestead  pro- 
vided by  taw  must  be  declared  and  recorded  in  order  that 
it  "shall  not  be  alienated  without  the  joint  consent  of 
the  husband  and  wife?" 

1.  Is  it  the  recorded  declaration  of  homestead  that 
makes  the  premises  exempt  from  alienation  ?  The  statute 
fails  to  answer.  Is  alienation  prohibited  only  where  the 
declaration  of  homestead  has  been  recorded?  If  so,  why 
was  it  not  so  provided  in  section  1  of  the  act  of  1865 
entitled  "An  act  to  exempt  the  homestead  and  other 
property  from  forced  sale  in  certain  cases?"  What  is 
there  in  section  1  of  this  act?  What  word  or  phrase  or 
sentence  is  there  in  the  section  that  implies,  much  less 
expressly  declares,  that  it  shall  be  effective  to  any  extent 
as  prohibiting  alienation  of  the  homestead  by  the  husband, 
whether  recorded  or  unrecorded?  What  is  there  about 
the  statute  from  which  we  can  draw  even  an  inference 
that  it  was  intended  to  affect  the  rights  of  husband  and 
wife,  and  in  the  alienation  of  an  occupied  homestead  who 
else  can  be  affected,  in  view  of  the  fact  that  the  occupancy 
by  the  family  is  prima  facie  evidence  to  third  parties 
of  the  homestead  nature  of  the  premises?  {Cook  v. 
McChristian,  4  Cal.  23;  Lubbock  v,  McMarni.  82  Cal.  226; 
Larson  v.  Butts,  22  Neb.  370;  Brichacek  v.  Brichacek,  75 
Neb.  417;  Hobson  v.  HuxtaMe,  supra. ) 

Respondent  argues  with  great  earnestness  that  the 
decision  of  this  court  in  the  case  of  Child  v.  Singleton, 
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15  Nev.  461,  is  decisive  of  the  question  at  bar.  But  we 
are  constrained  to  believe  from  the  langui^e  of  that 
decision  that  had  the  learned  and  eminent  jurist  who 
drafted  the  opinion  been  confronted  with  a  statute  such 
as  that  found  in  the  amendatory  act  of  1897  a  different 
conclusion  would  have  been  arrived  at 

The  amendatory  act  of  1897  provides: 

"  •  *  *  No  deed  of  conveyance,  or  mortga^,  of  a 
homestead  as  now  defined  by  law  regardless  of  whether 
a  declaration  thereof  has  been  filed  or  not,  shall  be  valid 
for  any  purpose  whatever  unless  both  the  husband  and 
wife  execute  and  acknowledge  the  same  as  now  provided 
by  law  for  the  conveyance  of  real  estate."  (Stats.  1897, 
p.  24,) 

This  is  in  no  wise  repugnant  to  the  statute  of  18ffi, 
which  was  enacted  to  accomplish  a  different  purpose,  as 
its  title  indicates.  The  amendatory  act  of  1897  was  a 
limitation  to  the  dominance  of  the  husband  over  the 
community  property.  It  sought  to  accomplish  a  humane 
purpose,  and  in  this  it  sought  to  do  no  more  than  was 
made  manifest  as  being  the  spirit  and  intention  of  the 
framers  of  the  organic  law. 

We  are  asked: 

"If  the  recording  is  not  an  essential  element  of  the 
homestead,  what  did  the  constitutional  convention  mean 
by  saying  that  the  legislature  shall  enact  laws  providing 
for  the  recording  of  the  homestead,  and  why  did  the 
legislature  so  enact?" 

We  reply  that  the  legislature  did  not,  by  any  word  or 
sentence,  expression  or  inference,  declare  that  the  home- 
stead should  be  recorded  in  order  that  alienation  by  one 
spouse  without  the  consent  of  the  other  could  not  be 
effected.    The  statute  says: 

"The  homestead  *  •  •  to  be  selected  by  the  husband 
or  wife,  or  either  of  them,  •  •  •  shall  not  be  subject 
to  forced  sale." 

"To  be  selected,"  in  order  to  be  exempt  from  forced 
sale,  is  the  statutory  direction.  Nowhere  does  the  statute 
in  this  respect  say  or  infer  that  the  term  "to  be  selected" 
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means  to  make  inalienable  by  one  spouse  without  the 
consent  of  the  other.  Selection,  as  we  have  already 
emphasized,  is  for  the  purpose  of  ^ving;  notice.  What 
an  idle  thins  it  would  be  to  say  that  the  wife  shall  give 
notice  to  the  husband  by  selecting,  and  hence  recording, 
a  declaration  under  oath,  etc.,  that  she  claimed  the  roof 
over  her  head,  acquired  though  it  was  by  her  efforts  in 
conjunction  with  his.  as  a  homestead.  This  they  contend 
she  must  do  in  order  to  bring  to  his  attention  that  the 
community  property,  "consisting  of  a  quantity  of  land, 
together  with  the  dwelling-house  thereon  and  its  appur- 
tenances, "  could  not  be  alienated  by  him.  In  other  words, 
if  we  barken  to  the  contention  supporting  respondent,  we 
shall  say  the  wife  must  bring  this  selection  to  the  atten- 
tion of  her  husband  by  public  recordation  in  order  that 
he  may  be  bound  by  the  specific  declaration  found  in  sec- 
tion 30,  article  4,  of  the  organic  law,  which  says,  in  no 
uncertain  terms; 

"The  homestead  as  provided  by  law  shall  not  be 
alienated  without  the  joint  consent  of  the  husband  and 
wife. " 

The  law  does  not  deal  in  absurdities. 

Nor  does  the  constitution  require  recording  of  the 
homestead  as  affecting  the  rights  of  husband  and  wife 
to  alienate.  ■  The  constitution  says: 

"Laws  shall  be  enacted  providing  for  the  recording  of 
such  homestead."  What  homestead?  The  homestead 
"aa  provided  by  law." 

The  homestead  contemplated  was  instituted  by  the  law 
of  1865,  and  the  homestead- "provided  by  [that]  law"  was 
a  homestead  "consisting  of  a  quantity  of  land,  together 
with  the  dwelling-house  thereon,"  and  was  required  to 
be  selected  to  effect  one  expressed  purpose  only— to  be 
exempt  from  forced  sale.  If  we  say  that  the  expression 
in  the  constitution,  "provided  by  law,"  means  a  selected 
and  recorded  homestead,  then  the  expression  has  no 
bearing  on  the  rightof  alienation,  because  the  homestead 
that  was  required  "to  be  selected"  and  recorded  only 
affects  the  exemption  from  forced  sale  under  execution. 
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Under  fundamental  rules  of  construction  we  are  bound 
to  give  effect  to  every  statutory  provision  not  repugnant 
to  the  organic  law.  No  one  will  attempt  to  contend  that 
under  section  31,  article  4,  of  our  constitution,  the  legis- 
lature could  not  enact  a  law  such  as  the  amendatory  act 
of  1897.  This  act  was  clearly  within  the  mandate  of  the 
constitution  providing  that  "laws  shall  be  passed  more 
clearly  defining  the  rights  of  the  wife,"  etc.  If  we  say 
that  the  amendatory  statute  of  1897  is  unconstitutional, 
then  we  must  say  that  no  law  can  be  passed  protecting 
the  wife  from  the  act  of  alienation  of  the  homestead  by 
the  husband,  unless  she  does  the  vain,  idle,  absurd  thing 
— select  and  record,  and  thereby  serve  notice  on  her 
spouse. 

In  the  case  of  Ham  v.  Santa  Rosa  Bank,  62  Cal.  134,  45 
Am.  Rep.  654,  the  court,  dwelling  on  a  peculiar  statute  of 
California,  emphasized  the  words  "the  record  of  the 
declaration  operates  as  a  notice  of  selection  to  all  the 
world."  This  i^  but  a  reannunciation  of  an  old  principle. 
It  does  not  apply  to  our  peculiar  statute,  because  our 
statute  says  nothing  as  to  selection  or  recordation  as 
affecting  the  rights  of  the  wife  as  against  those  of  the 
husband.  Recordation  may  be,  and  in  fact  is,  necessary 
to  give  notice  to  all  the  world  of  the  selection  of  the 
homestead  to  exempt  it  from  forced  sale  under  execution. 
But  to  exempt  it  from  alienation  by  one  spouse  without 
the  consent  of  the  other,  in  the  absence  of  specific  con- 
stitutional or  statutory  provision,  why  should  such  be 
necessary?  Neither  the  constitutional  provision  nor  the 
statute  law  of  California  is  the  same  as  that  in  this  juris- 
diction on  the  subject  of  homestead  rights  or  the  rights 
of  husband  and  wife  in  respect  thereto.  Hence  the 
California  decisions  alTord  no  assistance  in  the  final 
question  here. 

2.  The  provision  of  the  statute  of  1865,  "the  homestead 
*  •  *  shall  not  be  subject  to  forced  sale  *  •  ♦ 
except  *  *  *  for  the  payment  of  any  mortgage 
thereon  executed  and  given  by  both  husband  and  wife," 
emphasizes,  if  anything,  the  very  conclusion  we  draw 
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here.  It  revives  the  spirit  and  intent  of  the  framers  of 
the  law,  as  well  as  the  writers  of  our  constitution,  that 
the  wife's  rif^ht  in  the  homestead  could  not  be  alienated 
unless  the  instrument  of  alienation  was  "executed  and 
(fiven  by  both. " 

The  occupancy  of  the  premises  by  the  Meyers  family, 
consisting  of  the  maker  of  the  mortage  in  question 
here,  his  wife  and  children,  was  at  all  times  known  to  the 
respondent.  Its  character  as  a  homestead  in  fact  was  a 
matter  of  <x>mmon  knowledge.  The  act  of  Meyers  in 
making  the  mortg:age  of  these  premises  without  the 
cooperation  of  his  wife  was  one  prohibited  by  the  spirit 
and  letter  of  the  constitution,  as  well  as  by  the  specific 
language  of  the  statute  of  1897.  His  act  in  mortgaging 
the  premises  was  void. 

Our  opinion  here,  and  the  observations  herein  made, 
are  to  be  understood  as  in  connection  with  and  in  further- 
ance of  our  views  as  expressed  in  our  former  opinion. 
{First  National  Bank  of  Ely  v.  Meyers,  89  Nev.  SS5, 150 
Pac.  308. ) 

The  judgment  is  reversed.     The  case  is  remanded. 

It  is  so  ordered. 

NORCROSS.  C.  J.,  concurring: 

I  concur  in  the  judgment  and  order,  and  adhere  to  the 
views  expressed  in  the  former  opinion  of  this  court 

Coleman,  J. : 

As  I  presided  at  the  trial  of  this  case  in  the  district 
court,  I  declined  to  participate  in  its  consideration  when 
it  first  demanded  the  attention  of  this  court  I  would  be 
reluctant  to  file  an  opinion  in  the  case,  in  any  event;  but 
in  view  of  the  importance  of  the  question  involved,  may 
elect  to  do  so  at  a  later  date. 
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[No.  2161] 

H.  H.  PORCH,  Plaintiff-Appellant,  v.  J.  C.  PAT- 
TERSON, ANNIE  B.  PATTERSON  and  GEORGE 
H.  GREENFIELD,  Defendants.  ANNIE  B.  PAT- 
TERSON, Defendant-Respondent. 

[156Pac.439;  161Pac.833] 

Appeal  from  Fourth  Judicial  District  Court,  Elko 
County;  E.  J.  L.  Taker,  Judge. 

On  rehearing.  Former  opinion  alfinDed.  [For  former 
opinion,  see  39  Nev.  251,] 

By  the  Court,  McCarran,  J. : 

As  was  said  in  our  former  opinion  in  this  case  i^Porchv. 
Patterson,  39  Nev.  251, 156  Pac.  439)  the  precise  question 
involved  in  this  case  is  also  involved  in  the  case  of 
First  National  Bank  v.  Meyers.  39  Nev.  235,  150  Pac. 
308.  Having  granted  a  rehearing  in  the  last-named  case, 
in  view  of  the  importance  of  the  question  presented, 
rehearing  was  also  granted  in  this  case. 

Upon  rehearing  in  the  case  of  First  National  Bank  v. 
Meyers,  we  affirmed  our  position  taken  on  the  occasion 
of  its  first  consideration,  reversing  the  judgment  and 
remanding  the  case. 

Upon  the  authority  of  that  case,  the  judgment  in  this 
case  will  be  afTirmed. 

It  is  so  ordered. 

NORCROSS,  C.  J. :    I  concur. 

Coleman,  J.:  ■ 

As  the  order  in  this  case  follows  that  of  First  National 
Bank  of  Ely  v.  Meyers  (39  Nev.  235,  150  Pac.  308),  I  may 
elect  to  file  an  opinion  herein,  as  in  the  Meyers  case,  at  a 
later  date. 
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In  the  Matter  op  the  Estate  of  WILLIAM  J. 
GORDON,  Deceased. 

|lGlPnc.717] 

1.  Wills — Sio.vatl-re — Statvte. 

Under  Stats.  1015.  c,  .35,  providing  tbat  no  nil)  nliall  be  ralld 
iinlessi  it  be  In  writing  aud  Hlgiied  by  tbe  testntor  or  b.v  some 
person  lu  bis  prefleix-e  and  by  Ulfl  express  direction,  a  signature 
to  a  will  by  haviiiK  anotber  nid  or  steady  tbe  band  of  tbe  tes- 
tator, at  hia  request,  la  valid.  If  tbe  testator  possetmed  testa- 
mentary  capacity,  was  nctlug  under  no  undue  inanen<f,  and 
reBli7.ed  the  force  and  effect  of  the  provlsloua  of  tbe  wlil  lie  was 
sign  lug. 

2.  Wills  —  Costbst  —  Testaukntabv  TAPAdTV  —  Sikficikncy  of 

RVIDEKCE. 

Evidence  lu  a  wMi  conleut,  held  to  sustain  a  finding  tbat. 
when  tlie  testator's  aided  signature  was  made,  he  did  not  linow 
that  the  Instrument  he  was  signing  contained  provisions  as  to 
the  distribution  of  bis  entate  which  be  bad  formerly  dlsnisiwd 
with  the  draftsman,  or  ordered  him  to  prepare. 
;i.  Appeal  and  Ebbor — Fisding— Conclvsivesess. 

Where  there  Is  a  substantial  conflict  in  tbe  evidence  on  a 
material  Issue,  the  trial  court's  determination  will  not  lie  dis- 
turbed. If  It  is  supported  by  substantial  evidence. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Thomas  F.  Moran,  Judge. 

Will  contest  by  Mrs.  William  J.  Gordon,  and  William  J. 
Gordon,  Jr.,  minor  heir  of  William  J.  Gordon,  deceased, 
against  Mary  T.  Dougherty.  Order  refusing  to  admit 
the  will  to  probate,  and  contestees  appeal.  Order 
affirmed  (Coleman,  J.,  dissenting). 

James  T.  Boyd  and  Roy  W.  Stoddard,  for  Appellants: 
The  lower  court  erred  both  in  refusing  to  admit  the  will 
to  probate  and  in  refusing  proponent  a  new  trial.  In  view 
of  the  circumstances  of  this  cause,  and  in  view  of  the 
clearness  with  which  every  fact  attending  the  signing  of 
the  will  was  brought  out,  and  the  court's  statement  as  to 
the  facts,  there  should  be  a  direction  to  the  lower  court 
to  admit  the  will  to  probate  without  further  proceedings 
on  the  part  of  the  proponent. 
Upon  a  mere  entry  on  a  chart  by  the  nurse,  who  was 
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not  even  subpenaed  in  the  case,  the  court  found  that 
testator  was  insane  when  he  sifmed  the  will.  Even  where 
it  is  shown  that  a  person  was  confined  in  an  insane 
asylum,  sulTering  from  settled  insanity,  when  he  si^ed 
his  will,  if  the  will  was  signed  during:  a  lucid  interval,  the 
court  will  sustain  it.    (40  Cyc.  1013,  1016. ) 

Mere  mental  vagaries  during  an  illness,  or  delirium  for 
days  prior  to  the  execution  of  a  will,  will  not  defeat  the 
instrument  if  it  be  shown  that  at  the  time  of  its  execution 
the  testator  was  in  his  right  mind.    {40  Cyc.  1011. ) 

The  court  found  that  the  scrawl  at  the  end  of  the  will 
was  made  by  testator.  If  it  could  not  do  for  his  signa- 
ture, certainly  it  was  sufficient  under  our  law  for  his 
mark,  and  must  stand  as  his  signature.  (Rev.  Laws,  3913, 
6204;  In  Re  WiU  of  Bridget  GUfayU,  22  L.  R.  A.  370.) 

"The  signature  is  not  rendered  invalid  by  the  fact  that 
another  guided  the  hand  of  the  testator  when  he  signed 
the  will.  Such  an  act  is  the  testator's  own,  performed 
with  the  assistance  of  another,  and  not  the  act  of  another 
done  under  the  authority  of  the  testator,"  (40  Cyc.  1104; 
Jarman  on  Wills,  5th  ed.  vol.  1,  pp.  106-111 ;  Points  v.  Nier, 
157  Pac.  44;  30  Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  584; 
Sheehan  v.  Kearney,  35  L.  R.  A.  102;  Plate's  Estate,  148 
Pa.  55;  Wcdaon  v.  Pipes,  32  Miss.  466;  Cook  v,  Winchester, 
8L.R.A.  299.) 

Sardis  Summerjield  and  A.  A.  Heer,  for  Respondent: 
It  is  true  that  when  once  admitted  to  probate  a  will 
must  be  liberally  construed  in  order  to  carry  out  the 
intention  of  the  testator,  but  it  is  equally  true  that 
statutes  providing  the  requisites  for  the  execution  of  a 
will  must  be  strictly  construed  in  order  that  a  court  will 
not  invade  the  province  of  the  testator  and  execute  a  will 
for  the  testator  himself.  {Estate  of  Seaman,  146Cal.  455, 
2  Am.  &  Eng.  Ann.  Cas.  726;  Estate  of  Walker,  110  Cal. 
387;  Sears  v.  Sears,  77  Ohio  St.  104 ;  GravU  v.  Barr,  5  Pa. 
St44L) 
By  the  uncontroverted  testimony  of  those  present,  the 
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deceased  was  unable  to  write,  and  having  made  the 
"sprawl"  remarked  that  he  was  too  nervous,  and  requested 
his  hand  to  be  steadied.  This  being  done,  the  guided  legi- 
ble signature  was  produced.  The  "  sprawl"  can  have  no 
effect,  either  as  a  mark  or  a  signature,  for  the  reason 
that  it  affirmatively  appears  from  the  testimony  that  it 
was  not  intended  by  the  deceased  to  have  that  or  any 
effect  [EverhaH  v.  Everhart,  34  Fed.  85;  Plate's  Estate, 
148  Pa.  55,  Rev.  Laws  3913.)  "If  the  statute  requires 
designated  formalities,  a  compliance  with  such  require- 
ments is  necessary,  •  •  •  but  any  formalities  pre- 
scribed by  statute  in  respect  of  such  signing  must  be 
strictly  complied  with."    (40  Cyc  1103.) 

As  to  the  testamentary  capacity  of  the  testator  at  the 
time  of  the  alleged  execution  of  the  purported  will,  this 
court,  under  the  broad  rule  relating  to  the  vacating  of 
decisions,  supported  by  unanimous  authority,  namely,  that 
a  decision  will  not  be  disturbed  where  there  is  any  sub- 
stantial evidence  to  support  it,  must,  in  the  very  nature 
of  the  settled  law,  decline  to  reverse  the  decision  of  the 
lower  court  in  this  regard.  The  citation  of  authorities 
on  this  point  is  unnecessary. 

By  the  Court,  McCahran,  J. : 

William  J.  Gordon  died  on  July  15,  1915.  He  was 
survived  by  a  widow  and  by  a  minor  heir,  William  J. 
Gordon,  Jr.  In  an  instrument  purporting  to  be  his  last 
will  and  testament,  after  making  small  bequests  of 
money  to  his  wife,  to  his  infant  son,  William  J.  Gor- 
don, Jr.,  and  to  each  of  his  sisters,  he  bequeathed  the 
rest,  residue,  and  remainder  of  his  estate,  of  every  kind 
and  character,  to  one  Mary  T.  Dougherty.  An  applica- 
tion to  have  this  will  probated  resulted  in  a  contest,  at 
the  inception  of  which  the  court  appointed  attorneys 
to  represent  the  absent  minor  heir.  The  widow  was 
represented  in  her  individual  capacity  by  other  counsel. 

The  record  in  this  case  is  voluminous.  It  will,  how- 
ever, we  think,  suffice  to  determine  the  principal  point 
in  the  case  upon  a  consideration  of  three  propositions 


t,L.ooglc 


In  Re  Gordon 


Opinion  of  tho  Ooart— McCarrui,  2. 


considered  by  the  trial  court,  and  upon  which  that 
court,  as  a  Anal  conclusion,  refused  to  admit  the  will  to 
probate: 

"First,  did  the  deceased  possess  testamentary  capacity 
at  the  time  it  is  testified  that  he  discussed  the  making 
of  the  will  with  the  draftsman,  some  time  prior  to  the 
date  he  was  taken  ill  ? 

"Second,  did  the  testator  know,  at  the  time  it  is  tes- 
tified to  that  the  testator  signed  the  will,  that  it  was 
the  instrument  he  discussed  with  the  draftsman,  or 
ordered  him  to  prepare? 

"Third,  is  the  signature  of  the  will  the  signature  of 
the  testator? 

1.  We  shall  approach  the  last  proposition  first,  and  in 
doing  so  we  deem  it  sufficient  to  quote  the  words  of  the 
trial  court,  wherein  we  find  presented  a  fair  resume  of 
the  evidence.    He  says : 

"The  evidence  tends  to  show  that  at  the  time  of  the 
alleged  signing  of  the  will  the  testator  could  hardly  see; 
was  seriously  ill  and  very  nervous ;  that  in  first  attempt- 
ing to  sign  the  will,  while  propped  up  in  bed,  he  made 
the  sprawl,  and  upon  one  of  the  witnesses  remarking 
that  the  signature  was  not  very  good,  or  words  to  that 
effect,  the  testator  said,  'I  am  too  nervous,'  and  requested 
one  of  the  witnesses  to  steady  his  hand ;  that  thereupon, 
and  as  testator  was  propped  up  in  bed,  the  instrument 
in  front  of  him  on  the  magazine  or  cardboard,  one  of  the 
witnesses  proceeded  to  assist  the  testator  to  write  his 
name  in  the  manner  following:  He  put  his  arm  com- 
pletely around  the  back  of  the  testator,  who  held  the  pen, 
and  in  that  position,  with  the  witness  guiding  the  hand 
of  the  testator,  the  legible  signature  William  J.  Gordon 
was  made." 

The  court  determined  that  the  signature  thus  made  was 
rendered  invalid,  but  with  this  conclusion  we  are  not  in 
accord.    Our  statute  (Stats.  1915,  p.  36)  provides: 

"No  will  •  •  *  shall  be  valid,  unless  it  be  in  writing, 
and  signed  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  express  direction,  and  attested  by 
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at  leaat  two  competent  witnesses,  subscribing  their  names 
to  the  will  in  the  presence  of  the  testator." 

That  a  signature  to  a  last  will  and  testament  is  not 
rendered  invalid  by  reason  of  another  having  aided  the 
hand  of  the  testator  is  supported  by  a  line  of  eminent 
authorities.  (In  Re  Miller's  Estate,  37  Mont.  545,  97 
Pac.  935 ;  Vines  v.  Cling fost,  21  Ark.  309 ;  Craighead  v. 
Martin,  25  Minn.  41 ;  Fritz  v.  Turner,  46  N.  J.  Eq.  515,  22 
Atl.  125 ;  Sheehan  v.  Kearney,  82  Miss.  688,  21  South.  41, 
35  L.  R.  A.  102;  Jarman  on  Wills,  pp.  106-111.) 

In  order  for  this  rule  to  apply,  it  must  appear  that  the 
testator,  at  the  time  of  requesting  or  receiving  the  aid  in 
the  signing  of  the  instrument,  had  the  present  volition 
to  affix  the  signature,  and  was  aware  and  fully  cognizant 
of  the  details  of  the  instrument  of  will  or  testament  to 
which  he,  by  the  aid  of  the  other,  was  affixing  his  signa- 
ture. The  fact  that  the  signature  of  the  testator  was 
made  in  the  manner  indicated  by  the  record  here  would 
not  of  itself  invalidate  that  signature.  Hence  we  must 
decide — and  we  do  this  in  the  light  of  a  harmonious  line 
of  authorities — that  if  the  testator  in  this  instance  pos- 
sessed testamentary  capacity,  was  acting  under  no  undue 
influence,  realized  the  full  force  and  effect  of  each  and 
every  one  of  the  provisions  of  the  will  that  he  was  signing, 
then  the  signature,  in  the  manner  in  which  it  was  made, 
as  described  by  the  trial  judge,  was  a  valid  signature. 

2, 3.  We  now  take  up  the  second  question  considered 
by  the  trial  court,  namely :  Did  the  testator  know,  at 
the  time  at  which  his  aided  signature  was  made,  that 
the  instrument  he  was  then  signing  contained  the  pro- 
visions as  to  the  distribution  of  his  estate  which  he 
formerly  discussed  with  the  draftsman,  or  ordered  him 
to  prepare?  The  record  in  this  case  presents  a  series 
of  events  in  the  later  life  of  the  testator,  as  well  as  a 
condition  of  mind  and  body,  which  must  not  be  over- 
looked in  arriving  at  a  conclusion  as  to  the  proper 
answer  to  be  made  to  this  question. 

The  trial  court  which  heard  the  evidence,  saw  the 
witnesses,  and  had  opportunity  to  observe  their  manner, 
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conduct,  and  demeanor,  had  presented  to  it,  as  the  record 
discloses,  two  sharply  conflicting  lines  of  evidence.  The 
testimony  of  Dr.  Hartzell,  the  physician  who  attended 
the  decedent  during  his  last  illness,  the  testimony  of  Roy 
W.  Stoddard,  the  attorney  for  the  deceased  and  the 
draftsman  of  his  will,  as  well  as  the  testimony  of  the 
witness  S.  R.  Tippett,  each  of  the  last-named  witnesses 
being  most  reputable  attorneys  of  splendid  integrity,  all 
tends  strongly  to  establish  that  at  the  time  of  the  sign- 
ing of  this  instrument  the  deceased,  Gordon,  was  of 
sound  and  disposing  mind,  and  was  fully  aware  of  what 
he  was  doing.  On  the  other  hand,  the  record  establishes 
a  condition  attendant  in  the  testator,  as  well  as  sur- 
rounding circumstances,  all  of  which,  to  say  the  least, 
appeared  to  lead  to  the  catastrophe  in  his  career  relieved 
only  by  death.  The  deceased,  up  to  a  few  months  prior 
to  the  time  of  his  death  had  resided  in  the  Eastern 
States ;  he  came  to  Nevada  for  the  purpose  of  securing  a 
divorce;  he  came  here  in  company  with  the  proponent 
of  this  will,  the  principal  beneficiary  under  the  instru- 
ment, Mary  D.  Dougherty,  and  her  aunt,  Mrs.  Kramer ; 
his  wife,  from  whom  he  had  been  estranged,  and  six- 
year-old  boy  were  in  the  Eastern  States. 

Prior  to  his  coming  to  this  state  deceased  had  been  in 
poor  health,  and  his  mental  condition  is  described  by  his 
sister,  Mrs.  Pelton,  where,  in  her  deposition,  she  relates : 

"Q.  Will  you  describe  your  brother's  physical  condi- 
tion as  you  saw  it  on  that  day  (February  20,  1914)? 
A.  He  was  very  sick;  he  was  losing  his  sight;  he  could 
hardly  see. 

"Q.  As  regards  your  brother's  ability  to  move,  to  walk 
freely,  what  was  his  appearance?  A.  It  was  very  difficult 
for  him  to  walk ;  he  walked  with  a  stick  and  was  led  to 
the  door  by  some  man.  I  don't  know  whether  it  was  a 
nurse;  he  did  not  say.  Some  one  was  taking  care  of 
him." 

On  being  further  interrogated,  she  testified : 

"Q.  Did  you  talk  with  your  brother  at  that  time,  Mrs. 
Pelton?   A.  I  did. 
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"Q.  For  how  long  were  you  in  conversation  with  him? 
A.  About  an  hour. 

"Q.  As  regards  his  coherence  and  ability  to  speak 
intelligently,  what  can  you  say?  A.  He  could  not 
speak  intelligently ;  he  could  not  make  two  sentences 
go  together, 

"Q.  Now  as  regards  his  mental  capacity,  as  shown  by 
his  conversation  at  that  time,  will  you  state  what  your 
opinion  is?  A.  I  do  not  think  he  was  capable  of  doing 
anything;   he  did  not  know  what  he  was  doing. 

"Q.  As  compared  with  his  mental  condition  of  prior 
years,  Mrs.  Pelton,  can  you  make  any  comparison? 
A.  None  whatever,  because  he  hardly  knew  me. 

"Q.  Can  you  state  whether  he  seemed  stronger  or 
weaker  mentally  than  in  previous  years?  A.  Very  much 
weaker. 

"Q.  Can  you  state  whether  or  not  he  seemed  to  be 
under  the  immediate  influence  of  say  liquor  at  the  time? 
A.  He  appeared  to  be  under  the  influence  of  something. 
I  do  not  know  whether  it  was  drugs  or  liquor. 

"Q.  Did  you  see  your  brother  again  before  he  went 
West,  Mrs,  Pelton,    A.  Never," 

In  answer  to  further  inquiry,  we  find  as  follows : 

"Q.  In  reference  to  personal  facts  in  your  relations 
with  your  brother,  was  he  accurate  and  clear  in  regard 
to  his  statements?    A.  Not  at  all. 

"Q.  And  as  to  inferences  of  your  brother  upon  such 
facts  stated,  was  he  rational  in  his  statement  of  such 
opinions,  or  otherwise?    A,  Certainly  not  rational." 

The  testimony  of  the  witness,  Mary  D.  Hartzell,  who 
prior  to  her  marriage  to  Dr.  Reine  K.  Hartzell  on  July 
27,  following  the  death  of  Gordon,  was  Mary  D.  Dough- 
erty, and  the  party  who,  with  her  aunt,  accompanied  the 
deceased  from  Philadelphia  to  the  city  of  Reno,  is  in 
part  as  follows : 

"Q.  Do  you  know  what  his  (Gordon)  primary  object 
was  in  coming  to  Reno?  A.  He  came  on  account  of  his 
health  and  to  obtain  a  divorce. 

"Q,  Obtain  a  divorce?    Before  he  left  the  East  and 
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came  out  here,  did  you  or  did  you  not  have  consultations 
with  him  with  reference  to  his  obtaining  a  divorce? 
A.  Frequently. 

"Q.  In  the  presence  of  other  people?    A.  Yes. 

"Q.  Sometimes  in  the  absence  of  other  people?  A.  I 
suppose  so ;  I  don't  remember. 

"Q.  Who  accompanied  Mr.  Gordon  when  he  left  the 
East  and  came  to  Reno?  A.  Mrs.  Kramer,  my  aunt, 
and  myself. 

"Q.  I  wish  you  would  state  to  the  court,  if  you  are 
able  to  say  it,  Mrs.  Hartzell,  why  you  accompanied  Mr. 
Gordon  to  Reno?  A.  Because  he  was  very  ill;  he  had 
no  one  else  to  come  with  him,  so  he  asked  me  if  I  wotild 
come,  and  I  said  if  I  could  get  Mrs.  Kramer  to  come 
with  me,  I  might  be  able  to  do  so ;  so  I  came  with  him." 

On  further  inquiry  the  witness  testified : 

"Q,  I  wish  you  would  state  to  the  court,  Mrs.  Hart- 
zell, whether  there  was  any  agreement  or  understanding, 
express  or  implied,  between  you  and  Mr.  Gordon,  before 
you  left  the  East,  that  in  the  event  he  could  obtain  a 
divorce  that  you  would  become  married.    A,  There  was. 

"Q.  What?   A.  There  was. 

"Q.  That  agreement  or  understanding  was  before  you 
left  the  East,  if  I  understand  you  correctly?    A.  It  was." 

Gordon,  as  appears  from  the  record,  arrived  in  Reno 
some  time  in  the  latter  part  of  February  or  the  first  part 
of  March,  1915.  It  appears  that  the  decedent  was  more  or 
less  continuously  under  a  doctor's  care  from  the  time  of 
his  arrival  in  Reno  until  his  death ;  but  it  was  not  until  the 
20th  of  June,  1916,  that  he  became  confined  to  his  room 
and  to  his  bed.  At  that  time,  and  from  that  date  forward, 
he  appears  to  have  been  continuously  under  the  care  of 
Dr.  Reine  K.  Hartzell  and  three  trained  nurses.  The 
testimony  of  Dr.  Hartzell  discloses  a  course  of  treatment 
attendant  with  the  administration  of  most  powerful 
drugs  and  medicines.  The  charts  kept  by  the  trained 
nurses,  and  admitted  in  evidence  in  this  case  in  the  trial 
court,  disclose  the  mental  as  well  as  the  physical  condi- 
tion of  the  decedent  during  the  time  from  the  20th  day 
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of  June  until  the  30th  day  of  the  same  month,  on  which 
latter  day  the  instrument  here  in  question  was  si^ed. 
These  charts  disclose,  among  other  things,  the  follow- 
ing notations  made  by  the  attendant  nurses : 

June  20,  between  the  hours  of  12  p.  m.  and  3 :  20  a.  m. : 
"Irrational." 
June  21,  2  a.  m. :  "Talking  irrationally." 
June  22, 12  a.  m. :  "Rambling." 
June  23,  3 :  30  to  5 :  45  a.  m. :  "Talking  irrationally." 
June  23,  6 :  15  to  7 :  30  p.  m. :  "Talking  irrationally." 
June  24,  1 :  45  a.  m, :  "Talking  irrationally." 
June  24,  7  a.  m. :  "Talking  irrationally." 
June  26, 1  a.  m.  to  3  a.  m. :  "Restless,  irrational."  ' 
June  25,  1  a.  m.  to  6  a.  m.;  "Very  irrational  and 
talked  continuously." 
June  25,  6  p.  m. :  "Irrational  all  day." 
June  26,  2  a.  m.  to  6  a.  m. :  "Very  irrational."  "Irra- 
tional from  2  to  6  a.  m." 
June  27,  4  a.  m. :  "Irrational." 
June  28,  3 :  45  a.  m. :  "Talking  irrationally." 
June  28,  5  ;30  to  6  p.  m :  "Very  irrational  all  day." 
June  30,  6  a.  m. :  "Very  irrational." 
It  was  between  the  hours  of  5 :  30  and  6  p.  m.  of  June 
30  that  the  will  here  in  question  was  signed.    There  is 
no  notation  in  the  clinical  chart  of  that  day  as  to  Gor- 
don's condition  at  or  about  the  hour  at  which  the  will 
was  signed.    Indeed,  there  is  no  notation  of  the  doctor's 
visit,  or  of  the  visit  of  the  party  at  that  hour,  although 
notations  of  the  doctor's  visits  on  other  occasions,  and  at 
other  hours  of  the  same  day,  are  much  in  evidence  in 
the  charts. 

The  testimony  of  Attorney  Stoddard  bears  evidence 
of  the  affection  held  by  the  deceased  for  his  six-year-old 
boy.  The  testimony  of  Mrs.  Hartzell  makes  reference 
to  this  as  well.  In  the  copy  of  a  letter  written  by  Gordon 
to  a  party  in  the  East,  of  date  April  15,  we  find  the  fol- 
lowing : 

"As  per  our  conversation  you  can  see  by  my  address 
that  I  have  started  a  Nevada  residence. 
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"As  to  William,  I  will  do  as  I  said  I  would,  but  would 
like  to  have  it  arranged  so  that  I  could  aee  him  occasion- 
ally. 

"I  am  getting  a  divorce  on  the  grounds  of  desertion, 
which  you  know  is  true.  If  I  had  not  been  so  ill  for  the 
past  eight  months,  as  you  know,  I  would  not  have 
taken  this  step.  I  think  you  understand  the  situation 
thoroughly. 

"Trusting  that  you  and  yours  and  dear  little  William 
are  well,  I  am.    •     •     •  " 

In  another  letter  to  the  same  party,  on  April  27,  the 
following  appears : 

"Your  letter  received  as  to  my  affairs  and  business 
relations  and  different  connections,  really  I  have  nothing 
more  to  say.  As  per  our  conversation  of  recent  date, 
please  remember  I  will  do  as  I  have  said  as  to  William, 
also  I  will  get  a  divorce  after  I  have  resided  here  six 
months.  If  you  wish  to  contest  any  point  of  course,  I 
am  always  willing  to  meet  you  as  a  gentleman." 

The  question  before  the  lower  court  was  as  to  the 
testamentary  capacity  of  the  deceased  at  the  time  at 
which  he  signed  the  instrument  in  which  he  practically 
disinherited  his  infant  son.  The  condition  of  the  testa- 
tor on  this  occasion  was  a  fact  to  be  arrived  at  and  deter- 
mined. This  court,  as  well  as  other  courts  of  review, 
have  repeatedly  said  that  where,  on  a  question  vital  to 
the  issue,  there  is  a  substantial  conflict  in  the  evidence, 
the  determination  of  the  trial  court  will  not  be  disturbed 
if  the  same  is  supported  by  substantial  evidence.  To 
say  that  there  is  no  conflict  of  evidence  here,  to  say  that 
the  decision  of  the  lower  court  was  not  supported  by 
substantial  evidence,  would  be  to  disregard  entirely 
the  mental  condition  of  the  testator  as  indicated  by  the 
testimony  and  aa  evidenced  by  the  clinical  charts  made 
by  the  trained  nurses,  who,  as  we  must  assume,  used 
the  terms  found  there  advisedly.  The  physical  weakness, 
and  indeed  the  mental  condition,  of  the  decedent,  was 
evidenced  in  no  small  degree  by  the  pitiable  scrawl  found 
in  the  will,  made  by  his  own  hand. 


uy  Google 


In  Re  Gordon 


Noccroes,  C.  J.,  eoBcurrlng 


With  a  weakened  physical  and  mental  condition  which 
the  record  shows  extended  at  least  as  far  back  as  Febru- 
ary 20  treated  internally,  hypoderniically,  intravenously 
with  medicines  of  which  in  almost  every  instance  arsenic 
was  a  component  factor,  he  passed  through  successive 
days,  from  June  20  to  June  30  when  those  in  charge 
noted  his  conduct  at  intervals  as  "irrational."  On  the 
last-named  date  the  deceased  performed  an  act  which,  to 
say  the  least,  had  all  of  the  elements  of  being  unnatural, 
wherein  he  eliminated  his  infant  son  from  substantial 
participation  in  his  estate.  In  view  of  all  this,  as  borne 
out  by  the  record,  we  are  unable  to  say  that  the  decision 
of  the  trial  court,  wherein  it  determined  that  at  the  time 
of  the  signing  of  the  will  the  testator  did  not  know 
what  he  was  signing,  was  not  supported  by  substantial 
evidence. 

It  is  not  for  us  to  say  whether,  if  the  matter  was 
before  us  in  the  first  instance,  we  would  have  arrived  at 
the  same  decision  as  was  arrived  at  by  the  lower  court. 
The  question  before  us  as  it  is  presented  here  on  review, 
is  whether  there  is  in  the  record  substantial  evidence  to 
support  the  determination  of  that  court,  in  view  of  what 
we  perceive  to  be  a  substantial  conflict. 

Counsel  for  appellant  assign  error  to  the  action  of  the 
lower  court  in  appointing  certain  attorneys  to  super- 
sede others  in  representing  the  minor  heir.  If  error,  it 
was  such  as  could  scarcely  be  considered  prejudicial  to 
the  interests  of  appellant  in  the  matter  so  far  as  it  has 
proceeded.  We  do  not  assume  to  determine  the  propriety 
of  the  action.  The  error,  if  such  it  be,  might  be  properly 
considered  if  the  matter  involved  the  question  of  the 
allowance  of  fees,  or  other  matters  of  similar  import. 

The  order  of  the  lower  court  in  refusing  to  admit  the 
will  to  probate  must,  as  we  view  it,  be  affirmed. 

It  is  so  ordered. 

NOSCROSS,  C.  J.,  concurring : 

I  concur  in  the  opinion  and  in  the  judgment  and  order. 
While  the  question  of  the  capacity  of  the  testator  at  the 


:,.ndty  Google 


ocL  1916]  In  Be  gobmn  811 

Coleman,  J.,  dlsseatlng 

time  of  executing  the  will  is  an  exceedingly  close  one,  I 
think  it  cannot  be  said,  as  a  matter  of  law,  that  the  evi- 
dence is  insufficient  to  support  the  judgment. 

Coleman,  J.,  dissenting : 

I  dissent. 

By  a  great  weight  of  authority  in  the  United  States, 
it  is  held  that  in  a  will  contest  the  burden  of  proof  rests 
upon  the  person  asserting  the  lack  of  capacity  of  the 
testator  to  make  the  will.  (40  Cyc.  1018.)  Instead  of 
the  contestants  having  shown  by  a  preponderance  of  the 
evidence  that  the  testator  lacked  mental  capacity  to 
make  a  will,  I  think  it  can  be  said  there  is  no  evidence 
worthy  of  serious  consideration  tending  to  show  lack  of 
mental  capacity  at  the  time  the  will  was  executed. 
There  were  only  three  persons  present  when  the  will 
was  executed — ^two  lawyers  and  a  doctor — and  all  three 
of  them  testified  that  the  mind  of  the  testator  was  clear. 
It  is  sought  to  overcome  this  testimony  by  evidence  of 
his  sister  given  as  to  his  condition  in  February,  1915, 
when  she  was  negotiating  with  him  to  purchase  his 
interest  in  the  estate  of  a  deceased  brother,  and  of  his 
general  ill  health.    His  sister,  Mrs.  Felton,  testified : 

"Q.  The  fact  that  he  had  told  you  that  he  had  been  in 
the  hospital  for  his  health,  that  his  eyesight  was  defec- 
tive, and  that  he  desired  to  go  West  for  his  health,  or 
words  to  that  effect,  and  that  he  was  in  need  of  money, 
didn't  impress  you  as  being  irrational,  did  it?  A.  That 
particular  statement  didn't. 

"Q.  Did  any  of  those  things  I  have  mentioned?   A.  No. 

"Q.  As  to  those  particular  things  he  seemed  to  be 
rational?   A.  Yes. 

"Q.  Please  state  what  he  said  on  that  occasion  that 
indicated  irrationality  ?  A.  He  talked  in  a  very  irrational 
way. 

"Q.  What  did  he  say?  A.  He  said  that  his  wife  had 
left  him,  that  he  had  this  little  boy  that  he  wasn't 
allowed  to  see,  that  he  was  very  unhappy,  and  that  he 
had  somebody  who  was  very  fond  of  him  taking  care  of 
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him ;  that  he  would  like  to  go  back  to  the  West  if  he  did 
not  get  well ;  he  would  like  to  go  West,  and  asked  me  if 
I  would  help  him  go.  He  asked  me  to  telephone  him  the 
next  day,  and  I  said  I  would.  I  did,  and  I  could  not  get 
him.    The  next  thing  I  knew  he  had  gone  West. 

"Q.  Will  you  be  so  kind,  Mrs.  Pelton,  as  to  tell  us 
what  particular  acts  that  you  enumerated  in  your  last 
answer  impressed  you  as  being  irrational?  A.  In  the 
first  place,  I  could  not  get  him  on  the  telephone.  He 
wanted  money,  and  when  he  had  a  chance  to  get  it  he 
didn't  telephone. 

"Q.  What  acts  and  statements  have  you  described? 
A.  Do  you  mean  in  regard  to  his  going  away? 

"Q.  What  particular  things  .have  you  stated  in  that 
answer  that  impressed  you  as  being  irrational?  A. 
Because  one  minute  he  wanted  to  go  to  the  hospital,  and 
the  next  he  wanted  to  go  away.  He  wanted  to  go  back 
to  his  wife.    That  struck  me  as  not  to  be  natural.  *  •  • 

"Q.  You  said  it  was  not  the  fact  that  he  wished  to 
raise  money,  but  something  about  the  way  of  selling  it, 
that  impressed  you  as  irrational?  A.  I  didn't  think  he 
should. 

"Q.  Why  should  he  not  have  sold  the  interest.  A. 
Because  it  should  not  have  been  sold  out  of  the  family.  It 
btruck  me  as  an  unnatural  proceeding." 

It  appears  from  the  testimony  of  this  witness,  as  given 
in  the  opinion  of  the  court  and  this  dissent,  that  when 
she  saw  the  testator  he  was  under  the  influence  of  liquor 
or  drugs.  Most  men  are  irrational  when  in  that  condi- 
tion. But  I  submit  that  when  her  testimony  on  cross- 
examination,  as  quoted  herein,  is  considered  there  is 
nothing  to  sustain  the  idea  that  the  testator  was  insane 
at  the  time  of  the  meeting  of  the  testator  and  his  sister; 
in  fact,  when  boiled  down,  her  testimony  shows  con- 
clusively that  she  did  not  base  her  statement  that  the 
testator  was  irrational  upon  his  appearance,  words,  and 
actions  when  she  saw  him  in  February,  1915,  but  upon 
the  fact  that  he  sold  his  interest  in  an  estate  out  of  the 
family — an  incident  which  transpired  after  she  saw  him 
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in  Philadelphia.  And  this,  too,  notwithstanding  the  fact 
that  in  all  probability  he  received  more  for  it  than  she 
was  willing  to  pay.  It  was  a  very  insane  thing  to  do, 
possibly;  but  we  usually  regard  as  rational  an  eEfort 
to  get  the  most  we  can  for  property. 

Testator  arrived  in  Reno  about  April  1,  1915,  and 
shortly  thereafter  had  some  correspondence  with  one 
Malcolm  Chase,  of  Boston,  who  apparently  was  acting 
for  Gordon's  wife  in  which  she  sought  to  overthrow 
some  transaction  of  Gordon's.  In  one  of  his  letters 
Chase  says : 

"  •  •  •  I  cannot  see,  now  that  he  has  paid  you, 
that  it  makes  any  difference  to  you  one  way  or  the 
other." 

What  is  this  but  an  endeavor  to  influence  Gordon  to 
practically  repudiate  his  transaction?  In  his  reply, 
Gordon  says : 

"  *  •  •  I  shall  not  permit  nor  be  a  party  to  any 
such  dishonest  scheme  and  am  surprised  and  indignant 
to  think  that  you  would  propose  anything  of  the  kind 
to  me,  for  you  know  that  I  do  not  do  that  kind  of  busi- 
ness." 

This  letter  was  written  from  Reno  May  27,  1916, 
three  or  four  months  after  he  had  had  the  negotiations 
with  his  sister  for  the  sale  of  the  interest.  Does  this 
letter  indicate  a  weak,  incompetent  mind?  We  can 
almost  see  the  passion  with  which  he  wrote  flashing 
from  his  eyes.  I  think  this  letter  shows  beyond  question 
that  testator's  mind  was  not  only  clear,  but  vigorous, 
on  May  27,  1915.  The  attorney  who  drafted  the  will 
was  consulted  about  the  making  thereof  and  its  pro- 
posed terms  as  early  as  April,  and  on  numerous  occa- 
sions up  to  the  day  of  its  execution,  and  all  of  the  talk 
was  upon  the  basis  upon  which  it  was  flnally  executed. 
The  learned  trial  j  udge  found  that  the  testator  possessed 
a  clear,  sound  mind  when  he  talked  over  the  making  of 
the  will  with  the  attorney  some  time  prior  to  its  execu- 
tion.   In  his  written  opinion,  he  asks  this  question : 

"Did  the  testator  possess  testamentary  capacity  at  the 
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time,  it  is  testified,  that  he  discussed  the  making  of  a 
will  with  the  draftsman,  some  time  prior  to  the  date 
when  he  was  taken  ill?" 

In  the  opinion  the  court  answers  this  question  as  fol- 
lows: 

"Considering  all  the  evidence  before  it,  the  court 
answers  the  first  question  in  the  affirmative." 

Before  proceeding  further,  I  will  quote  from  the 
opinion  of  the  trial  judge.    He  said: 

"After  carefully  considering  the  evidence,  the  court 
is  unable  to  say  that  there  was  any  fraud,  conspiracy,  or 
undue  influence  in  the  case." 

In  another  place  he  uses  this  language : 

"The  evidence  showed  that  the  testator  on  several 
occasions  discussed  the  proposition  of  making  a  will, 
with  the  attorney  who  drafted  the  instrument,  and,  on 
one  occasion  at  least.  In  the  presence  of  the  principal 
legatee.  It  seems  that  the  testator  on  that  occasion  was 
requested  by  the  principal  legatee  to  give  the  trust  fund 
to  the  boy  or  minor  child  of  the  testator  and  the 
testator's  wife,  and  his  reply  at  that  time  was  that  the 
principal  legatee  could  look  after  the  boy." 

Thus  it  will  be  seen,  if  we  accept  the  views  of  the  trial 
court  {and  on  these  points  there  is  no  dispute  here) ,  that 
some  time  prior  to  the  execution  of  the  will,  the  tes- 
testator  was  of  a  sound  mind,  and  that  no  fraud  or  undue 
influence  was  perpetrated  or  exerted  to  induce  the  mak- 
ing of  the  will  which  was  executed.  Upon  the  argument 
in  this  court  it  was  stated  by  counsel  for  contestants 
(and  not  denied)  that  the  estate  was  practically  of  no 
value. 

With  the  finding  of  the  trial  judge  that  testator  was 
sane  at  the  time  he  discussed  the  making  of  the  will 
before  us,  what,  let  us  ask,  is  the  evidence  of  insanity 
at  the  time  of  the  execution  of  the  will  ?  None,  unless 
it  be  general  ill  health,  the  terms  of  the  will  itself,  and 
the  charts.  That  mere  general  ill  health  is  no  ground 
to  declare  a  will  void  is  a  rule  of  law  which  should 
require  no  citation  of  authority  to  sustain  it,  but  for  the 
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general  rule  reference  may  be  had  to  40  Cyc.  1009.  As 
I  read  the  record  in  this  case,  the  fact  that  the  testator 
left  hia  son  only  $100  should  not  weigh  for  much  in 
determining  the  mental  condition  of  the  testator.  In 
the  first  place,  he  seema  to  have  had  no  estate  of  any 
consequence;  besides,  hia  wife  had  deserted  him  five 
years  before  and  taken  the  boy,  and,  so  far  as  appears, 
the  wife  may  have  been  amply  able  to  support  herself  and 
son ;  and  under  all  the  circumstances  surrounding  their 
life — ^their  respective  means — he  may  have  felt,  and  no 
doubt  did  feel,  justified  in  leaving  his  son  only  $100. 
There  was  no  evidence  as  to  the  wife's  financial  condi- 
tion, but  the  lack  of  evidence  on  this  point  is  due  to  her 
voluntary  action.  She  waa  in  court  in  person  and  by 
attorney  during  the  trial,  when  the  attorney  who  was 
appointed  by  the  court  to  represent  the  minor  heir, 
apparently  over  the  objection  of  the  mother,  stated  that 
he  would  on  the  following  day  call  as  a  witness  testator's 
wife.  When  court  opened  the  following  morning,  it  was 
found  that  Mrs.  Gordon  did  not  occupy  her  accustomed 
chair.  Upon  request  of  counsel  appointed  by  the  court, 
a  bench  warrant  was  issued  for  her,  and  it  developed 
that  she  had  left  the  state  the  night  before.  Evidently 
she  was  not  very  anxious  to  aid  in  the  contest  made  on 
the  will;  she  was  no  doubt  satisfied  to  support  the 
son  herself.  In  view  of  this  circumstance,  and  of  the 
apparent  paucity  of  the  eatate,  ahoutd  we  attach  any 
particular  significance  to  the  fact  that  testator  left  only 
$100  to  his  son?    I  think  not. 

As  to  the  charts,  they  show  just  exactly  what  is  noted 
upon  them,  and  nothing  more.  If  Mr.  Gordon  had  been 
continuously  irrational,  it  is  apparent  that  no  notations 
would  have  been  made.  It  is  evident  that  the  notations 
were  made  for  the  purpose  of  showing  juat  what  his 
condition  waa  at  or  about  the  time  they  were  made.  We 
do  not  make  notes  of  the  usual,  but  of  the  unusual.  This 
is  true  of  things  generally,  and  any  one  who  has  had  the 
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least  experience  in  a  sick  room  knows  this  to  be  the 
practice.  Furthermore,  the  undisputed  and  unques- 
tioned testimony  in  this  case  shows  clearly  that  the 
notations  on  the  charts  referred  only  to  the  hour  when 
made.  The  last  notation  on  the  charts  of  the  irrational 
condition  of  Mr.  Gordon,  as  shown  by  the  opinion  of  the 
court,  was  at  6  a.  m.,  June  30.  The  fact  is  that  the 
charts  show  the  next  notation  of  his  having  been 
irrational  at  12  p.  m.,  July  4.  The  will  was  executed 
at  5 :  80  p.  m.,  June  30.  Thus  we  see  from  the  charts, 
the  only  record  evidence  in  the  case,  that  the  testa- 
tor was  in  normal  mental  condition  at  the  time  the 
will  was  executed ;  and  this  record  evidence  is  corrobo- 
rated by  the  undisputed  testimony  of  three  persons  who 
were  present  at  the  time  of  the  execution  of  the  will; 
and  it  is  shown  by  the  evidence  that  the  will  which  was 
executed  was  the  will  which  testator  outlined  as  the  will 
he  desired  to  make  when  talking  over  with  his  attorney 
its  preparation  at  a  time  when  the  trial  judge  in  his 
written  opinion  found  Mr.  Gordon  to  have  been  of  sound 
mind. 

I  am  clearly  of  the  opinion  that  the  order  and  judg- 
ment appealed  from  should  be  reversed. 

Per  Curiam  (COLEMAN,  J.,  dissenting) : 
Petition  for  rehearing  denied. 
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f  No.  2224] 

VERDI  LUMBER  COMPANY  (a  Corporation), 
Respondent,  v.  M.  B.  BARTLETT  and  MRS.  M. 
B.  BARTLETT,  Husband  and  Wife.  Appellants. 

1161  Pac.  933] 

1.  Mcx<HANi('s'  Liens— XoTicE  Repudiating  Liabiuty— Statutes. 

Rev.  Lawfl.  2213,  provlden  (or  n  lien,  whetber  work  is  doue 
or  material  furnished  at  the  iiiatance  of  the  owner  or  his  agent, 
and  that  every  (.-ontractor,  subcontractor,  arphitect,  builder,  etc.. 
in  controi  shall  be  held  to  be  the  ownpr's  agent.  Section  2221 
provides  that  every  bulldint;  or  other  Improvement  conatrueted 
with  the  knowledge  of  the  owner  shall  be  held  to  have  been  con- 
structed at  bis  Inxtnnce.  and  his  Interest  ahall  be  subject  to  lien, 
unless  within  three  days  after  be  shall  have  obtained  knowledge 
or  the  eonstruf^lon  he  shall  give  notice  that  he  will  not  be 
responsible,  by  instini:  notice  In  writing  on  the  land  or  building. 
Alterations  were  made  on  a  building;,  and  the  contractors  for 
the  work  with  the  owner  ordered  lumber.  After  work  had  been 
commenced,  the  owners  poeteil  a  notice  of  nonliability.  Held. 
that  such  notice  could  not  alTect  the  Hen  under  section  2213, 
since  sef-tion  2221  merely  imposes  an  active  duty  upon  the 
owner  to  repudiate  liability  for  impivyvenientH  made  or  mate- 
rials funilahed  wltbont  bis  consent,  and  not  to  the  case  where 
tbe  order  la  Riven  by  hl«  agent. 

2.  Statutes— Construction — Harmonizing  Parts  or  Act. 

Instead  of  construing  one  section  of  an  act  as  rei>ealing 
another  section  in  i>art.  courts  rather  seek  to  hannonize  the 
different  parts  of  tbe  act  or  different  acts  In  pari  materia,  so  as 
to  enable  them  all  to  stand. 

Appeal  from  Fifth  Judicial  District  Court.  Nye  County; 
Mark  R.  Averill,  Jud^e. 

Action  by  the  Verdi  Lumber  Company,  a  corporation, 
a^nst  M.  B.  Bartlett  and  wife.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Judgment  affirmed. 

P.  M.  Bowler,  Geo.  A.  BaHlett,  and  Geo.  B.  Thatcher, 
for  Appellants: 

The  question  presented  was  not  as  to  the  sufficiency  of 
the  posting,  but  whether  under  the  statute,  when  work 
is  done  and  material  furnished  at  the  instance  of  the 
owner,  through  a  contractor,  the  property  is  liable,  even 
though  a  notice  of  nonresponsibility  be  posted. 

The  sections  of  the  statute  involved  {Rev.  Laws,  2213, 
2221)  must  be  construed  in  pari  materia.     The  owner. 
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having  posted  timely  notice,  is  in  no  manner  responsible. 
One  who  sells  material  to  a  materialman  can  claim  no  lien 
therefor,  as  the  statute  makes  no  provision  therefor, 
(Roebling  Sons  Co.  v.  Humboldt  Electric  L.  Co.,  112  Cal. 
288;  Wil^my.  Hind,  113  Cal.  357.)  A  materialman  is  one 
who  agrees  to  provide  material,  and  who  does  furnish  it. 
The  one  who  provides  the  material  for  the  contractor  and 
materialman  cannot,  by  the  statute,  be  entitled  to  a  lien; 
he  is  relegated  to  his  action  and  the  statutory  remedy  of 
attachment. 

The  posting  of  the  nonresponsibility  notice  is  matter  of 
defense.  "Such  notice,  if  given,  is  matter  of  defense  to 
be  set  up  by  defendant."  ( Weat  Coast  L.  Co.  v.  Newkirk, 
80  Cal.  277;  Fuffuay  v.  Stickney,  41  Cal.  583:  Moore  v. 
Jackson,  49  Cal.  109;  Phelps  v.  M.  C.  G.  M.  Co.,  49  Cal. 
339;  Harlan  v.  Stuffiebeem,  87  Cal.  508;  Evans  v.  Juds(m, 
120  Cal.  282;  Goidd  v.  Wise.  18  Nev.  253;  Rosina  v.  Trow- 
bridge, 20  Nev.  106;  Hines  v.  Miller,  122  Cal.  518;  WheaUm 
V.  Berg.  52  N.W.  926;  Allen  v.  Rowe,  23  Pac.  901;  T.  &  G. 
Trust  Co.  V.  Wrenn,  56  Pac.  273. ) 

If  the  structure  or  building,  alteration  or  repair  be  done 
with  the  knowledge  of  the  owner,  he  is  responsible,  unless 
by  proper  notice  he  disavow  responsibility.  (Cross  v. 
Tscharivg,  39  Pac.  540.)  Thus  showing  availability  of 
nonresponsibility  notice.  (Cutler  v.  Streigel,  30  Pac  326.) 

When  materials  are  supplied  to  a  contractor  under  an 
ordinary  sale  on  credit,  no  lien  is  acquired  therefor  on  the 
land  of  a  person  upon  which  the  material  is  used.  ( Wagrter 
V.  Darby,  30  Pac.  475. )  A  person  contracting  to  furnish 
material  and  construct  a  building  is  a  materialman  only. 
( Wilson  v.  Hind.  113  Cal.  357;  Darlington  M.  &  L.  Co.  v. 
Lofrite,  46  Pac.  482.) 

A  materialman  who  merely  furnishes  material  to  be 
used  in  a  building  is  not  a  contractor  or  subcontractor, 
and  cannot  subject  the  property  to  liens  in  favor  of  the 
person  from  whom  he,  in  the  first  instance,  purchases  the 
material.  (Padjic  Rolling  M.  Co.  v.  Hamilton,  61  Fed. 
476;  Pacific  Rolling  MiU  Co.  v.  Conatruetion  Co.,  68  Fed. 
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966;  20  Am.  &  Eng.  Ency.  Law,  336;  Morton  v.  Carlide. 
21}isn.  184.) 

H.  R.  Cooke,  for  Respondent; 

Where  the  owner  of  property  contracts  directly  for  the 
construction  of  improvements  upon  his  property,  work 
done  or  material  furnished  for  the  purpose  is  done  for 
and  furnished  to  the  owner  of  the  property.  (Rev,  Laws, 
2213,2215.) 

It  is  the  general  rule  that  where  a  lease  contains  a 
provision  authorizing  the  lessee  to  make  improvements 
"  by  deducting  the  cost  thereof  from  the  rent,  or  where 
part  of  the  consideration  of  the  lease  is  the  making  by 
the  lessee  of  improvements  which  become  a  part  of  the 
realty,  or  that  the  improvements  made  by  the  lessee  shall 
revert  to  the  owner,  a  mechanic's  lien  may  attach  to  the 
property  for  work  done  or  materials  furnished,  pursuant 
to  a  contract  with  the  lessee."  (27  Cyc  58;  Kremerv. 
Waitmi,  16  Wash.  139,  47  Pac.  238;  Shaw  v.  Spencer.  57 
Wash.  587,  107  Pac.  383;  Whitcomb  v.  Gam,  90  Ark.  469. 
119  S.  W.  676;  Potterv.  Conley,  83  Kan.  676,  112  Pac.  608; 
Weetem  Lumber  Co.  v.  Merchants'  Amiiaement  Co.,  13 
Cal.  App.  4.  108  Pac.  891;  WaUinder  v.  Weias,  119  Minn. 
412.  138  N.  W.  417;  Lumber  Co.  v.  Nelson,  71  Mo.  App. 
110;  CrandaU  v.  Strrg,  198  1)1.  48,  64  N.  E.  769;  Jrnies  v. 
Men&e,  168N.  Y.  61.) 

In  order  that  the  owner's  interest  be  subject  to  a  lien, 
it  is  essential  that  he  either  contracted  for  the  improve- 
ment, or  else  that  it  was  done  at  his  instance.  His 
interest  might  be  protected  by  the  posting  of  a  non- 
liability notice,  "unless  he  required  the  improvements  to 
be  made."  ( WaUinder  v.  Weiss,  138  N.  W.  417;  Shaw  v. 
Spencer,  107  Pac  383;  Lumber  Co.  v.  Nelson,  71  Mo.  App. 
110.) 

The  nonliability  notice  was  not  posted  within  three 
days  after  appellants  had  knowledge  of  the  intended  con- 
struction. (Rev.  Laws  2221;  Western  Lumber  Co.  v. 
Merchants'  Amusement  Co.,  108  Pac  891.)    Unless  the 
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owner  bring  himself  squarely  within  the  terms  of  the 
statute,  he  cannot  effect  exemption  of  his  property, 
{Rosina  v.  Trowbridge,  20  Nev.  106,  17  Pac.  751;  Saytta 
Monica  L.  &  M.  Co.  v.  Hege,  48  Pac.  69;  Evans  v.  Judson, 
52  Pac.  585.) 

A  contractor  agreeing  to  construct  a  building  and 
furnish  material  therefor  is  not  a  materialman.  When  a 
contractor  undertakes  to  furnish  material  and  labor,  he 
simply  means  to  inform  the  owner  that  the  entire  job 
complete  will  cost  the  sum  agreed  upon,  and  that  the 
owner  can  deal  with  the  contractor  for  the  entire  work. 
Persons  furnishing  material  to  the  principal  contractor 
are  entitled  to  a  lien  therefor.  (27  Cyc.  99;  City  of  Salem 
V.  Lane  &  Bodley  Co.,  82  Am.  St  Rep.  481;  Richmond  v. 
Richmmd,  68  Fed.  105,  34  L.  R.  A.  625. ) 

By  the  Court,  COLEMAN,  J. : 

This  is  an  appeal  from  a  judgment  and  decree  of  fore- 
closure of  a  mechanic's  lien,  entered  in  the  district  court 
in  and  for  Nye  County.  Appellants,  who  were  the 
owners  of  a  certain  lot,  and  a  building  situated  thereon, 
in  the  town  of  Tonopah,  entered  into  a  contract  with 
Kelleher  &  Kuhlman,  on  or  about  September  1,  1913,  for 
the  making  of  certain  alterations  and  additions  to  the 
said  building.  Pursuant  to  the  contract,  the  contractors 
were  to  furnish  all  materials  necessary  in  the  making  of 
the  alterations  and  additions.  The  respondent,  the  Verdi 
Lumber  Company,  furnished  and  delivered  to  the  con- 
tractors, upon  their  request,  at  the  property  mentioned, 
certain  lumber  and  other  building  material,  which  were 
used  by  the  contractors  in  making  the  alterations  and 
additions  contemplated  by  the  contract  The  contractors 
having  failed  to  pay  for  the  lumber  and  material  so  pur- 
chased, the  company  filed  its  lien  statement,  and  in  due 
time  brought  this  action  to  foreclose  the  same. 

Section  1  of  an  act  entitled  "An  act  to  secure  liens  to 
mechanics  and  others,  and  to  repeal  all  other  acts  in  rela- 
tion thereto,"  approved  March  2, 1875  (Stats.  1875,  c  64), 
being  section  2213  of  the  Revised  Laws  of  1912,  read  s: 


t,L.ooglc 


Oct  1816]      Verdi  Lumber  Co.  v.  Bartlett  321 

Opinion  at  tbe  Court — Coleman.  J. 

"Every  person  performing  labor  upon,  or  furnishing 
material  of  the  value  of  five  (5)  dollars  or  more,  to  be  used 
in  the  construction,  alteration  or  repair  of  any  building  or 
other  •  •  •  structure,  has  a  lien  upon  the  same  for 
the  work  or  labor  done  or  material  furnished  by  each, 
respectively,  whether  done  or  furnished  at  the  instance 
of  the  owner  of  the  building  or  other  improvement,  or 
his  agent;  •  •  •  and  every  contractor,  subcontractor, 
architect,  builder,  or  other  persons,  having  charge  or  con- 
trol of  any  •  •  •  or  of  the  construction,  alteration  or 
repair,  either  in  whole  or  in  part,  of  any  building  or  other 
improvement,  as  aforesaid,  shall  be  held  to  be  the  agent 
of  the  owner,  for  the  purposes  of  this  chapter." 

Section  9  of  the  same  act  reads  as  follows: 

"Every  building  or  other  improvement  mentioned  in 
section  1  of  this  act,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner  or  the  person  having  or  claiming 
any  interest  therein,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having  or  claim- 
ing any  interest  therein,  and  the  interest  owned  or  claimed 
shall  be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  within  three  days 
after  he  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration  or  repair,  give  notice  that  he  will  not  be 
responsible  for  the  same,  by  posting  a  notice  in  writing 
to  that  effect  in  some  conspicuous  place  upon  said  land,  or 
upon  the  building  or  other  improvement  situate  thereon." 

Several  days  after  work  had  been  commenced  upon  the 
property  pursuant  to  the  contract,  a  notice  of  nonliability, 
such  as  contemplated  by  said  section  9,  was  posted  upon 
the  property  by  appellants. 

Several  reasons  are  urged  why  the  judgment  should  be 
reversed:  but,  in  the  view  which  we  take  of  the  case,  we 
deem  it  necessary  to  consider  only  one  question,  and  that 
is,  conceding  tliat  the  notice  of  nonliability  was  posted  in 
apt  time,  and  in  a  conspicuous  place,  did  it  accomplish  the 
purpose  intended  by  it? 
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While  appellants  contend  that  they  never  became  liable 
to  respondent,  because  of  the  posting  of  the  notioe, 
respondent  asserts  that  it  was  not  the  intention  of  the 
legrislature  that  section  2221  should  apply  to  a  situation 
such  as  is  here  presented,  upon  the  theory  that,  under 
section  2213,  Kelleber  &  Kuhlman  were  the  agents  of 
appellants,  and  that  the  appellants  were  bound  by  the 
acts  of  their  agents  just  as  much  as  they  would  have  been 
had  they  ordered  the  lumber  and  other  supplies  them- 
selves, and  that,  tf  appellants  had  themselves  ordered  the 
materials,  they  could  not  have  relieved  the  property  from 
the  liability  by  posting  a  notice  of  nonliability. 

A  clause  similar  to  the  last  one  in  section  2213,  aupra, 
making  "the  contractor,  subcontractor,  architect,  builder, 
or  other  person  having  charge  of  the  work, "  the  agent  of 
the  owner,  is  embodied  in. the  mechanic's  lien  statutes  of 
many  of  the  states;  and,  so  far  as  we  have  been  able  to 
find,  the  courts  have  uniformly  given  such  language  its 
plain  and  ordinary  meaning,  and  have  held  that  supplies 
and  other  materials  ordered  by  persons  in  any  of  the 
named  classes  were  proper  to  be  secured  by  a  lien,  with 
the  same  force  and  effect  as  if  ordered  by  the  owner 
himself.  In  fact,  the  intention  of  the  legislature  in  using 
the  language  making  the  contractor,  etc.,  the  owner's 
agent  is  so  clear  that  the  courts  have  not  found  it 
necessary  to  construe  it  very  often. 

1.  If  the  language  of  section  2218,  supra,  is  given  its 
plain  meaning,  and  if  the  principal  is  as  much  bound  by 
the  acts  of  his  agent  as  if  he  had  acted  for  himself,  how 
can  the  mere  posting  of  a  notice,  such  as  contemplated  in 
section  2221,  aupra,  by  the  owner  of  the  property,  relieve 
him  of  liability  under  circumstances  such  as  are  presented 
in  the  case  at  bar?  To  sustain  appellants'  contention, 
we  must  hold  that  in  so  far  as  the  circumstances  of  this 
case  are  concerned,  so  much  of  section  2213,  supra,  as 
provides  that  the  contractor,  etc.,  is  the  agent  of  the 
owner  is  repealed  by  section  2221,  supra.  Courts  do  not 
favor  any  such  consequence  when  it  can  be  avoided,  but 
rather  seek  to  so  harmonize  the  different  parts  of  acts, 
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and  different  acts  which  are  in  pari  materia,  as  to  enable 
them  all  to  stand.  We  are  convinced  that  the  legislature 
never  intended  by  section  2221  to  convey  any  such  idea 
as  contended  for  by  appellants,  for  if  it  did,  we  would 
have  the  absurd  situation  of  an  owner  of  property  being: 
able  to  order  supplies,  directly  or  through  a  duly  author- 
ized agent,  procure  their  delivery,  and  then,  pursuant 
to  the  preconceived  plan,  post  a  nonliability  notice  and 
escape  liability  therefor.  It  ought  to  require  no  argument 
to  refute  such  a  preposterous  contention. 

But,  fortunately,  it  has  not  been  left  for  us  to  become 
pioneers  in  interpreting  this  statute,  for  similar  questions 
have  received  the  consideration  of  other  courts.  The 
most  recent  case  in  point  is  that  of  Oregon  Lumber  &  Puel 
Co.  V.  Nolan,  75  Or.  69, 143  Pac  935, 146  Pac.  474.  That 
was  a  case  in  which  Nolan,  the  owner  of  a  certain  lot, 
gave  a  lease  upon  condition  that  the  lessee  should  erect 
thereon  a  building,  by  the  terms  of  which  lease  it  was 
agreed  that  the  lessee  should  not  suffer  any  lien  to  be 
filed  against  the  property.  The  lessee  entered  into  a  con> 
tract  with  a  builder  for  the  erection  of  a  building  upon 
the  lot  During  the  erection  of  the  building  the  con- 
tractor failed,  and  liens  were  filed.  On  the  day  following 
the  commencement  of  the  work  of  digging  the  founda- 
tion for  the  building,  Nolan  posted  a  nonliability  notice. 
In  the  foreclosure  suit  he  took  substantially  the  same 
position  88  has  been  taken  by  appellants  in  this  case.  In 
passing  upon  Nolan's  contention,  the  court  said: 

"The  terms  of  the  contract  between  himself  [Nolan] 
and  Blanchard  [the  lessee]  required  the  latter,  without 
any  choice  on  his  part,  to  construct  a  building.  Although 
this  stipulation  was  coupled  with  a  lease  and  an  option 
to  purchase  the  premises,  yet  its  legal  effect  is  to  make 
Blanchard  a  contractor  for  the  erection  of  a  building 
which,  by  the  terms  of  the  contract,  was  eventually  to 
become  the  property  of  Nolan  and  to  increase  the  value 
of  his  holdings.  These  conditions  made  Blanchard  the 
statutory  agent  of  Nolan  within  the  scope  of  section  7416, 
L.  O.  L.,  so  that  one  furnishing  material  or  labor  at  the 
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instance  of  such  an  agent  for  the  erection  of  a  building 
would  be  entitled  to  a  lien  on  the  realty  on  which  it  was 
situated  if  Nolan  owned  the  fee.  Under  such  circum- 
stances the  iaw  imposed  upon  Nolan's  property  certain 
obligations  to  those  who  should  furnish  materials  for  the 
erection  of  the  house  at  the  instance  of  his  statutory 
agent.  Laborers  and  materialmen,  covenanting  with 
Blanchard  either  directly  or  through  subcontractors,  have 
rights  in  the  premises  arising  by  operation  of  law  which 
Nolan  and  Blanchard  cannot  destroy  by  contract  between 
themselves.  Although  each  for  himself  could  properly 
stipulate  to  waive  the  provisions  of  the  statute  in  his 
own  favor,  yet  without  the  consent  of  materialmen  who 
are  strangers  to  that  contract,  'they  cannot  waive  nor 
impair  the  rights  which  the  law  confers  upon  such  claim- 
ants. {Hume  V.  Seattle  Dock  Co.,  68  Or.  477,  137  Pae. 
752,  50  L.  R.  A.  n.  s.  123.)  If  Blanchard  had  been  only 
a  tenant  of  the  premises,  without  any  obligation  on  his 
part  to  erect  a  building,  and  under  such  circumstances 
had  contracted  for  the  erection  of  the  structure,  only  his 
leasehold  estate  would  have  been  primarily  liable,  under 
section  7417,  L.  O.  L.,for  the  materials  and  labor  fur- 
nished. Yet  even  then  the  fee  owned  by  Nolan  also 
would  have  been  liable  under  section  7419,  if  he  knew  of 
the  work,  unless  he  had  given  the  notice  mentioned 
therein,  and  this  because  there  would  then  have  been  no 
contract  to  which  Nolan  was  a  party  contemplating  the 
compulsory  erection  of  the  building.  This  is  in  accor- 
dance with  the  principle,  so  often  announced  by  this 
court,  that  to  support  a  lien  there  must  be  some  con- 
tractual relation,  either  directly  or  indirectly  between 
the  lien  claimants  and  the  holder  of  the  realty  interest 
sought  to  be  charged.  Here,  however,  Nolan  himself 
has  in  unmistakable  terms  directly  made  an  agreement 
with  his  contractor,  Blanchard,  to  build  the  house.  He 
holds  out  Blanchard  to  the  world  as  the  person  having 
charge  of  the  construction  of  a  building  on  Nolan's 
land.  He  cannot  repudiate  any  of  the  terms  or  condi- 
tions which  the  law  itself  visits  upon  such  a  convention 
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for  the  benefit  of  persons  named  in  the  statute.  The 
distinction  between  cases  where  improvements  are  at  the 
option  of  a  tenant  or  mere  acquiescence  of  the  landlord, 
entailing  no  right  to  a  Hen  when  proper  notices  are  given, 
and  the  other  class  of  cases  where  the  improvement  is 
compulsory  on  the  part  of  the  tenant,  making  him  a 
contractor  with  the  landlord,  with  the  consequence  that 
liens  may  be  claimed  against  the  fee  for  materials  or 
labor  furnished,  is  clearly  pointed  out  by  Mr.  Justice 
Dunbar  in  Stetgoi^Post  MiU  Co.  v.  Brmvn,  21  Wash.  619, 
59  Pac.  507,  75  Am.  St  Rep.  862.  See,  also,  Hail  v. 
Parker,  94  Pa.  109;  Boyer  v.  Keller,  258  111.  106, 101  N.  E. 
237,  Ann.  Cas.  1916b,  628;  CuHiiuClark  Hdw.  Co.  v. 
Churehill.  126  Mo.  App.  462,  104  S.  W.  476;  Western 
Luniber  &  MiU  Co,  v.  Merchants'  Amusement  Co.,  13  Cal. 
App.  4, 108  Pac.  891;  Arctic  Lin:  Co.  v.  Borden,  211  Fed. 
50,  127  C.  C.  A.  486." 

See,  also,  Warde  v.  Nolde,  259  Mo.  285, 168  S.  W.  596; 
Western  L.  &  M.  Co.  v.  Merchants'  Amvsement  Co.,  13 
Cal.  App.  4, 108  Pac.  892. 

3.  We  have  quoted  at  some  length  from  the  case 
mentioned  because  it  fully  and  clearly  presents  the  views 
of  the  courts  which  have  been  called  to  pass  upon  the 
question  involved,  as  well  as  our  interpretation  of  the 
statute.  We  are  clearly  of  the  opinion  that  by  section 
2221,  supra,  it  was  not  the  intention  of  the  legislature 
that  an  owner  might  exempt  his  property  from  a  lien  for 
materials  furnished  for  improvements,  alterations,  or 
additions  upon  his  property,  no  matter  whether  the  mate- 
rials were  ordered  by  himself  or  by  his  legally  constituted 
agent,  but  that  it  was  the  intention  of  the  legislature 
that  the  owner  might  be  enabled  to  exempt  his  property 
from  a  lien  in  cases  where  improvements  were  made  by 
one  who  occupied  a  relationship  to  the  owner  pursuant  to 
which  the  owner  was  not  charged  with  knowledge  that 
improvements  were  to  be  made  at  the  time  the  relation- 
ship was  created,  but  became  aware  of  the  making  of 
improvements  thereafter.  Any  other  construction  of  the 
section  in  question  would  necessitate  our  holding  that 
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section  2221  substantially  repeals  section  2213,  so  far  as 
they  are  in  conflict. 

Section  2221  was  not,  in  our  opinion,  intended  to  narrow 
the  scope  and  effect  of  section  2213,  but  rather  to  give  a 
lien  in  cases  not  covered  by  the  latter  section.  In  other 
words,  section  2213  expressly  provides  that  liens  might  be 
acquired  where  materials  were  furnished  at  the  request 
of  the  owner  or  his  legally  constituted  agent,  while  by 
section  2221  an  active  duty  is  imposed  upon  the  owner  to 
repudiate  liability  for  improvements  made  or  materials 
furnished  without  his  consent,  within  three  days  after 
acquiring  knowledge  thereof,  and  by  his  failure  to  do  so 
he  is,  in  effect,  estopped  from  denying  the  authority  of 
his  tenant,  or  other  person  authorizing  the  improvements, 
because  of  which  the  property  must  be  held  subject  to  a 
lien.  No  other  construction  can  be  given  to  section  2221 
which  will  harmonize  the  two  sections. 

For  the  reasons  given,  it  is  ordered  that  the  judgment 
appealed  from  be  affirmed. 

McCarran,  J. ;  I  concur. 

Ndrcross,  C.  J.,  did  not  participate. 

Per  Curiam: 

Petition  for  rehearing  denied. 
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[No.  2207] 
BOARD  OF  COUNTY  COMMISSIONERS  OF  NYE 
COUNTY,  Appellant,  v.  HENRY  SCHMIDT  and 
RUSSELL  WILLIAMS,  Copartners  Doing  Busi- 
ness Under  the  Firm  Name  and  Style  of  The 
ToNOPAH  Hardware  Company,  Respondents. 

[  167  Pac.  1073;  3ftNev.456] 
Per  Curiam: 

Rehearing  in   the   above-entitled   matter   is   hereby 
denied.     (December  15, 1916. ) 


[No.  2200] 

P.  D.  McLEOD,  Relator,  v.  THE  DISTRICT  COURT 
OF  THE  FIFTH  JUDICIAL  DISTRICT  OF  THE 
STATE  OF  NEVADA,  IN  AND  FOR  THE  COUNTY 
OF  NYE,  AND  MARK  R.  AVERILL,  Judge 
Thereof.  Respondents. 

1157  Pac. 049;  39NeT.337] 
Per  Curiam: 

Rehearing  in   the   above-entitled   matter   is   hereby 
denied.     (December  29, 1916. ) 
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(No.  2273] 

EDNA  T.  EDDY,  Petitioner,  v.  THE  STATE  BOARD 
OF  EMBALMERS,  Respondents. 

[163  Pac.  24S] 

1.  LicKNBES — Embaluer'b  License — "Shall." 

As  used  In  act  approved  February  20,  1900  ( Kev.  Laws,  4453 ) . 
section  9,  provldlug  that  the  state  board  of  embalmer§  Blinll 
re<»SDlze  llcenHen  iHBued  [n  another  xtate,  and  on  preaentatloii 
thereof  shall  Issue  the  regular  license  to  the  holders,  the  word 
"shall"  Is  not  eQUlvalent  to  "may,"  hut  is  mandatory, 

2,  Statutes — Constrlttion^LecisijItive  Tstent. 

The  unambiguous  languatie  of  a  statute  cannot  be  constnied 
contrary  to  Its  i^lear  inennlnK. 

Original  proceeding  in  wmdamus  by  Edna  T.  Eddy 
against  the  State  Board  of  Embalmers.    Writ  isaned. 

Young  &  Brovm,  for  Petitioner: 

The  United  States  constitution  and  the  constitution 
of  the  State  of  Nevada  jiruarantee  to  every  person  the 
ri^ht  to  enjoy  life,  liberty  and  the  pursuit  of  happiness. 
{MarymoTit  v.  Banking  Board,  33  Nev.  330;  Davies  v. 
McKeeby,  5  Nev.  369;  State  v.  Stoutmeyer,  7  Nev.  342.) 

It  is  the  duty  of  the  respondents  to  issue  the  license  to 
petitioner.     (Rev.  Laws,  4445-4459;  Humboldt  County  v. 
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Ckurchiil  County.  6  Nev.  30. )  The  wording  of  the  statute 
is  mandatory  and  imperative.  The  word  "shall,"  as  used 
in  the  statute,  is  always  construed  to  mean  "  must. "  "  The 
word  'shall '  will  always  be  construed  to  mean  must  when 
the  rights  of  third  parties  or  the  interest  of  the  public 
depends  upon  that  construction  being  given  it."  (35  Cyc. 
1421;  Dimpley  v.  Ford,  2  MonL  300;  People  v.  Sanitary 
Board,  184  111.  597,  56  N.  E.  953;  City  of  Madison  v.  Daiey, 

58  Fed.  751;  Ex  Parte  Jordan,  94  U.  S.  248,  24  L.  Ed.  123; 
People  V.  Board  qf  Assessors,  39  N.  Y,  81;  In  Re  Douglas, 
46  N.  Y.  42;  Greater  New  York  Athletic  avh  v.  Wurster, 
43N.  Y.  Supp.  703.) 

Geo.  B.  Thatcher,  Attorney-General,  and  E.  T.  Patrick, 
Deputy  Attorney-General,  for  Respondents: 

The  word  "shall,"  in  section  9  of  the  act  in  question, 
is  permissive  only— not  mandatory.  It  is  controlled  by 
the  title  of  the  act  and  by  the  provisions  of  sections  2 
and  5  of  the  act  itself,  and  therefore  petitioner  is  not 
entitled  to  a  recognition  of  her  California  license,  and 
her  petition  should  be  denied. 

The  word  "shall"  herein  is  permissive  and  directory 
and  not  mandatory,  and  should  be  construed  as  "may," 
for  the  reason  that  a  discretion  is  vested  in  the  respon- 
dents, and  for  the  further  reason  that  its  use  in  a  man- 
datory sense  might  destroy  the  whole  purpose,  force  and 
effect  of  the  act  itself.  (State  v.  Clark,  2  Ala.  26;  State 
V.  Grace,  136  S.  W.  670;  Cooke  v.  Spears,  2  Gal.  409,  56  Am. 
Dec.  348;  Borkheim  v.  Firemen's  Fund  Ins.  Co.,  38  Cal. 
505;  Coke  v.  Los  Angeles,  164  Cal.  705;  City  of  Denver  v. 
Londoner,  33  Colo.  104;  Appeal  of  Donovan,  40  Conn.  154; 
Bums  v.  Henderson,  20  111.  264;  Morrison  v.  State.  181 
Ind.  544;  Sisson  v.  Board,  128  Iowa,  442;  Bank  v.  Lyman, 

59  Kan.  410;  Commissioners  v.  Meekins,  50  Md.  28;  Sm6- 
uriKin  L.  &  P.  Co.  V.  City  of  Boston,  153  Mass.  200,  10  L. 
R.  A.  497;  State  v.  Strait,  94  Minn.  384;  Cason  v.  Casrni, 
31  Miss.  578;  Kirman  v.  Pawning,  25  Nev.  378;  Dangberg 
V.  Commissioners,  27  Nev.  469;  InJteLent,  40  N.  Y.  Supp. 
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670;  state  v.  West,  8  Ohio  St  609;  Bosumrth  v.  Smith,  9 
R  I.  67.) 

The  equitable  conatniction  of  statutes  is  a  construction 
which  extends  a  statute  to  a  like  case  not  within  the 
words  of  the  statute,  but  within  its  purpose,  or  which 
prevents  the  operation  of  a  statute  upon  a  case  within 
the  words,  but  not  within  the  purpose.  (Wiien  v. 
Kelaey,  3  Ga.  274;  Eyston  v.  Studd,  75  Eng.  R.  P.  688.) 

Closely  allied  to  the  doctrine  of  the  equitable  construc- 
tion of  statutes,  and  in  pursuance  of  the  general  object 
of  enforcing  the  intention  of  the  legislature,  is  the  rule 
that  the  spirit  or  reason  of  the  law  will  prevail  over  the 
letter.  {Davia  v.  Thomas,  154  Ala.  279;  Chandler  v.  Lee, 
1  Idaho,  349;  Wt^Kish  Railroad  v.  Binkert,  106  111.  298; 
Grayv.  CumherUmd  County,  83  Me.  429;  Perry  v.  Straw- 
bridge.  209  Mo.  621;  MendUav.  Danish,  74  N.  J.  L.  333; 
People  V.  Lacmnbe.  99  N.  Y.  43. ) 

Words  may  accordingly  be  rejected  and  substituted, 
even  though  the  effect  is  to  make  portions  of  the  statute 
entirely  inoperative.  (PoTid  v.  Maddox,  38  Cal.  572; 
Farmers'  Bank  v.  Hale,  59  N.  Y.  53. )  The  meaning  of 
general  terms  may  be  restrained  by  the  spirit  or  reason 
of  the  statute.  (Moss  v.  U.  S.,  29  App.  Cas.  188.)  Gen- 
eral language  may  be  construed  to  admit  implied  excep- 
tions. (Kelley  v.  KiXUrurey,  81  Conn.  320;  Plumley  v. 
Birge.  124  Mass.  57;  Peck  v.  WiUiams,  24  R.  I.  582.) 
Every  statute  must  be  construed  with  reference  to  the 
object  intended  to  be  accomplished  by  it  (DekeUs  v. 
People,  44  Colo.  525;  People  v.  Sholem,  238  111.  203;  Chesa- 
peake Canal  Co.  v.  Baltimore  R.  R.  Co..  4  Gill  &  J. ;  Keith 
V.  Guinney,  1  Or.  364.)  The  statute  should  be  given  that 
construction  which  is  best  calculated  to  advance  its  object. 
(Greenough  v.  Police  Commissioners,  29  R.  I.  410;  United 
States  v.  Jackson,  143  Fed.  783;  Maynard  v.  Johnson,  2 
Nev.  25. )  It  is  a  cardinal  rule  of  construction  of  statutes 
that  effect  is  to  be  given,  if  possible,  to  every  word, 
clause,  and  sentence.  {Hawkins  v.  Railroad,  145  Ala. 
885;  Denver  v.  Campbell,  33  Colo.  162;  People  v.  Sholem, 
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87  N.  E.  390;  In  Re  KUby  Bank,  23  Pick.  93;  James  v. 
Z>u6ots,  16N.  J.  L.285.) 

It  is  the  duty  of  the  court,  so  far  as  practicable,  to 
reconcile  the  different  provisions  so  as  to  make  them  con- 
sistent and  harmonious  and  give  a  sensible  and  intelligent 
effect  to  each.  (Stump  v.  Homback,  94  Mo.  26;  Morris 
Railroad  Co.  v.  Commissioner,  37  N.  J.  L.  228;  State  v. 
Burr,  16  N.  D.  581;  Lawsonv.  Tripp,  33  Utah,  28.)  That 
construction  of  a  statute  is  to  be  avoided  which  is  liable 
to  produce  a  public  mischief  or  to  promote  injustice. 
Langua^,  however  strong,  must  yield  to  what  appears 
to  be  the  intention;  and  that  is  to  be  found,  not  in  the 
words  of  the  particular  section  alone,  but  by  comparing 
it  with  other  parts  or  provisions  of  the  general  scheme  of 
which  it  is  a  part.    (Hayden  v.  Pierce,  144  N.  Y.  516. ) 

A  literal  reading  of  section  9  of  the  law  perhaps  sustains 
petitioner's  contention.  However,  such  literal  interpreta- 
tion violates  both  the  spirit  and  intent  of  the  act  and 
renders  nugatory  several  of  its  provisions.  Its  title  shows 
it  was  enacted  "to  provide  for  the  better  protection  of 
life  and  health,"  and  "to  prevent  the  spread  of  infectious 
and  contagious  diseases  in  the  state." 

By  the  Court,  Coleman,  J. : 

This  is  an  original  proceeding  in  mandamus,  wherein 
petitioner  seeks  to  compel  the  respondents,  as  members 
of  the  State  Board  of  Embalmers,  to  issue  to  her  a  license 
to  practice  the  profession  or  art  of  embalming. 

It  is  alleged  in  the  petition  that  petitioner  is  a  resident 
of  the  State  of  Nevada,  and  that  on  the  2d  day  of 
October,  1916,  the  board  of  examiners  of  the  state  board 
of  embalmers  of  the  State  of  California,  after  submitting 
petitioner  to  a  rigid  written  examination,  issued  to  her  a 
license  to  practice  the  profession  or  art  of  embalming  in 
the  State  of  California,  pursuant  to  "  An  act  to  establish  a 
state  board  of  embalmers,  defining  the  duties  thereof, 
providing  for  the  better  protection  of  life  and  health, 
preventing  the  spread  of  contagious  disease,  regulating 
the  practice  of  embalming  in  connection  with  the  care 
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and  disposition  of  the  dead  and  providing:  penalties  for 
the  violation  thereof,"  approved  April  16, 1915  (Stats.  Cal. 
1915,  p.  80) ;  that  petitioner  applied  to  respondents  for  a 
license  to  practice  the  profession  or  art  of  embalming  in 
the  State  of  Nevada,  and  tendered  respondents  the 
necessary  fee  therefor,  but  that  respondents  refused,  and 
still  refuse,  to  issue  such  license  to  her  as  requested. 

To  this  petition  a  demurrer  was  filed,  upon  the  ground 
that  the  petition  did  not  state  facts  sufficient  to  entitle 
petitioner  to  the  relief  demanded.  Later,  and  without 
waiving  the  demurrer,  respondents  filed  an  answer  to  the 
petition,  in  which  certain  issues  of  fact  were  raised.  But 
since  on  the  oral  argument,  as  stated  in  respondents' 
brief,  "it  was  virtually  conceded  that  the  decision  in  this 
case  would  turn  upon  the  meaning  of  the  word  'shall'  in 
the  first  line  of  section  9"  of  "An  act  to  establish  a  state 
board  of  embalmers,"  etc.,  approved  February  20,  1909 
(Stats.  1909,  p.  26;  Rev.  Laws,  4453),  we  will  consider  this 
matter  upon  the  demurrer,  as  though  no  answer  had  been 
filed. 

Section  9,  above  referred  to,  reads  as  follows: 

"The  state  board  of  embalmers  shall  recognize  licenses 
issued  previous  to  the  passage  of  this  act,  or  at  any  other 
time  by  other  state  boards  of  embalmers,  and  state  health 
authorities,  and  upon  presentation  of  such  licenses  shall 
issue  the  regular  license  to  holders  of  such  license  and 
certificate  of  competency." 

It  is  the  contention  of  respondents  that  the  word  "  shall" 
should  be  construed  to  mean  "  may, "  and  that  when  so 
construed  it  is  in  their  discretion,  pursuant  to  the  rules 
adopted  by  them,  to  decline  to  issue  a  license  when 
requested  so  to  do,  when  such  request  is  based  upon  an 
embalmer's  license  from  the  State  of  California. 

A  long  list  of  authorities  is  cited  in  which  the  word 
"shall"  was  construed  to  mean  "may."  Counsel  for  peti- 
tioner cites  as  many  or  more  cases  in  which  the  courts 
have  held  the  word  "shall"  to  be  mandatory.  Whether 
or  not  the  word  "  shall "  should  be  construed  to  be  manda- 
tory or  directory  depends  upon  the  intention  of  the 
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legislature  in  incorporating  section  9  in  the  act  as  such 
purpose  may  be  gathered  from  the  whole  statute. 

1.  It  is  the  contention  of  respondents  that  since,  under 
our  statute,  alt  applicants  for  licenses,  except  those  fall- 
ing within  the  terms  of  section  9,  are  required  to  pass  a 
rigid  written  examination  and  make  actual  demonstration 
on  cadaver,  section  9  should  be  so  construed  as  not  to 
require  the  respondents  to  issue  a  license  to  an  applicant 
holding  a  license  from  the  State  of  California  where,  as 
it  is  contended,  the  passing  of  such  a  rigid  examination  is 
not  a  condition  precedent  to  the  obtaining  of  a  license. 
Why  should  we  presume  that  the  legislature  intended 
that  such  an  interpretation  should  be  placed  upon  sec- 
tion 9?  If  such  had  been  the  intention  of  the  legislature 
we  think  it  could  have  made  that  idea  clear  by  the  use 
of  about  six  or  eight  words  more  than  it  did  in  section  9. 

2.  When  the  legislature  uses  plain  ordinary  language, 
which  clearly  expresses  a  definite  idea,  we  do  not  know 
why  the  courts  should  go  out  of  their  way  to  so  construe 
the  language  used  as  to  convey  a  different  meaning.  We 
are  of  the  opinion  that  by  section  9  the  legislature  simply 
intended  to  follow  the  rule  of  comity  which  exists  between 
the  various  states  in  many  matters  of  a  similar  character. 
If  this  was  the  real  purpose  of  the  legislature,  it  is  plain 
that  the  writ  applied  for  should  issue. 

The  writ  will  issue  as  prayed  for. 
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tNo.21D6] 

In  the  Matter  of  the  Petition  for  Disbarment  of 
E.  E.  WINTERS,  Attorney  at  Law. 

Fie3Pac.244} 
1.  Attobmey  Ann  Client — Pkoceedings  fob  DisBAEueNT— Evidence. 
In  n  proceeding  for  the  disbarment  of  an  attorney,  evidence 
that  an  affidavit  of  service  of  aumuiona  In  a  divorce  ault,  in 
ivblcb  plaintiff  was  represeuted  by  respondent,  iissoclnted  with 
another,  was  altered  after  It  wns  nindp  so  aa  to  bUow  a  valid 
Hcrrlcc  l8  Inaufflclent,  as  against  the  i>osltive  sworn  denial  of 
the  attorney,  to  sliow  that  he  made  the  alteration. 

Original  petition  for  disbarment  of  E.  E.  Winters, 
attorney  at  law.    ProceedinR  dismissed. 

By  the  Court,  Coleman,  J. ; 

Petition  for  the  disbarment  of  E.  E.  Winters,  an  attorney 
at  law,  was  filed  by  a  committee  appointed  by  the  Nevada 
Bar  Association.  The  petition  alleges  that  on  June  6, 
1912,  an  action  for  divorce  was  commenced  in  the  district 
court  in  and  for  Churchill  County,  Nevada,  wherein  Helen 
Heisel  was  plaintiff  and  P.  E.  Heisel  was  defendant;  that 
respondent  appeared  as  attorney  for  the  plaintiff  in  said 
action,  and  that  on  the  day  of  the  commencement  of 
said  action  an  affidavit  showing  the  nonreaidence  of  the 
defendant,  was  filed,  but  that  no  order  of  publication  of 
summons  was  ever  made,  baaed  upon  the  affidavit  filed  on 
that  day.     It  is  also  alleged  in  said  petition  as  follows: 

"That  on  the  6th  day  of  March,  1913,  a  second  affidavit 
for  publication  of  summons,  which  affidavit  was  dated 
March  4, 1913,  was  filed  in  said  action,  and  thereafter,  to 
wit,  on  the  25th  day  of  March,  1913,  an  order  for  publica- 
tion of  summons  was  issued  and  filed  in  said  action;  that 
on  the  10th  day  of  May,  1913,  there  was  filed  in  sud 
action  the  original  summons  issued  therein,  to  which  was 
attached  the  affidavit  of  A,  J.  Laird,  a  citizen  of  the 
United  States  over  the  age  of  21  years,  that  he  received 
the  said  summons  on  March  26,  1913,  and  served  the 
same  on  said  March  26, 1913,  on  the  defendant  at  Fresno, 
Cal. ;  that  on  the  face  of  said  affidavit  it  was  sworn  to  on 
the  said  26th  day  of  March,  1913,  before  M.  C.  Gallaher, 
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a  notary  public  in  and  for  the  county  of  Fresno,  State  of 
California;  that  on  the  10th  day  of  May.  1913,  a  default 
was  aigTied  by  the  clerk  of  the  court  wherein  said  action 
was  pending,  which  default  recites,  among  other  things, 
that,  whereas  it  appears  that  service  of  summons  was 
had  on  the  defendant  on  the  28th  day  of  March,  1913,  on 
the  12th  day  of  May,  1913,  the  defendant  appeared 
specially  in  said  mentioned  action,  and  filed  a  motion  to 
set  aside  the  alleged  service  of  summons  on  the  ground 
that  the  said  summons  was  served  on  the  defendant  at 
Fresno,  Cal,  on  the  6th  day  of  March,  1913,  and  that  no 
order  for  publication  had  been  previously  made  for  the 
service  of  said  summons;  that  the  order  for  publication 
of  summons  was  made  on  March  25,  1913,  and  that  no ' 
service  had  been  made  upon  the  defendant  subsequent  to 
the  making  of  said  order;  that  your  petitioners  are 
informed  and  believe,  and  therefore  allege  as  a  fact,  that 
after  the  execution  of  the  said  affidavit  of  the  service  of 
summons,  and  after  the  same  had  come  into  his  posses- 
sion, the  said  E.  E.  Winters  altered  and  changed  said 
affidavit  so  that  said  affidavit  would  read  that  service 
was  made  on  the  defendant  on  the  26th  day  of  March, 
1913,  when  in  truth  and  in  fact  the  said  service  was 
made  on  said  defendant  on  the  6th  day  of  March,  1913. 
Your  petitioners  further  allege  that  such  change  and 
alteration  of  the  said  return  on  said  summons  by  the  said 
E.  E.  Winters  was  unprofessional  conduct." 

Respondent  filed  a  verified  answer  to  the  petition, 
denying  that  he  had  altered  or  changed  the  affidavits  of 
service  in  any  way  whatsoever. 

The  evidence  shows  that  two  attorneys  were  associated 
in  the  prosecution  of  the  divorce  action  mentioned;  and, 
while  it  appears  from  the  evidence  that  the  summons  in 
the  case  was  served  only  once,  and  that  only  one  proof 
of  the  service  of  the  summons  was  made  by  the  sheriff 
at  Fresno,  Cal.,  and  that  to  show  that  the  summons  was 
served  on  March  6, 1913,  the  proof  of  service  on  file  in 
the  office  of  the  clerk  of  the  district  court  in  the  divorce 
action  shows  that  the  service  was  made  on  March  26, 1913, 
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instead  of  March  6,  the  date  of  the  actual  service  as 
shown  by  the  testimony  in  the  proceedings. 

It  is  the  theory  of  the  petitioner  that  the  proof  of  ser- 
vice was  changed  by  writing  a  "2"  in  front  of  the  "6th" 
in  the  return  which  was  in  fact  prepared  and  made  by 
the  sheriff  of  Fresno  County;  and,  while  no  direct  evi- 
dence was  offered  to  show  that  the  change  mentioned 
was  made  by  respondent,  it  is  contended  that,  as  he  was 
in  the  active  management  of  the  case  of  the  plaintiff, 
it  follows  that  he  made  the  change  as  alleged  in  the 
petition. 

While  we  think  it  safe  to  say  that  the  evidence  showed 
the  change  in  the  proof  of  service,  as  contended,  there  is 
a  lack  of  proof  going  to  show  that  the  respondent  was 
responsible  for  the  change,  or  in  fact  knew  of  it.  Against 
the  circumstantial  evidence  of  the  prosecution  is  the  posi- 
tive testimony  of  respondent.  When  we  consider  the  fact 
that  another  attorney  was  interested  in  the  case,  the  for- 
mer good  repute  of  respondent  and  his  positive  testimony 
that  he  did  not  make  the  change  or  know  of  it,  we  think 
the  evidence  insufficient  to  sustain  the  charge. 

The  disbarment  of  an  attorney  is  a  matter  of  serious 
consequence.  It  not  only  results  in  placing  a  stigma  upon 
him  for  life,  but  when  of  the  age  of  respondent  it  deprives 
him  of  the  means  of  earning  a  living  for  himself  and  his 
family  in  the  calling  in  which  he  is  trained,  and  for  which 
presumably  he  is  best  fitted,  and  therefore  a  serious 
charge  should  not  be  sustained  upon  mere  suspicion.  We 
believe  that  the  good  name  of  the  profession  must  be 
maintained  and  that  those  guilty  of  professional  miscon- 
duct should  suffer  the  consequences,  but  the  rights  of  an 
attorney  must  not  be  sacrificed  in  an  effort  to  maintain 
the  high  standing  of  the  bar. 

At  the  conclusion  of  the  evidence  in  this  proceeding, 
after  a  conference  between  the  members  of  the  court, 
an  order  was  made  dismissing  the  proceeding  for  want 
of  sufficient  evidence  to  sustain  the  charge. 
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[No.  2268] 

In  the  Matter  op  the  Appucation  op  A.  G.  CRANE 
POE  A  Writ  op  Habeas  Corpus. 

[163PKc24e] 

1.    I.'ilDlCTlIENT  AND  INFOBUATIOH — SUBPLL'BACE. 

In  view  of  Itev.  Laws,  7052,  providing  that  evidence  tending 
to  prove  cban;e  need  not  be  atated  In  the  Indictment,  such  alle- 
gations will  be  rejected  HB  mere  surplusage. 

Whether  the  orTeiise  charged  be  a  felony  or  misdemeanor  Im 
to  be  determined  by  the  indlctmeut'9  statement  of  fa<i:s  and 
longuage  employed. 

3.  False  Pbetenbes — Br  Oiticeb  ok  Cobpobatioh — I.vmctiient. 

Indictment  charging  the  president  of  an  Insurance  corjrani- 
tlon  with  obtaining  money  by  selHn);  stock  under  false  pretenses 
stated  a  felony  under  Rev.  I^awa.  flTIH,  deflniog  crime  of  obtain- 
ing money  under  false  pretenses,  and  not  u  mledemeanor. 
under  section  llTl,  prohibiting  officer  of  any  corporation  from 
making  false  representations,  the  fact  that  the  accuned 
received  the  money  as  president  being  Immaterial. 

4.  False  Pbetenbes— Statutory  Provisions, 

General  Incorporation  I^aws,  sec.  73  {Rev,  Laws,  1174),  mak- 
ing it  a  misdemeanor  for  officer  of  any  conwratiou  to  make  false 
represeiitnfions.  does  not  atTeot  the  crime  of  obtaining  money 
under  false  pretenses  defined  by  Rev,  I>aws.  0704, 
'i.  Habeas  Cobpis — Gnousne  fob  Relief— Defects  in  Inotctment. 

Defendaiit.  convicted  of  obtaining  money  under  false  pre- 
tenses. havluK  had  objections  to  indictment  overruled,  was  pro- 
tected by  his  remedy  of  appeal  and  habeas  cnrpuK  for  bis 
discbarge  would  not  lie. 

Application  by  A.  G.  Crane  for  writ  of  habeas  corpus. 
Application  denied. 

Augustus  Tilden,  for  Petitioner: 

The  petitioner  should  be  restored  to  his  liberty,  for  the 
reason  that  the  indictment  does  not  state  facts  sufficient 
to  constitute  a  public  offense;  and  if  such  indictment  does 
state  facts  sufficient  to  constitute  a  public  offense,  the 
same  was  and  is  a  misdemeanor,  of  which  the  justice  court 
has  and  had  exclusive  jurisdiction,  and  of  which  neither 
the  grand  jury  nor  the  district  court  had  or  has  jurisdic- 
tion,   (Rev.  Laws,  1174,  6704,  7179.) 

Where  there  is  a  general  statute  covering  a  crime,  as  in 
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Aiigoment  for  Respondent 

this  case  of  false  pretenses,  and  a  specific  statute  covering 
the  crime  of  false  pretense  committeiS  either  by  particular 
persons  in  particular  capacities  or  in  certain  other  circum- 
stances, the  particular  statute  acts  as  a  repeal  pro  tanto 
of  the  general  statute;  and  where  the  legislature,  by  a 
subsequent  act,  makes  penal  an  act  which  heretofore  has 
been  penal  and  punishes  that  act  by  either  a  greater  or  a 
less  degree  of  imprisonment  or  fine,  the  two  acts  are 
deemed  to  be  irreconcilably  repugnant.  {State  v,  Smitk, 
44  Tex.  443;  Gorman  v.  Hammond,  28  Ga.  85;  Hayes  v. 
State,  55  Ind.  99;  LeiffAfonv.  Walker,  9  N.  H.  59.) 

Geo.  B.  Thatcher,  Attorney-General,  and  Thos.  E.  Powell, 
District  Attorney  of  Humboldt  County,  for  Respondent: 

There  is  no  irreconcilable,  or  any,  conflict  between 
sections  1174  and  6704,  Revised  Laws.  All  of  the  elements 
of  obtaining  money  by  false  pretenses,  as  set  forth  in  sec- 
tion 6704,  are  alleged  in  the  indictment  "If  there  be  two 
affirmative  statutes,  or  two  affirmative  sections  of  the 
same  statute,  on  the  same  subject,  both  must  stand,  if 
possible,  and  neither  be  deemed  to  repeal  the  other," 
{Brtux  V.Schuyler,  46  Am.  Dec.  447.)  "Where  there  is  a 
general  act  creating  and  punishing  an  offense  which  may 
be  committed  in  a  number  of  ways,  and  another  statute 
prescribing  a  particular  punishment  for  that  offense  when 
committed  in  a  particular  manner,  such  offense,  unless 
committed  in  such  particular  manner,  is  subject  to  pun- 
ishment under  thegeneral  act"  {Haynesv.  Territory,  13 
Pac  8;  Peoj^  v.  Kinney,  67  N.  W.  1089;  Parkinson  v. 
State,  74  Am.  Dec  522;  New  England  C.  S.  Co.  v.  Balti- 
more R.  R,  Co.,  69  Am.  Dec.  181;  Sprague  v.  BirdsaU,  2 
Cow,  419;  State  v.  Benjamin,  2  Or.  125;  Sikes  v.  People, 
2  L.  R.  A.  461.) 

Since  section  1174  does  not  apply  to  the  case,  it  is 
immaterial  whether  or  not  the  defendants.  Crane  and 
Dunbar,  acted  individually  or  as  ofllicers  of  the  corpora- 
tion, although  we  contend  that  they  did  act  as  individuals. 
{Commonwealth  v.  Juries,  83  Am.  Dec.  712. ) 
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By  the  Court,  Sandees,  J. : 

This  is  an  original  proceeding  in  habeas  corpus. 

The  petitioner,  A.  G.  Crane,  was  jointly  indicted  with 
H.  H.  Dunbar  by  the  grand  jury  of  Humboldt  County  for 
the  crime  of  obtaining  money  by  false  pretenses.  In 
execution  of  judgment  and  sentence  he  was  committed  to 
the  custody  of  the  sheriff  of  Humboldt  County,  and  now 
asks  his  release  by  a  writ  of  haheas  corpus.  In  his  petition 
he  alleges  that  his  imprisonment  and  restraint  are  illegal 
in  this: 

"That  said  indictment  does  not  state  facts  sufficient  to 
constitute  a  public  offense.  That  if  said  indictment  states 
facts  sufficient  to  constitute  a  public  offense  the  same  was 
and  is  a  misdemeanor  of  which  the  justice's  court  had 
and  has  exclusive  jurisdiction,  and  of  which  neither  said 
grand  jury  nor  the  said  district  court  had  or  has 
jurisdiction."    It  is  also  stated  in  said  petition: 

"That  petitioner  has  not  first  applied  to  said  district 
court  for  such  writ  for  the  reason  that  the  objections  to 
said  indictment  hereinabove  specified  were  presented  to 
said  district  court  in  the  course  of  petitioner's  said  trial, 
upon  an  objection  made  by  petitioner  to  the  admission  of 
any  evidence  under  said  indictment,  and  was  by  the  said 
court  passed  upon  and  overruled." 

1.  The  indictment  is  quite  lengthy  and  contains  more 
than  is  necessary  to  state  the  offense  sought  to  be  chai^;ed, 
and  more  by  way  of  description  of  the  offense  than  is 
required  by  the  statute  {Rev,  Laws,  6704). 

"The  indictment  must  be  direct  and  contain  •  •  • 
the  particular  facts  of  the  offense  charged  so  far  as 
necessary  to  constitute  a  complete  offense,  but  the  evi- 
dence tending  to  prove  the  charge  need  not  be  stated." 
(Rev.  Laws,  7052.) 

"As  the  law  does  not  require  the  superfluous  circum- 
stances to  be  alleged,  so,  although  they  have  been 
improvidently  stated,  the  law,  in  furtherance  of  its 
object,  will  reject  them  as  mere  surplusage,  and  will  no 
more  regard  them  than  if  they  had  not  been  alleged  at 
all."     (Starkie  on  Ev.  9th  ed.  569.) 
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Applying  this  rule,  and  eliminating  from  the  indictment 
all  useless  and  redundant  matter,  and  considerinsr  the 
averments  together,  and  their  legal  effect,  the  indictment 
states  a  public  offense. 

2.  Whether  the  offense  charged  be  a  felony  or  a  mis- 
demeanor is  to  be  determined  by  the  statement  of  the 
facts  constituting  the  offense  and  the  language  employed. 
(State  V.  Anderson.  3  Nev.  254. ) 

3.  Counsel  for  petitioner  claims  that  the  indictment 
shows  the  transaction  complained  of  to  be  between  A.  G. 
Crane,  president,  and  H.  H.  Dunbar,  general  manager, 
of  the  Interstate  Life  Insurance  Company  of  Nevada,  a 
corporation,  and  the  prosecutrix,  Lena  Scott,  and  fur- 
ther shows  that  in  the  course  of  the  transaction,  in 
order  to  induce  the  prosecutrix  to  become  a  shareholder 
in  the  company,  the  said  Crane  and  Dunbar  jointly  and 
severally  made  certain  false  statements,  known  to  be 
false,  of  and  concerning  the  affairs,  status,  and  financial 
condition  of  the  said  corporation.  It  is  urged  that  the 
offense  thus  stated  comes  within  the  purview  of  section 
73  of  the  general  incorporation  law,  being  section  1174, 
Revised  Laws,  and  is  therefore  punishable  as  a  misde- 
meanor.    Section  73  is  as  follows: 

"Any  i>erson  who,  being  a  director,  manager  or  officer 
of  any  corporation  or  body  corporate  or  company,  shall 
make,  circulate  or  publish,  or  concur  in  making,  circulat- 
ing or  publishing,  any  written  statement  or  account  which 
he  shall  know  to  be  false  in  any  material  particular,  with 
intent  to  deceive  or  defraud  any  member,  shareholder  or 
creditor  of  any  such  body  corporate,  corporation  or  com- 
pany, or  with  intent  to  induce  any  person  to  become  a 
shareholder  therein,  or  to  intrust  or  advance  any  property 
to  such  body  corporate,  corporation  or  company,  or  to 
enter  into  any  security  for  the  benefit  thereof,  shall  be 
guilty  of  a  misdemeanor." 

The  argument  is  an  ingenious  and  plausible  construction 
of  the  legally  essential  descriptive  matter  of  the  offense, 
but  the  gravamen  of  the  charge  is: 

That  the  petitioner  "knowingly  and  designedly,  with 
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the  intent  to  cheat  and  defraud  one  Lena  Scott,  falsely 
represent,  pretend,  and  state  to  the  said  Lena  Scott, 
*  *  *  and  the  said  Lena  Scott,  believing  the  said  false 
statementa  to  be  true,  *  •  •  and  being  deceived 
thereby,  was  induced  by  reason  thereof  to  then  and  there 
pay,  deliver  and  pay  to  the  petitioner,  as  president  of  said 
company,  her  check  for  $1,000  in  payment  for  fifty  shares 
of  the  capital  stock  of  said  corporation." 

I^is  is  the  offense  which  the  statute  (Rev.  Laws,  6704) 
aims  to  prevent.  The  fact  that  the  petitioner  received 
and  obtained  possession  of  the  money  of  the  prosecutrix 
in  his  capacity  as  president  of  the  said  corporation,  and 
that  the  said  false  statements  were  made  in  the  course 
of  his  employment  as  such  ofRcer,  is  immaterial. 

"Inasmuch  as  a  man  cannot  ordinarily  commit  a  crime 
in  any  particular  capacity,  or  in  the  exercise  of  any  special 
occupation,  it  does  not  change  or  in  any  way  affect  the 
nature  of  the  charge  to  aver  that  when  he  was  committing 
it  he  purported  or  claimed  to  act,  or  actually  did  act, 
in  a  specific  capacity,  or  by  virtue  of  a  certain  employ- 
ment." {Commonwealth  v,  Jeffries,  7  Allen,  548,  83  Am. 
Dec.  724.) 

4.  No  such  result,  as  claimed  by  counsel  for  petitioner, 
was  intended  by  the  enactment  of  section  73  of  the  gen- 
eral incorporation  law,  nor  does  the  section  change  or  in 
any  manner  affect  the  nature  of  the  crime  of  obtaining 
property  by  false  pretenses,  as  charged  in  the  indictment, 
and  defined  by  section  6704,  Revised  Laws. 

6.  If  the  petitioner  feels  himself  aggrieved  by  the 
court's  overruling  his  numerous  objections  to  the  suffi- 
ciency of  the  indictment,  his  remedy  is  by  appeal,  and  is 
ample  for  his  protection.  {Ex  Parte  Smith,  2  Nev.  338; 
Ex  Parte  Winston,  9  Nev.  71 ;  Ex  Parte  Maxwell,  11  Nev. 
428;  Ex  Parte  Gafford,  25  Nev.  101,  57  Pac.  484,  83  Am. 
St.  Rep.  568;  Ex  Parte  Breckenridge,  34  Nev.  275,  118 
Pac.  687;  Ann.  Cas.  1914b,  871.) 

The  application  for  the  discharge  of  the  petitioner  is 
denied. 

It  is  so  ordered. 
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Argument  for  Reapondent 

[No.  226B] 

G.    M.  GARDNER.  Respondent,  v.  PACIFIC  POWER 
COMPANY  (A  Corporation),  Appellant. 

[lfi3Pac.  731] 

1.  Appeal  and  Rbrob  —  Assignment  op  Ebborb  —  Late  Filino  — 

Stbikino. 

Motion  to  strike  a»Hlgniuent  of  errors,  uot  filed  In  tbe  time 
'  prest-ribed  by  Stats,  11115,  c.  142,  sec.  13,  and  no  meinortindiim 
of  errors  being  served  on  respondent  pursuant  to  Rev,  Lbivs, 
5322.  Is  nrell  taken. 

2.  Appeal  asd  Ehror — Briefs — Affihuapjck. 

Motion  to  afflrm,  copy  of  transcript  of  record  not  being 
serred  on  respondent,  as  required  by  Supreme  Court  Rule  25. 
par.  3,  and  appellant's  points  and  authorities  or  brief  not  being 
filed  and  served  in  the  time  provided  by  Rule  11,  Is  well  taken. 

Appeal  from  Eighth  Judicial  District  Court,  Churchill 
County;  T.  C.  Hart,  Judge. 

Action  by  G.  M.  Gardner  against  the  Pacific  Power 
Company.  From  an  adverse  order,  defendant  appeals. 
Assignment  of  errors  stricken,  and  order  affirmed. 

Geo.  A.  Bartlett  and  Geo.  B.  Thatcher,  for  Appellant. 

B.  F.  Curler  and  A.  L.  Haight,  for  Respondent: 
Pursuant  to  notice  duly  given,  respondent  asks  this 
court  for  an  order  to  strike  out  the  purported  assignment 
of  errors.  Said  assignment,  as  a  whole,  is  not  properly 
before  this  court,  and  should  be  stricken.  (Stats.  1915, 
p.  166;  Rev.  Laws,  5322,  5330.) 

Respondent  also  asks  for  an  order  affirming  the  order 
of  the  district  court  denying  the  motion  of  defendant  for 
a  new  trial,  and  affirming  the  judgment  of  the  district 
court.  Appellant  failed  to  serve  and  file  its  brief,  or  to 
serve  a  copy  of  the  transcript  of  the  record,  within  the 
prescribed  time,  or  at  all.  For  failure  of  appellant  to 
file  brief,  the  judgment  of  the  district  court  should  be 
affirmed,  {Mathewson  v.  Boyk,  16  Pac.  434.)  By  the 
terms  of  subd.  3,  rule  25,  of  this  court,  the  appellant  is 
required  to  serve  a  copy  of  the  transcript  of  the  record 
upon  each  opposite  party  who  appeared  separately  in  the 
court  below.    "  If  appellant  fails  to  serve  a  copy  of  the 
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record  or  other  papers  within  the  time  and  in  the  manner 
required,  his  appeal  will  ordinarily  be  dismissed  on  motion 
as  a  penalty  for  the  delay,  or  the  judgment  may  be 
affirmed  as  to  a  party  not  served."    (4  C.  J.  482.) 

By  the  Court,  Coleman,  J. : 

This  is  an  appeal  from  an  order  denying  a  motion  for  a. 
new  trial. 

1.  The  appeal  was  taken  April  25, 1916.  On  June  24, 
1916,  appellant  filed  with  the  clerk  of  this  court  its 
assignment  of  errors;  but,  so  far  as  appears  of  record, 
no  service  thereof  was  made  upon  the  adverse  party. 
Respondent,  in  apt  time,  moved  to  strike  out  the  assign- 
ments of  errors,  upon  two  grounds;  First,  for  the  reason 
that  it  was  not  filed  within  the  time  provided  by  section 
13,  c.  142,  p.  166,  Statutes  of  1915;  and,  second,  for  the 
reason  that  no  memorandum  of  errors  was  served  upon 
the  respondent  in  the  action,  as  required  by  section  5322 
of  the  Revised  Laws. 

2.  Respondent  also,  in  apt  time,  made  a  motion  that  the 
order  appealed  from  be  affirmed  for  the  reasons:  First, 
that  a  copy  of  the  transcript  of  the  record  was  not  served 
upon  the  respondent  in  the  action,  or  upon  his  attorney, 
as  required  by  paragraph  3  of  rule  25  of  this  court;  and, 
second,  that  appellant  did  not  file  and  serve  his  points 
and  authorities,  or  brief,  within  the  time  provided  by 
rule  11  of  this  court 

Counsel  for  respondent  filed  his  brief  in  support  of  his 
said  motions,  and  time  was  allowed  counsel  for  appellant 
in  which  to  file  his  brief  in  reply  thereto,  and  the  matter 
was  set  down  for  oral  argument.  At  the  time  set  for 
the  oral  argument  of  the  motions  mentioned,  counsel  for 
the  respondent  appeared.  No  appearance  was  made 
for  appellant  Counsel  for  respondent  called  the  court's 
attention  to  the  fact  that  no  brief  had  been  filed  by 
counsel  for  appellant  and  urged  that  the  case  stand  sal>- 
mitted  on  his  motions  and  brief;  and,  no  good  cause 
appearing  why  such  should  not  be  the  order,  an  order  was 
entered  accordingly. 
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PoinU  dedded 

We  are  of  the  opinion  that  the  motions  are  well  taken. 
Neither  of  the  requirements  mentioned  was  complied 
with  by  appellant.  We  do  not  deem  it  necessary  to  enter 
upon  a  discussion  of  the  case.  The  court  has  in  numerous 
instances  affirmed  judj^ments  for  failure  to  comply  with 
the  rules  of  the  court  in  re^rd  to  the  filing  of  briefs. 
{MeLeod  v.  Lee,  l4  Nev.  103,  28  Pac.  124;  Goodhue  v. 
Shedd.  17  Nev.  140,  30  Pac.  695;  Matkewson  v.  Boyle,  20 
Nev.  88,  16  Pac.  434;  State  v.  Myatt.  10  Nev.  163;  lAnn- 
viUe  V.  Clark,  30  Nev.  113,  93  Pac.  231;  2  Cyc.  1023,) 

It  is  ordered  that  the  assignment  of  errors  filed  herein 
be  stricken  from  the  files,  and  that  the  order  appealed 
from  be  affirmed. 


[No.  2253] 

MARY    BELLE    H.    COFFIN.  Respondent,  v.  JOHN 
ROBERTS  COFFIN,  Appellant. 

[leSPncTSl] 

1.  Appeal  and  Ebbor — Ashonuent  of  Ekbobs — Time  fob  Filing — 

Statute — Co  n  utb  u  ctiok. 

Stab.  19:15,  c.  142.  Hco.  13.  provEdliit;  ttiiit  nsslKinuents  of 
error  shall  be  served  on  the  adverse  parties  aud  filed  with  tlie 
clerk  of  tbe  supreme  court  within  twenty  days  after  an  appeal 
has  been  taken,  and  that  If  not  so  filed  no  error  shall  be  con- 
sidered. Is  peremptory  and  leaves  no  room  for  construction,  so 
tbat,  If  tbe  aselnnment  be  not  Sled  within  the  time  limited,  tlie 
omission  may  not  be  cured  by  a  subsequent  Bllng.  lu  tbe  absence 
of  fraud,  bad  faith,  or  deception  on  the  part  of  respondent. 

2.  Appeal  an»  Ebbob — CoNsmuTiosAL  Kioht  of  Appeal — Statute 

t^ON  STB  UCTI  o  N . 

Stats.  1915.  c.  142,  sec.  13.  i-etinlring  asslKinnents  of  error  to 
be  served  and  filed  wltbln  twenty  days,  does  not  deprive  an 
appellant  of  bis  constitutional  right  of  appeal,  since  while  the 
constitution  gives  the  right  of  appeal,  and  tbe  leKlslature.  under 
the  pretense  of  prescribing  forma,  cannot  deprive  parties  of 
snbstnntial  rights,  the  constitutional  right  of  appeal  Is  to  be 
eikjoyed  and  exercised  snbjc^t  to  the  r^^ilntloiis  of  law  and 
practices  of  the  court. 
:t.  Appeal  and  Ebbob — Aasi't.tuENT  of  Rbror. 

An  assignment  of  eiTors  Is  founded  upon  tbe  bill  of 
exceptions. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 
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Suit  for  divorce  by  Mary  Belle  H.  Coffin  against  John 
Roberts  Coffin.  Judgment  for  plaintiff,  motion  for  new 
trial  denied,  and  defendant  appeals.  Motion  to  dismisB 
appeal  sustained. 

SummerJieM  &  Ricka'rds,  for  Appellants; 

The  conatruction  of  the  provision  in  regard  to  the  filing 
and  serving  of  the  assignment  of  errors  must  be  one 
that  will  cover  every  situation  which  may  arise  there- 
under. The  court  will  not  construe  the  statute  to  apply 
specifically  to  this  case,  and  in  another  case,  under 
different  circumstances,  make  a  further  construction. 
Obviously,  the  intention  of  the  statute  is  that  the  assign- 
ment of  errors  must  be  filed  and  served  within  twenty 
days  after  an  appeal  is  taken  by  the  filing  of  the  record 
in  this  court.     (Stats.  1915,  p.  164.) 

"The  right  of  appeal  is  favored  by  the  law,  and  it  will 
not  be  held  to  have  been  waived  except  upon  clear 
and  decisive  grounds;  and  where  a  judgment  or  decree 
involves  distinct  or  severable  matters  or  demands,  a 
waiver  or  estoppel  as  to  only  one  will  not  prevent  an 
appeal  as  to  the  residue."  (3  C.  J.  sec.  535.)  "But  in 
order  to  bar  the  right  of  appeal  on  the  ground  of  acqui- 
escence, the  acts  relied  upon  must  be  such  as  to  clearly 
and  unmistakably  show  acquiescence,  and  it  must  be 
unconditional,  voluntary,  and  absolute."     (3  C.  J.  536.) 

Hoyt,  Gibbons  &  French,  for  Respondent: 

The  appeal  should  be  dismissed,  or  an  order  should  be 
entered  affirming  the  judgment  and  order  of  the  district 
court,  for  the  reason  that  appellant  did  not  comply  with 
the  requirement  of  the  statute  by  filing  his  assignment 
of  errors  and  serving  the  same  within  twenty  days  after 
the  appeal  was  taken;  and  for  the  further  reason  that 
appellant  has  accepted  the  benefits  of  the  judgment 
appealed  from  in  so  far  as  said  judgment  is  favorable  to 
him,  and  has  complied  with  all  the  terms  of  the  decree 
in  so  far  as  it  imposed  burdens  upon  him,  and  he  is  thereby 
estopped  from  taking  this  appeal  or  further  prosecuting 
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the  same,  or  in  any  way  attacking  the  validity  of  the 
judgment  appealed  from  in  any  particular  whatsoever. 
(McKain  v.  Mullen,  29  L.  R.  A.  n.  s.  1. ) 

By  the  Court,  Sandebs,  J. : 

This  appeal  was  taken  on  the  19th  day  of  June,  1916, 
from  a  judgment  and  order  of  the  district  court  of  the 
Second  judicial  district  of  the  State  of  Nevada,  in  and 
for  the  county  of  Washoe,  granting  respondent  a  decree 
of  divorce  from  appellant,  and  denying  appellant's  motion 
for  a  new  trial.  Respondent,  on  the  14th  day  of  October, 
1916,  filed  with  the  clerk  of  this  court  a  notice  of  motion 
for  an  order  dismissing  the  appeal  or  affirming  the  Judg- 
ment and  order  appealed  from.  So  much  of  the  notice  of 
said  motion  as  is  pertinent  is  as  follows: 

"That  said  appellant  did  not  within  twenty  (20)  days 
after  his  appeal  herein  had  been  taken  serve  the  party 
adverse  to  the  appellant  herein,  to  wit,  the  said  respon- 
dent, or  iile  with  the  clerk  of  this  court  an  assignment  of 
errors  or  any  assignment  of  errors  whatsoever,  but  on 
the  contrary  served  and  filed  said  assignment  of  errors 
herein  on  the  12th  day  of  September,  1916,  whereas  the 
said  appeal  of  appellant  herein  had  been  taken  and 
perfected  herein  on  the  19th  day  of  June,  1916.    *    *    *" 

The  motion  came  on  to  be  heard  on  the  date  fixed  for 
the  argument  of  this  cause  on  its  merits.  After  argu- 
ment the  motion  was  submitted  on  the  affidavit  and 
counter  affidavits  of  counsel  for  the  respective  parties 
without  briefs. 

This  court  has  not  heretofore  had  occasion  to  pass 
upon  the  effect  of  a  failure  to  serve  and  file  with  the 
clerk  of  this  court  an  assignment  of  errors  within  the 
time  limited  by  section  13  of  an  act  approved  March  16, 
1915  (Stats.  1915.  p.  166).     The  section  is  as  follows: 

"Within  twenty  (20)  days  after  any  appeal  has  been 
taken  from  any  order  or  judgment,  the  party  or  parties 
appealing  shall  serve  the  adverse  parties  and  file  with  the 
clerk  of  the  supreme  court  an  assignment  of  errors,  which 
assignment  shall  designate  generally  each  separate  error. 
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Specifying  the  page  and  lines  of  the  record  wherein  the 
same  may  be  found.  Any  error  not  assigned  shall  not  be 
considered  by  the  supreme  court.  If  the  party  fails  to 
file  such  assignment  within  the  time  limited,  no  error  shall 
be  considered  by  the  supreme  court.  The  assignment  of 
errors  herein  provided  for  shall  be  typewritten,  paged, 
and  the  lines  numbered,  and  the  appellant  shall  furnish 
three  copies  thereof  for  filing  in  the  supreme  court." 

By  this  section  of  the  statute,  assignment  of  errors  is 
made  an  essential  part  of  our  practice  on  appeal.  Expres- 
sions found  in  numerous  decisions  of  this  court,  to  the 
effect  that  only  such  errors  as  are  embraced  in  the  assign- 
ment of  errors  will  be  considered,  have  become  by  statute 
a  positive  law,  and  if  the  assignment,  as  provided  for,  be 
not  served  and  filed  within  the  time  limited  by  the  statute, 
no  error  shall  be  considered.  The  statute  is  express  and 
peremptory  in  its  terms;  it  is  not  a  mere  matter  of  form 
that  can  be  waived  or  dispensed  with  by  the  agreenaent 
of  the  parties  or  lenity  of  the  court,  but  it  is  one  of 
substance.  It  leaves  no  room  for  construction  or  lax 
interpretation.  There  is  no  saving  clause,  and  this  court 
has  no  choice  but  to  follow  and  obey  the  law.  (Corbettv. 
Job,  5  Nev.  204;  3  C.  J.  sec.  1462,  p.  1332.) 

2.  It  is  urged  by  counsel  for  appellant  that  to  sustain 
the  motion  would  be  to  derive  appellant  of  his  constitu- 
tional right  of  appeal.  It  is  true  that  the  constitution 
gives  the  right  of  appeal,  and  the  legislature,  under  the 
pretense  of  prescribing  forms,  cannot  deprive  parties  of 
substantial  rights.  (Howard  v.  Richards,  2  Nev,  137,  90 
Am.  Dec.  520. )  But  it  is  equally  true  that  the  constitu- 
tional right  of  appeal  is  to  be  enjoyed  and  exercised  sub- 
ject to  the  regulations  of  law  and  practices  of  the  court 
(Toumsend  v.  Smith,  12  N.  J.  Eq,  350,  72  Am.  Dec.  403.) 
Nor  is  the  ease  presented  by  the  motion  such  as  to  call 
into  exercise  the  inherent  power  of  the  court  Before 
this  principle  can  be  invoked  to  qualify  a  statutory  limita- 
tion, there  must  be  fraud,  bad  faith,  or  deception  practiced 
on  the  part  of  respondent  iSmythe  v.  BosweU,  117  Ind. 
Wo,  W  N.  E.  263.  >     Neither  is  charged  here. 
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8.  The  Utmost  effect  that  can  be  given  the  affidavits 
of  the  parties  is  that  that  of  counsel  for  appellant  tends 
to  show  that  counsel  for  appellant  believed  that  one  of 
the  oounsel  for  respondent,  when  he  returned  from  an 
extended  absence  from  his  office,  would  stipulate  with 
affiant  that  the  record  of  the  case,  as  prepared  in  an 
abbreviated  form  and  left  with  another  member  of  the 
firm,  should  constitute  the  record  on  appeal  in  this  cause; 
and  those  of  counsel  for  respondent  tend  to  show  that 
there  was  no  foundation  for  such  belief.  Conceding  the 
facts  as  detailed  in  the  affidavits  to  be  true,  they  do  not 
authorize  a  departure  from  an  independent  and  positive 
requirement  of  the  statute.  The  time  for  servinff  and 
filing  an  assignment  of  error  does  not  run  from  the  date 
of  the  certification  of  the  record  on  appeal,  but  from  the 
date  of  appeal.  Assignment  of  errors  is  founded  upon 
the  bill  of  exceptions.  (2Am.  &  Eng.  PI.  &  Pr,  965.)  The 
bill  of  exceptions  was  engrossed,  as  provided  by  statute, 
settled  and  allowed  on  the  19th  day  of  June,  1916.  The 
appeal  was  taken  on  the  same  date. 

We  are  in  accord  with  an  expression  of  this  court 
found  in  the  case  of  Corbett  v.  Job,  supra,  that  it  is 
always  disagreeable  to  decide  a  case  upon  a  mere  ques- 
tion of  practice.  But  the  statute  clearly  governs,  and  its 
positive  requirement  leads  us  to  the  conclusion,  as  it  did 
the  court  in  the  case  of  U.  S.  v.  TidhaU,  3  Ariz.  384,  29 
Pac.  385,  that  if  the  assignment  be  not  filed  within  the 
time  limited  the  omission  may  not  be  cured  by  a  subse- 
quent filing. 

As  the  motion  has  been  made  and  insisted  upon,  we 
have  no  discretion  in  the  premises.  The  motion  to  dis- 
miss the  appeal  must  be  sustained. 

It  is  so  onlered. 
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State  of  Nevada 


APRIL  TERM,  1917 


[No.  2257] 

EMMA  G.  KEENAN,  APPELLANT,  v.  WILUAM  M. 
KEENAN,  Respondent.  SALT  LAKE  BREWING 
COMPANY  (a  Corporation),  Et  Al.,  Defendants. 

llC4Pac.3Sl] 

1,  Divom-E— Juno M  EST— Construction, 

In  a  suit  instituted  In  a  foreign  state  other  than  the  state  of 
ber  busbaod's  residence  and  In  which  he  had  no  property  h 
wife  secured  n  decree  of  divorce.  Held,  that  such  decree, 
tbough  treated  as  one  In  rem.  dissolvInK  the  boiidH  of  matri- 
mony, bun  no  binding  effect  in  personam  ngtiiuat  the  defendant 
husband,  though  he  was  personally  served  with  process  In  the 
state  of  his  residcnee,  for  such  service  did  not  bring  him  within 
the  Jnrlsdictlon  of  tbe  foreign  court. 

2.  DivoKce — Alimonv — Division  or  raoPEETV — Statvtc 

Rev.  Laws.  216(1.  declares  that  in  ease  of  the  dissolution  of 
the  marriage  the  community  property  muRt  be  equally  divided 
lietween  the  parties,  and  the  court  granting  the  decree  must 
make  such  division  as  the  nature  of  the  case  may  require,  pro- 
vided that  when  the  decree  Is  rendered,  on  the  ground  of  adul- 
tery or  extreme  cruelty,  the  party  found  guilty  Is  entitled  only 
to  such  portion  of  the  couimniilty  proper^  as  the  court  granting 
the  decree  may,  In  its  discretion,  deem  Just  and  allow.  A  wife 
secured  In  a  foreign  state  a  decree  divorcing  her  from  her  hua- 
band,  who  was  a  resident  of  the  State  of  Nevada.  In  which 
state  the  community  property  of  the  parties  was  situated,  flelrf. 
that  she  could  not  thereafter  maintain  an  Independent  action 
In  the  Nevada  courts  to  secure  a  division  of  the  community 
property  pursuant  to  the  statute ;  the  statute  having  reference 
only  to  the  court  granting  the  divorce. 
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Argument  for  Appellant 

3.  JUDaWBNT PB0CBB8— SEBVICt— VAUDin-. 

proi*Bs  cannot  tun  beyond  the  ixirderu  of  the  state.  »nd  a 
constructive  service  b>-  publication  or  persona]  service  od  ■ 
nonresident  will  not  support  a  decree  in  personam,  tbougb  it 
may  support  a  decree  affecting  prcpertj-  within  the  state  mbap 
process  Is  Issued. 

4.  JUOOUENT FOBEION    JUIWMENT ACTIONS   I'POK. 

While  an  action  may  be  Inalntained  In  one  state  on  a  Judji- 
ment  or  decree  rendered  In  another,  such  Judgm^it  moat  be 
valid,  and  It  will  support  no  action  where  rendered  against  a 
nonresident,  who  was  not  served  within  the  state  nud  did  not 
appear. 

5.  JudquenT'-'Sbiivice  of  I'bocess — Substitutbd  Sebvice.- 

A  Judgment  on  substituted  service  of  summons  Is  enforceable 
only  nil  the  property  within  the  state  ont  of  which  sunimons  Is 
Issued. 
fl.  Divorce — Actiohs— Division  ok  Pbopebtv. 

Where  a  wife  procured  a  Judgment  of  divorce  In  a  foreign 
state  other  than  Nevsda.  of  which  ber  husband  was  a  resident. 
she  cannot,  on  the  ground  of  the  liberality  of  the  Nevada  divorce 
laws,  maintain  an  action  for  the  division  of  community  prop- 
erty situated  In  Nevada,  for  she  might  properly  have  maintained 
her  suit  In  Nevada. 

7.  Appeal  and  Ebbor — Pbebentation  of  Oboitnds  of  Review  in 

Cottar  Bf,ix»w— Necessity. 

The  dismissal  of  an  action  without  alTordlng  plaintiff  an 
opportunity  to  amend  cannot  be  complained  of.  where  there 
was  no  application  for  a  modification  of  the  order  or  for  time 
to  amend. 

8,  Appeal  and  Ebbor— Review — IIabmlbbs  Ebbob. 

Where  plalntlfTs  complaint  was  baaed  on  a  record  of  a  Judg- 
ment rendered  In  a  foreign  state,  the  sustaining  of  a  demurrer 
and  dismissal  of  the  complaint  without  affording  an  opportunity 
to  amend  was  harmless,  though  contrai;  to  the  better  practice, 
for  au  amendment  could  not  change  the  record. 

Appeal  from  Ninth  Judicial  District  Ckiurt,  White  Pine 
County;  C.  J.  MeFadden,  Judge. 

Action  by  Emma  G.  Keenan  agrainst  William  M.  Keenan 
and  others.  From  a  judgment  for  defendants,  plaintJfF 
appeals.    Affirmed. 

Paul  Pizey,  for  Appellant: 

The  statute  provides  that  upon  the  granting  of  a  divorce 
the  community  property  shall  be  divided  equally.  (Rev. 
Laws,  2166.) 

The  complaint  in  partition  must   be  recognized  as 
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Stating;  a  cause  of  action,  whether  the  State  of  Nevada 
recognizes  appellant's  decree  of  divorce  or  not.  The 
decree  finds  that  respondent  refused  to  support  appellant 
and  her  children,  and  that  he  advertised  in  the  news- 
papers that  he  would  not  support  them.  Such  an  allega- 
tion is  of  the  strongest  kind  that  respondent  failed  to 
furnish  support  for  appellant  and  the  children.  This  is 
admitted  by  the  demurrer,  as  it  admits  all  matters  that 
are  properly  pleaded. 

J.  M.  Lockhart,  for  Respondent; 

No  notice  to  appellant  of  the  bringing  of  the  demurrer 
to  a  hearing  was  necessary.  Litigants  must  be  prepared 
and  take  notice  of  the  proceedings  of  the  courts,  and  dili- 
gently watch  the  progress  of  the  matters  in  which  they 
are  interested.  No  notice  to  appellant  was  required,  even 
if  no  court  rule  had  been  in  existence.  ( Wdck  v.  Jepson, 
68  Pac.  789;  Union  Brewing  Co,  v.  Cooper.  60  Pac.  946.) 

If  it  appears  that  the  matrimonial  domicile  is  in  the 
state  where  the  action  is  brought,  full  faith  and  credit  is 
given  if  the  decree  is  valid  and  has  been  rendered  upon 
sufficient  service  of  process;  otherwise,  full  faith  and 
credit  is  withheld.  (Haddock  v.  Haddock.  201  U.  S.  562; 
50  L.  Ed.  867;  Atkerton  v.  Atherton,  181  U.  S.  155;  45 
L.  Ed.  794.) 

The  principle  of  comity  will  not  apply  in  ex  parte 
actions.    (Stilphen  v.  StUphen,  58  Me.  508, 4  Am.  Rep.  806. ) 

By  the  Court,  McCaeran,  C.  J.  : 

This  action  was  presumably  brought  under  the  statute 
of  this  state  (section  2166,  Revised  Laws  of  Nevada, 
1912),  which  we  find  to  be  as  follows; 

"In  case  of  the  dissolution  of  the  marriage  by  decree 
of  any  court  of  competent  jurisdiction,  the  community 
property  must  be  equally  divided  between  the  parties,  and 
the  court  granting  the  decree  must  make  such  order  for 
the  division  of  the  community  property,  or  the  sale  and 
equal  distribution  of  the  proceeds  thereof,  as  the  nature 
of  the  case  may  require;  provided,  that  when  the  decree 
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of  divorce  is  rendered  on  the  ground  of  adultery  or 
extreme  cruelty,  the  party  found  guilty  thereof  is  only 
entitled  to  such  portion  of  the  communily  property  as 
the  court  granting  the  decree  may,  in  its  discretion,  from 
the  facts  in  the  case,  deem  just  and  allow;  and  such 
allowance  shall  be  subject  to  revision  on  appeal  in  all 
respects,  including  the  exercise  of  discretion,  by  the  court 
below." 

From  the  record  we  learn  that  appellant  and  respon- 
dent were  married  at  Los  Angeles,  Cah,  January  6, 
1902;  that  on  August  31,  1914,  pursuant  to  the  suit 
and  prayer  of  this  appellant,  a  decree  of  divorce  was 
rendered  by  the  district  court  of  Ada  County,  State 
of  Idaho.  At  the  time  of  the  bringing  of  the  action 
for  divorce,  this  respondent,  defendant  in  the  divorce 
action,  was  in  business  and  in  possession  of  certain 
real  and  personal  property  at  the  town  of  East  Ely, 
White  Pine  County,  Nevada.  Nothing  in  the  record 
would  indicate  that  he  was  ever  a  resident  of  Idaho. 
Summons  in  the  divorce  action  commenced  in  Ada 
County,  Idaho,  was  served  on  the  defendant,  respondent 
here,  personally,  at  East  Ely,  White  Pine  County, 
Nevada.  The  record  discloses  that  in  the  divorce  action 
in  Idaho  this  respondent  made  no  appearance,  either  in 
person  or  by  attorney,  and  made  no  attempt  to  plead  or 
defend  in  such  action,  hence  default  was  entered  against 
him. 

Some  time  after  the  decree  of  divorce  was  entered  in 
the  Idaho  court,  this  action  was  commenced  in  the  dis- 
trict court  of  White  Pine  County  for  a  partition  of  the 
real  and  personal  property  "according  to  the  respective 
rights  of  the  parties  interested  therein,"  and  that  the 
defendant  Keenan,  respondent  here,  be  made  to  disclose 
and  account  for  the  personal  property  and  the  value 
thereof  on  hand  on  the  3d  day  of  August,  1914,  and  the 
rents  and  profits  of  said  real  property  and  the  profits  of 
his  business  since  that  date.  A  demurrer  raising  the 
question  of  j  urisdiction  having  been  sustained  by  the  trial 
court,  appeal  is  taken  to  this  court  from  such  order. 
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1.  We  deem  it  unnecessary,  in  arriving  at  a  conclusion 
here,  to  pass  upon  questions  suggested  as  to  the  jurisdic- 
tion of  the  Idaho  court  to  render  the  decree  of  divorce. 
The  appellant  here,  plaintiff  in  the  Idaho  court,  chose 
that  forum  to  determine  and  terminate  the  marriage 
status  existing  between  herself  and  the  respondent.  The 
record  would  indicate  that  at  the  time  of  the  commence- 
ment of  the  action  in  Idaho  the  respondent  was  living 
in  this  state  and  was  in  possession  of  considerable 
property  situated  in  this  state.  It  appears  from  the 
decree  of  the  Idaho  court,  copy  of  which  is  in  the  record, 
that  no  property  of  any  nature  belonging  to  respondent 
or  in  which  he  was  at  all  interested  was  found  in  the 
State  of  Idaho.  This  fact  must  have  been  known  to  the 
wife  prior  to  the  commencement  of  her  action  for 
divorce  and  we  refrain  from  conjecture  as  to  why 
such  action  was  commenced  in  a  jurisdiction  other 
than  that  in  which  the  husband  resided  and  the  com- 
munity property,  if  it  was  community  property,  existed. 
Appellant  here,  however,  having  submitted  her  cause 
for  divorce  to  the  Idaho  court,  is  entitled  to  the  full 
force  and  eifect  of  the  Idaho  decree  in  so  far  as  the 
court  rendering  that  decree  had  power  to  make  it 
effective;  but  no  more.  As  to  whether  that  court  had 
jurisdiction,  in  view  of  the  allegations  of  the  com- 
plaint for  divorce,  to  determine  the  marriage  status  of 
the  parties  or  to  render  a  valid  decree,  is  not  a  ques- 
tion with  which  we  deem  it  necessary  to  deal.  An  action 
in  divorce  is  generally  regarded  as  proceedings  in  rem, 
and  the  Idaho  court  may  have  been,  and  probably  was, 
warranted  in  entering  its  decree  dissolving  the  marriage 
status,  inasmuch  as  one  of  the  parties  was  deemed  to 
be  properly  before  that  court ;  but  further  than  this  the 
Idaho  court  could  not,  and,  indeed,  did  not  attempt  to  go. 
It  had  acquired  no  jurisdiction  over  either  the  person 
of  the  defendant  in  the  divorce  action,  respondent  here, 
or  over  the  property.  Whatever  may  be  the  effect  of  the 
decree  of  the  Idaho  court  on  the  marriage  status  of 
respondent  here,  the  great  weight  of  authority  holds 
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that  under  such  circumstances  as  those  presented  in  the 
record  no  binding;  decree  in  personam  could  have  been 
entered  against  the  respondent.  (Black  on  Judgments, 
vol.  2,  sec.  933;  Pennoyer  v.  Neff,  95  U.  S.  714;  Proctor 
V.  Proctor,  215  111.  275.) 

The  proceedings  here  have  not  even  the  dignity  of  a 
personal  judgment  rendered  against  the  respondent  in 
a  foreign  state.  Indeed,  even  if  such  were  the  case, 
under  the  rule  announced  by  most  eminent  authority, 
such  would  be  void,  defendant  in  that  action  having  been 
at  the  time  of  the  rendition  of  the  judgment  a  nonresi- 
dent of  the  state  in  which  the  judgment  was  rendered, 
and  he  never  having  been  brought  within  the  jurisdic- 
tion of  the  Idaho  court.  (Haddock  v.  Haddock,  201  U.  S. 
567 ;  Pennoyer  v.  Neff,  supra.) 

2.  Our  statute  (sec.  2166)  relied  upon  here,  is.  in  our 
judgment,  quite  distinct  in  so  far  as  its  intendment  is 
concerned : 

"In  case  of  the  dissolution  of  the  marriage  by  decree 
of  any  court  of  competent  jurisdiction,  the  community 
property  must  be  equally  divided  between  the  parties, 
and  the  court  granting  the  decree  must  make  such  order 
for  the  division  of  the  community  property  *  *  •  as 
the  nature  of  the  case  may  require." 

It  is  "the  court  granting  the  decree"  that  must  make 
such  order  for  the  division  of  the  community  property. 
The  expression  here  emphasized  is  found  later  on  in  the 
same  section,  and  in  each  instance  its  intendment  is 
clearly  indicated ;  continuing,  the  statute  reads : 

"When  the  decree  of  divorce  is  rendered  on  the  ground 
of  adultery  or  extreme  cruelty,  the  party  found  guilty 
thereof  is  only  entitled  to  such  portion  of  the  community 
property  as  the  court  granting  the  decree  may  •  •  • 
allow." 

In  the  case  at  bar,  it  was  a  foreign  court,  a  tribunal 
in  a  foreign  jurisdiction,  that  granted  the  decree.  No 
court  having  jurisdiction  over  the  property  was  called 
upon  to  render  a  decree  dissolving  the  marriage  status 
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or  to  determine  as  to  equitable  diatribution.  Hence,  this 
is  not  a  case  involving  dissolution  of  a  marriage  status 
by  decree  of  a  court  of  competent  jurisdiction  in  so  far 
as  the  community  property  is  concerned. 

In  California,  under  a  somewhat  similar  condition, 
the  courts  have  held  that  when  a  decree  of  divorce  is 
granted  and  no  disposition  made  of  the  community  prop- 
erty, the  wife  might  assert  her  interest  in  such  property 
by  another  suit  in  another  court,  but  in  the  same  state.  To 
the  same  effect  has  been  the  holding  in  a  Texas  case. 
{De  Godey  v.  Godey,  39  Cal.  157;  Whetstone  v.  Coffee, 
48  Tex.  269.)  We  do  not  here  assume  to  determine,  and, 
indeed,  the  question  is  not  before  us,  as  to  whether  a 
similar  construction  would  apply  to  our  statute  under 
like  conditions. 

3.  It  is  a  well-settled  rule  that  process  from  the  tri- 
bunals of  one  state  cannot  run  into  another  and  sum- 
mon parties  therein  domiciled  to  respond.  It  is  equally 
true  of  process  sent  to  parties  out  of  the  state  in  so  far 
as  such  would  tend  to  establish  personal  liability. 
Whatever  might  be  said  as  to  the  validity  of  the  judg- 
ment and  the  decree  of  divorce  rendered  by  the  Idaho 
court  as  the  same  might  have  affected  property  of 
respondent  in  the  State  of  Idaho,  where  service  by  sum- 
mons was  by  publication  or  by  personal  service  in  a 
foreign  jurisdiction,  it  will  suffice  to  say  in  the  matter  at 
bar  that  the  effect  of  the  decree  of  the  Idaho  court  on 
property  within  this  jurisdiction  is  nil.  (16  R.  C.  L.  913.) 

4,  It  is  stated  as  a  proposition  of  law  that  an  action 
may  be  maintained  in  one  state  on  a  judgment  or  decree 
rendered  in  another,  whenever  such  judgment  or  decree 
creates  a  personal  obligation.  But  where  such  rule  is 
sought  to  be  enforced,  the  jurisdiction  of  the  court  ren- 
dering the  original  judgment  or  decree  must  be  complete. 
Such  cannot  be  said  when  the  court  rendering  the  origi- 
nal decree  has  never  acquired  jurisdiction  either  over 
the  person  of  the  defendant  or  over  the  property  that 
might  be  involved. 
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Where  a  party  is  neither  within  the  jurisdiction  nor 
served  with  process  therein,  and  no  voluntary  appear- 
ance is  made  to  the  suit  either  by  himself  or  by  his  author- 
ized representative,  the  rule  is  eminently  supported  that 
a  j  udgment  under  such  circumstances  cannot  be 
enforced  agrainst  him  in  a  foreign  state.  (McVicker  v. 
Seedy,  31  Me.  314,  50  Am.  Dec.  666 ;  Phelps  v.  Brewer. 
19  Cush.  390,  57  Am.  Dec.  56;  15  R.  C.  L.  912;  McCreery 
V.  Davis,  44  S.  C.  195,  22  S.  E.  178,  28  L.  R.  A.  655,  51 
Am.  St  Rep.  794 ;  Grant  v.  Swank,  74  W.  Va.  93,  81 
S.  E.  967,  L.  R.  A.  1915b,  881.) 

B.  Eminent  authority  supports  the  rule  that  where 
there  is  substituted  service  of  summons,  the  most  that 
can  be  acquired  is  a  judgment  enforceable  upon  prop- 
erty within  the  state.  {15  R.  C.  L.  913.) 

The  identical  question  found  in  the  case  at  bar,  but 
considered  under  circumstances  which  if  presented  here 
would  be  much  more  favorable  to  the  contention  of 
appellant,  was  decided  in  the  case  of  Barrett  v.  Failing, 
111  U.  S.  523,  4  Sup.  Ct.  598,  28  L.  Ed.  505,  wherein  the 
Circuit  Court  of  the  United  States  for  the  District  of 
Oregon  held  that  a  statute  somewhat  similar  to  ours, 
existing  in  the  State  of  Oregon,  was  limited  as  to  its 
effect  to  divorces  granted  by  the  courts  of  Oregon,  and 
could  not  be  taken  advantage  of  to  affect  community 
property  within  the  State  of  Oregon,  where  the  divorce 
was  granted  in  another  jurisdiction.  In  that  case  the 
divorce  had  been  granted  in  the  State  of  California; 
the  jurisdictional  features  were  complete,  inasmuch  as 
both  parties  were  before  the  California  court  at  the  time 
that  tribunal  granted  the  decree.  The  opinion  of  Mr. 
Justice  Gray  in  dealing  with  the  question  is  quite  illumi- 
native of  the  subject,  and  the  principles  of  law  there 
enunciated  we  think  may  be  applied  with  propriety  to 
the  matter  at  bar. 

6.  Counsel  for  appellant,  in  his  brief,  lays  much  stress 
on  the  liberality  of  the  divorce  laws  of  Nevada,  and  by 
way  of  argument  infers  that  by  reason  of  such  laws 
the  courts  of  this  state  as  a  matter  of  comity  should 
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recognize  the  decree  granted  to  appellant  in  the  State 
of  Idaho. 

Counsera  position  in  this  respect  is  dwelt  upon  at 
length  by  the  Supreme  Court  of  Idaho  in  a  case,  the 
circumstances  of  which  were  -almost  identical  to  those 
presented  in  the  matter  at  bar,  wherein  that  court  held 
that  where  the  wife  abandoned  her  husband  and  home 
in  the  State  of  Idaho  and  took  up  her  residence  in 
another  state,  voluntarily  leaving  the  jurisdiction  of 
Idaho  and  leaving  the  domicile  and  community  property 
located  in  that  state,  and  obtained  a  decree  of  divorce 
in  another  jurisdiction  on  constructive  service,  she 
coutd  not  thereafter  maintain  an  Independent  action 
within  the  jurisdiction  of  the  State  of  Idaho  for  a  divi- 
sion of  the  community  property  located  therein.  (Bedal 
V.  Sake,  10  Idaho,  270,  77  Pac.  638,  66  L.  R.  A.  60.) 
The  court  in  that  case  dwelt  at  some  length  on  the  sub- 
ject, and  took  occasion  to  observe  that : 

"The  grounds  upon  which  a  divorce  may  be  granted 
in  this  state  (Idaho)  are  as  numerous  as  any  of  our 
sister  states.  Hence,  under  ordinary  circumstances  and 
conditions,  it  is  unnecessary  for  any  one  to  seek  another 
forum  in  which  to  prosecute  an  action  for  divorce.  The 
plaintiff  in  this  action,  for  some  reason  best  known  to 
herself,  saw  fit  to  leave  this  state  and  prosecute  her 
action  in  Oregon,  certainly  knowing  that  a  division  of 
the  community  property  could  not  be  decreed  by  the 
courts  of  that  state  on  a  service  by  publication.  ♦  •  * 
As  we  view  it,  it  was  the  duty  of  the  plaintiff  to  com- 
mence her  action  in  the  jurisdiction  where  the  prop- 
erty was  situated,  procure  personal  service  on  the 
defendant,  and  thus  acquire  jurisdiction  of  the  prop- 
erty, and,  in  the  disposition  of  the  case,  place  the  court 
in  a  position  te  settle  their  marital  relations  as  well  as 
their  property  rights." 

We  deem  the  observation  of  the  Supreme  Court  of 
Idaho  quite  appropriate  and  applicable  to  the  matter 
at  bar,  in  view  of  the  circumstances  of  the  case, 

7.  Counsel  for  appellant  complains  of  the  action  of 
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the  trial  court  in  dismissing  the  proceedings  without 
affording  opportunity  for  appellant  to  amend.  What- 
ever force  there  might  have  been  in  the  contention  of 
appellant  in  this  respect,  we  take  it  to  have  lost  its  sig- 
nificance, inasmuch  as  no  application  was  made  to  the 
trial  court  for  either  a  modification  of  the  order  dis- 
missing the  action  or  for  time  in  which  to  amend. 

8.  In  all  cases  where  a  demurrer  to  a  complaint  is 
overruled,  we  suggest  that  it  is  proper  practice  for  the 
court  to  afford  opportunity  for  amendment.  In  the  mat- 
ter at  bar,  however,  the  complaint  in  the  action  was 
iwsed  upon  the  record  of  the  Idaho  court,  all  of  which 
was  fully  set  forth.  It  would  be  difficult  to  conjecture 
how  or  to  what  extent  the  complaint  could  have  been 
amended,  even  had  opportunity  been  afforded.  Hence, 
as  we  view  it,  no  prejudice  resulted  from  the  action  of 
the  court  in  failing  to  extend  time  in  which  appellant 
might  amend. 

The  order  of  the  lower  court  in  sustaining  the  demur- 
rer should  not  be  disturbed.  The  order  appealed  from 
is  therefore  afflrmed. 
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CONSTANCE  E.  PARKER.  Respondent,  v.  RICK  DE 
BERNARDI.  Appellant. 

nWPni'.  <«.".] 

1,  MARRrAOK — ('owmon-Imw  Makkiark. 

As  tli*>  (tuniiiou  Jaw  prevnilit  In  Xovartn  with  refiTeiice  to  the 
tiitirrlnci'  reliitloii,  tliiit  rclntion  iiiny  I)*"  foriiiitl  liy  words  of 
prfwtit  atw<<iit.  uiiil  nithoiit  tbe  iutprpiwiltion  of  ntiy  ]ii>rtuni  liiw- 
fiilly  autliorlv^  to  Holpinulzo  innrriiiKe.  or  to  Join  iii-ritiiiiH  lii 
iiiarrlaRc. 

2.  I'BIA]. <'OUUI)N-I.A\V   MaRRIAUE— IS«TKl'(Ttl(N. 

Ill  au  iii'tLon  for  rmtitiilloii  of  real  proiM^rty.  In  which  the 
[Ivfeiidaiit  allp);ed  tb.it  he  wan  the  plaliitlfTx  liuxlmnd  and  that 
tli<-  i)ruperty  wnn  coiiiuiiiiilt.v  property,  an  Iiistrurtloii  that,  nx 
the  relatiuimhiii  exlBtliif:  lietween  tlie  pnrtleit  iti  another  ntiite 
prior  tn  their  takiiiR  np  their  aUwle  in  Xi^vnda  was  Ulleit  and 
ineretrlcionH.  that  relntlontiiil])  niiiRt  Ix-  i)y  the  Jnry  presumed 
to  ciintlnne  lllleit  and  lueretrlelomt  throughont  atl  the  tini<> 
plaintiff  and  defendant  continued  to  live  toRether,  uniesH  by  a 
preixiiidi-rant'e  iif  iiroof  n  valid  uiarrlnitc  i'onti'n<-t  was  nctnnlly 
made  and  actnally  entered  Into  between  the  parties  within 
Nevada,  wan  erroneonn,  aa  taklntr  nil  forte  and  effect  from  evi- 
dence In  the  <.-aMe  tending  to  eHtabllnh  a  marltiii  relation  between 
the  parties  dnring  their  reKideiice  In  Nevada. 

.1.    MARBIAOE ('OMMON-IjAW    MARKIAOE PU:8l'MPTIO\S  AMI  Itl-RtlK^ 

OF  Proof, 

Where  <-ohalillatlon  iietween  man  and  woninn  was  illicit  In 
tiie  b««tnninj(.  thoi^h  bnrden  nf  proof  is  ui>on  those  asaertiu); 
n  valid  niarriuKe.  there  1h  no  premiiiiptlon  that  the  relationship 
t-ontlnned  to  be  illicit.  It  ttehifc  a  matter  of  proof,  and  not  of 
preauniptlon.  and  a  vnlid  marriage  under  the  common  inw  may 
l>e  shown  \>y  jiroof  that  the  parties  Nitstnine*!  toward  each  other 
the  relation  of  hnsband  and  wife  after  the  impediment  to  their 
marriage  had  l)een  removed:  the  only  presumption  to  lie 
Induliced  In  lielng  in  favor  of  a  valid  innrriaKe.  which  nuiy  lie 
haned  on  continuous  cohabitation  alone. 

■}.    MaRBIAUE COMMOS-I^W   MABRIAQE— QVESTlOy   tOK  JCBY. 

While  proatitution  or  humoralltv  might  militate  agahiHt  the 
presumption  of  n  leKltlmate  common-law  marrlnxe.  such  facta 
are  for  the  Jury  to  eonaider  under  proper  InstrnctlonB,  since. 
even  though  the  woman  were  n  prostitute,  if  a  marrlafie  of  the 
highest  and  most  sacrnmeTital  order  had  t>een  |)erf»irmed  between 
the  partlea.  It  would  have  had  no  more  hlndinn  effect  than  a 
connnon-law  uiarrlace  pit  rerba  ilr  pra-nciiti.  actually  conaum- 
umted. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Thomas  F.  Moran,  Judge. 
Action  by  Constance  E.  Parker  against  Rick  De  Bernardi. 
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Argament  for  ReBiwiident 

From  a  judgment  for  plaintiff,  and  an  order  denying  a 
motion  for  a  new  tiial,  defendant  appeals.  BerMved. 
with  instructions  to  grant  a  new  trial. 

James  T.  Boyd  and  Roy  W.  Stoddard,  for  Appellant: 
Foreign  laws,  or  laws  of  sister  states,  must  be  proven 
like  any  other  independent  fact,  and  it  was  for  the  jury 
to  find  from  the  evidence  offered,  what  was  the  law  of 
California;  but  the  lower  court,  by  its  instruction,  took 
from  the  jury  this  power,  and  instructed  them  as  to  this 
matter  of  fact  [Cavender  v.  Guild,  4  Gal.  250;  Suther- 
land, Code  P.  &  P.,  vol.  1,  p.  706.  > 

In  view  of  her  admission  that  she  had  taken  $500  of 
appellant's  money,  and  then  failed  to  a)mply  with  her 
agreement  to  deposit  the  deed  in  escrow,  respondent 
cannot  claim  that  she  is  the  owner  of  the  entire  prop- 
erty. "A  binding  contract  for  the  sale  of  land,  enforce- 
able in  equity,  although  in  fact  unexecuted,  is  considered 
as  performed  and  the  land  is  in  equity  the  property  of 
the  purchaser;  and  upon  payment  of  the  full  purchase 
price  the  purchaser  becomes  the  owner  of  a  complete 
equitable  estate,  and  the  vendor  is  a  mere  trustee  for  the 
purchaser,  and  if  the  purchaser  has  paid  only  a  part  of 
the  purchase  price,  the  vendor  is  a  trustee  to  the  amount 
paid."     (39  Cyc.  1577;  Tayhr  v.  Holmes,  14  Fed.  498.) 

M.  B.  Moore,  for  Respondent: 

Certain  codifications  of  the  laws  of  the  State  of 
California,  as  published  under  state  authority,  were  iden- 
tified by  a  witness  whose  qualifications  were  admitted  by 
appellant.  This  manner  of  proving  the  law  of  a  sister 
state  is  a  common  practice,  and  is  sanctioned  by  the  courts 
of  most  states  having  no  statutory  provision  upon  the 
subject.  {Jones  on  Evidence,  sec.  515. )  It  was  no  error 
for  the  court  to  instruct  the  jury  upon  this  subject  as 
a  matter  of  fact  (38  Cyc.  1667;  Menzws  v.  Kennedy,^ 
Nev.  152.) 

Living  together  as  man  and  wife  does  not  constitute 
marriage.     (Letters  v.  Cody,  10  Cal.  533.)     It  may  have 
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all  the  outward  appearance  of  marria^,  and  still  fall  far 
short  of  marriage.  "Marriage  is  considered  in  every 
country  as  a  contract,  and  may  be  defined  to  be  a  contract 
according  to  the  form  prescribed  by  the  law  by  which  a 
man  and  woman  capable  of  entering  into  such  a  contract 
mutually  engage  with  each  other  to  live  their  whole  lives 
together  in  the  state  of  union  which  ought  to  exist 
between  husband  and  wife."  (Shelford  on  Marriage  and 
Divorce,  1.)  "By  cohabitation  is  not  meant  simply  the 
firratification  of  the  sexual  passions,  but  to  live  and  dwell 
together,  to  have  the  same  habitation,  so  that  where  one 
lives  and  dwells  there  does  the  other  live  and  dwell  also. " 
WMalisy  V.  O'MaUey,  129  Pac.  501. ) 

By  the  Court,  McCarran,  C.  J. : 

Some  time  during  the  year  1899  the  appellant.  Rick  De 
Bernardi,  and  respondent,  who  in  this  action  styles  her- 
self "Constance  E.  Parker,"  took  up  life  together  in  the 
city  of  San  Francisco,  State  of  California.  Respondent 
was  at  that  time,  according  to  the  record,  the  wife  of  one 
Parker.  She  was  then  conducting  a  place  of  business  in 
the  city  of  San  Francisco.  Appellant  testifies  that  it  was 
a  rooming-house;  respondent  unblushingly  declares  it 
was  a  house  of  prostitution.  Some  time  during  the  year 
1900  respondent  here  secured  a  decree  of  divorce  from 
her  former  husband,  Parker.  Following  this,  appellant 
contends  and  testifies  that  they  agreed  to  live  as  man  and 
wife.  The  agreement  in  this  respect,  if  such  there  were, 
was  after  the  granting  of  the  interlocutory  decree  of 
divorce  by  the  California  court,  and  before  respondent 
had  secured  her  final  decree  from  that  tribunal. 

In  June,  1904,  respondent  came  to  Reno,  Nevada,  and, 
as  far  as  we  are  able  to  learn  from  the  record,  immediately 
entered  into  the  business  of  conducting  a  house  of  pros- 
titution in  the  restricted  district  of  that  city  under  the 
name  of  "Hazel  Ward."  In  the  year  1906  appellant  dis- 
posed of  his  business  in  San  Francisco  and  came  to  Reno, 
Nevada;  and,  from  all  that  we  can  learn,  the  relation- 
ship that  had  theretofore  existed  between  appellant  and 
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respondent  continued.  Some  time  during  the  year  1906 
appellant  purchased,  in  his  own  name,  a  tract  of  land  west 
of  the  city  of  Reno,  and  within  the  year  foUowinf;  con- 
structed on  this  tract  a  house  which  has  since  borne  the 
name  of  "Rick's  Resort"  or  "Rick's  Roadhouse."  In  the 
construction  and  furnishing:  of  this  house  many  thousands 
of  dollars  appear  to  have  been  expended.  During  the 
year  1908  appellant  made  a  deed  conveying  the  premises 
to  Constance  B.  Parker. 

This  action  was  commenced  in  the  lower  court  by 
respondent,  under  the  name  of  Constance  E.  Parker,  for 
the  restitution  of  the  premises  and  for  damages  for 
rental  and  the  profits  thereof. 

Appellant  here,  defendant  in  the  court  below,  by  way 
of  answer  and  defense,  alleged  that  the  parties  were 
husband  and  wife,  and  that  the  plaintiff's  name  was 
Constance  De  Bemardi;  that  the  deed  from  appellant 
to  respondent  was  without  consideration,  and  that  the 
property  in  question  was  community  property. 

A  verdict  being  rendered  in  favor  of  plaintiff  and  an 
order  denying  a  new  trial  being  entered,  appeal  is  taken 
from  the  judgment  and  order. 

Many  assignments  of  error  are  submitted  to  this  court 
for  consideration;  but,  in  view  of  the  issues  presented,  we 
shall  confine  ourselves  to  the  alleged  error  of  the  trial 
court  in  giving  certain  instructions  to  the  jury.  The 
instructions  complained  of  read: 

"The  court  instructs  the  jury  that  marriage  may  be 
implied  or  inferred  from  cohabitation  when  the  cohab- 
itation is  not  illicit  in  its  origin;  general  reputation 
among  the  acquaintances  of  the  parties;  their  treatment 
of  each  other,  their  speaking  of  and  addressing  each 
other  as  husband  and  wife;  acts,  sayings  and  conduct 
which  have  a  natural  tendency  to  show  the  existence  of 
the  marriage  relation. 

"You  are  instructed  that  cohabitation  illicit  in  its  ori^n 
is  presumed  to  be  of  that  character  unless  the  contrary 
be  proved,  and  cannot  be  transformed  into  matrimony  by 
evidence  which  falls  short  of  establishing  the  fact  of  an 
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actual  contract  of  marriage.  Such  contract  may  be  proved 
by  circumstances,  but  they  must  be  such  as  to  exclude 
the  inference  or  presumption  that  the  former  relation  con- 
tinued, and  satisfactorily  prove  that  it  had  been  changed 
into  that  of  actual  matrimony  by  mutual  consent 

"You  are  further  instructed  that  if  you  find  from  the 
evidence  that  the  plaintiff  had  another  husband  living  at 
the  time  the  plaintiff  and  defendant  commenced  to  cohabit 
uid  occupy  the  same  room  in  the  city  of  San  Francisco, 
and  that  the  relation  of  the  plaintiff  and  defendant  con- 
tinued without  any  change  in  the  condition  or  cohabitation 
of  the  parties,  and  that  their  declarations  as  to  their  being 
married  and  being  husband  and  wife  referred  to  their 
cohabitation  in  San  Francisco  and  at  a  time  when  they 
could  not  lawfully  marry,  and  not  to  any  marriage  con-' 
tracted  after  the  plaintiff's  divorce  from  her  former 
husband,  Parker,  then  you  should  find  that  there  was  no 
marriage  between  plaintiff  and  defendant. 

"You  are  further  instructed  that  unless  you  find  that 
the  marriage  was  in  fact  entered  into  and  consummated 
between  the  plaintiff  and  the  defendant  in  conformity 
with  the  provisions  of  the  laws  of  the  State  of  California, 
as  hereinbefore  defined,  and  proved  in  this  case  that  the 
marriage  testified  to  have  existed  between  the  plaintiff 
and  defendant  in  the  State  of  California,  does  not  consti- 
tute a  valid  marriage  and  that  no  obligations  can  be  held 
to  exist  between  the  plaintiff  and  defendant  from  such 
relations  in  that  state,  and  that  such  relations  were  in 
fact  illicit  and  meretricious  and  are  presumed  by  law  to 
have  continued  to  be  so  illicit  and  meretricious  throughout 
all  the  time  plaintiff  and  defendant  continued  their  rela- 
tions to  each  other,  unless  the  proof  shows  by  a  prepon- 
derance thereof  and  to  your  satisfaction  that  a  valid 
marriage  contract  was  made  and  entered  into  between 
the  plaintiff  and  defendant  in  the  State  of  Nevada." 

1.  We  dwell  especially  upon  what  we  deem  to  be  the 
error  in  the  last  paragraph  of  the  instructions  quoted. 
In  the  first  place,  under  the  law  of  this  state  as  it  has 
been  construed  by  this  court  it  is  not  necessary,  in  order 
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to  constitute  a  valid  marriage,  that  any  ceremony  should 
be  performed  by  any  person  or  any  ceremony  had  before 
any  person.  This  court,  in  the  case  of  State  v.  ZichfM, 
23  Nev.  304,  set  this  question  at  rest  and  held  that  as  the 
common  law  prevails  in  this  state  with  reference  to  the 
marriage  relation,  that  relation  may  be  formed  by  words 
of  present  assent  and  without  the  interposition  of  any 
person  lawfully  authorized  to  solemnize  marriage  or  to 
join  persona  in  marriage. 

It  must  be  borne  in  mind  that  the  defense  interposed 
by  appellant  here  in  the  court  below  was  the  marriage 
relation  existing  between  himself  and  plaintiff,  and  his 
right  to  possession  of  the  premises  in  question  was 
based  primarily  upon  the  fact  as  alleged  that  the  prop- 
erty was  the  result  of  the  joint  efforts  of  the  parties. 
The  court  by  this  last  instruction  told  the  jury  in  effect 
that  inasmuch  as  the  relationship  existing  between  the 
parties  in  the  State  of  California  prior  to  their  taking  up 
their  abode  in  this  state  was  illicit  and  meretricious,  that 
relationship  must  be  by  the  jury  presumed  to  continue 
illicit  and  meretricious  throughout  all  the  time  plaintiff 
and  defendant  continued  to  live  together,  unless  by  a 
preponderance  of  proof  a  valid  marriage  contract  was 
actually  made  and  actually  entered  into  between  the 
parties  within  this  state.  The  force  and  effect  of  the 
language  of  the  trial  court,  broad  and  sweeping  as  it  is, 
was  probably  lost  sight  of  by  the  court  itself,  otherwise 
it  would  not  have  been  couched  in  such  language.  The 
illicit  and  meretricious  nature  of  the  relationship  of  the 
parties  in  the  State  of  California  must  under  this  instruc- 
tion be  presumed  by  the  jury  to  continue  unless  the  proof 
established  a  valid  marriage  contract  made  and  entered 
into  between  the  plaintiff  and  the  defendant  in  the  StaU 
of  Nevada.  Indeed,  if  this  instruction  were  given  its 
full  force  and  effect— and  the  jury  is  presumed  to  gire 
full  force  and  effect  to  every  instruction  of  law— a  mar- 
riage ceremony  performed  between  these  parties  in  the 
most  sacred  tabernacle,  by  the  highest  prelate  of  some 
constituted  church,  under  license  issued  in  conformity  to 
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statute,  would  be  unavailing,  if  perchance  that  ceremony 
were  performed  in  a  state  other  than  Nevada,  Undoubt- 
edly this  was  not  the  intention  of  the  trial  court,  but  the 
instruction  was  given  to  the  jury,  and  we  have  no  right 
to  say  that  the  jury  looked  upon  it  in  any  other  sense 
than  that  conveyed  by  the  specific  language  employed. 

2,  The  instruction  given  by  the  trial  court  in  this 
instance  to  our  mind  swept  away  the  force  and  effect  of 
all  the  evidence  in  this  case  going  to  establish  a  marital 
relation  existing  between  the  parties.  But  it  did  more 
than  that.  It  struck  down  that  principle  of  law  of  which 
the  jury  should  have  been  advised  by  proper  instruction, 
and  which  principle  seems  to  have  been  deep-seated  in 
the  minds  of  all  writers  and  jurists  when  dealing  with 
matrimonial  relations  from  very  early  times  in  the  law's 
making.  "Semper  prsesuTnitur  pro  matrimonio"  was 
expressive  of  a  doctrine  in  the  early  writings  of  the 
common  law.  Indeed,  this  expression  we  find  made  use 
of  in  all  the  ancient  discussions  bearing  upon  marriage 
relation  to  such  an  extent  that  it  gained  the  dignity  of 
being  termed  a  maxim.  "Every  intendment  of  the  law 
leans  to  matrimony,"  says  Mr.  Bishop  in  his  work  on 
Marriage  and  Divorce.  Continuing,  the  learned  author 
observes: 

"When  a  marriage  has  been  shown  in  evidence,  whether 
regular  or  irregular,  and  whatever  the  form  or  the  proofs, 
the  law  raises  a  strong  presumption  of  its  legality— not 
only  casting  the  burden  of  proof  on  the  party  objecting, 
but  requiring  him  throughout,  in  every  particular,  to 
make  plain,  against  the  constant  pressure  of  this  pre- 
sumption, the  truth  of  law  and  fact  that  it  is  illegal  and 
void.  So  that  this  issue  cannot  be  tried  like  the  ordinary 
ones  which  are  independent  of  this  special  presumption." 
11  Bishop  on  Marriage,  Divorce  and  Separation,  957.) 

This  prescription  of  the  law  by  Mr.  Bishop  is,  as  we 
will  later  have  occasion  to  cite,  supported  by  eminent 
writers  on  the  subject  from  the  pioneer  days  of  the 
common  law  to  the  present  time. 

It  is  the  contention  of  respondent  in  the  case  at  bar 
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that,  in  view  of  the  relationship  existinff  between  the 
parties  in  the  State  of  California  prior  to  their  coming 
into  this  state,  this  instruction  was  properly  given.  It  is 
needless  to  observe  that  the  relationship  of  the  parties  in 
California,  at  least  prior  to  the  time  at  which  the  respwn- 
dent  here  secured  her  final  decree  of  dissolution  from  her 
former  husband,  was  meretricious  and  illicit.  Respondent 
contends  that  not  only  in  this  condition  presented  by  the 
record,  but  the  relationship  existing  between  the  parties 
is  made  further  illicit  by  reason  of  the  habits  and  life  of 
the  parties  themselves,  in  this:  That  respondent,  while 
living  in  the  State  of  California,  and  indeed  during  her 
residence  in  Nevada,  was  for  a  part  of  the  time,  at  least, 
the  mistress  in  a  house  of  prostitution,  and  that  the  rela- 
tionship existing  between  the  parties  was  nothing  more 
than  that  usually  existing  between  a  prostitute  and  her 
paramour. 

Whatever  there  may  be  of  merit  in  the  contention  of 
respondent,  there  is  another  phase  to  the  case  as  presented 
by  the  record,  and  one  which  appellant  here  was  entitled 
to  have  fully  considered  by  the  jury  under  proper  instruc- 
tions. The  cohabitation  or  relationship  entered  by  the 
parties  in  the  State  of  California  was,  according  to  the 
testimony  of  appellant,  that  of  husband  and  wife.  He 
says  they  there  agreed  to  live  together  as  such.  At  that 
time  he  was  engaged  in  the  hack  business  in  San  Fran- 
cisco, and  she  conducted  a  rooming-house.  Whatever  the 
relationship  may  have  been  in  California,  it  was  continued 
after  the  parties  came  to  this  state.  The  impediment 
which  prevented  a  legal  marriage  between  the  parties  in 
California  was  removed  after  the  final  decree  of  divorce 
was  granted  to  respondent  in  California  and  after  they 
had  taken  up  their  abode  in  this  jurisdiction. 

During  their  cohabitation  in  this  state,  certain  things 
appear  to  have  transpired  between  the  parties  which  to 
our  mind  went  a  long  ways  toward  establishing  the  mar- 
riage relation,  and  which,  were  it  not  for  the  erroneous 
instruction,  the  jury  would  undoubtedly  have  regarded  as 
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constituting  marrif^e  between  the  parties.  The  parties 
here  lived  together  at  and  in  the  premises  here  in  ques- 
tion from  1907  until  1911.  A  daughter  of  respondent 
lived  with  them  during  a  part,  if  not  all,  of  that  time. 
During  a  part  of  the  time,  an  adopted  infant,  Roy  De 
Bemardi,  was  maintained  and  cared  for  by  the  parties  as 
their  own  child,  at  and  in  the  premises  in  question.  On 
September  26,  1907,  appellant  and  respondent,  as  man  and 
wife,  executed  an  instrument  of  mortgage  to  the  Washoe 
Counts'  Bank,  of  Reno,  Nevada,  by  which  instrument  the 
very  premises  here  in  question  were  pledged  as  security 
to  the  bank  for  a  loan  of  $7,500,  and  to  which  instruments 
the  respondent  here  signed  her  name  "Constance  De 
Bemardi";  and  the  notarial  acknowledgment  to  the 
instrument  recites  that: 

"  On  the  26th  day  of  September,  in  the  year  one  thousand 
nine  hundred  and  seven,  •  •  •  personally  appeared 
Rick  De  Bemardi  and  Constance  De  Bernardi,  his  wife, 
known  to  me  to  be  the  persons  described  in  and  who 
executed  the  foregoing  instrument,  who  acknowledged  to 
me  that  they  each  executed  the  same  freely  and  volun- 
tarily and  for  the  uses  and  purposes  therein  mentioned; 
and  the  said  Constance  De  Bernardi  was  by  me  made 
acquainted  with  the  contents  of  said  conveyance,  and  she 
acknowledged  to  me,  on  an  examination  apart  from  and 
without  the  hearing  of  her  husband,  that  she  executed 
the  same  freely  and  voluntarily,  without  fear  or  compul- 
sion or  undue  influence  of  her  said  husband,  and  that  she 
does  not  wish  to  retract  the  execution  of  the  same." 

On  January  4, 1908,  the  parties  here  executed,  as  man  - 
and  wife,  another  mortgage,  to  Frank  Bros.  Company,  a 
(Hjrporation  of  Washoe  County,  by  which  instrument  they 
pledged  certain  bar  fixtures  and  appliances  in  the  saloon 
known  and  called  "Rick's  Resort,"  and  other  personal 
property  at  or  about  the  same  place,  to  which  instrument 
of  mortgage  the  respondent  again  signed  her  name 
"Constance  De  Bernardi."  It  appears  from  the  record 
that  on  November  30, 1909,  and  while  the  parties  were 
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living  together  at  Rick's  Roadhouse,  or  Rick's  Resort, 
respondent  and  appellant  instituted  proceedings  in  the 
district  court  of  Washoe  County  for  the  adoption  of  a 
child.  An  excerpt  from  the  petition  of  the  parties  in  the 
adoption  proceedings  is  found  in  the  record  and  reads  as 
follows: 

"That  your  petitioners  are  anxious  and  desirous  of 
adopting  the  child,  Edwin  Baker  Freeman,  as  their  own. 
to  have  said  child  sustain  toward  each  other  the  legal 
relation  of  parent  and  child,  and  said  child  to  have  all  the 
rights,  including  the  right  of  maintenance,  protection, 
education  and  inheritance,  and  be  subject  to  all  the  duties 
of  that  relation,  and  that  the  natural  parents  of  said  child 
be  relieved  of  all  parental  duties  toward  and  all  responsi- 
bilities for  said  child  and  have  no  right  over  him." 

And  another  excerpt  from  the  same  instrument  reads: 

"We  promise  and  agree  to  properly  raise,  educate, 
maintain  and  care  for  the  said  Edwin  Baker  Freeman  as 
our  own  child,  and  to  always  keep  him  in  the  best  of  sur- 
roundings and  the  best  of  associations  and  to  comply  with 
the  adoption  laws  of  the  State  of  Nevada  in  each  and 
every  respect." 

To  this  instrument  we  find  respondent  and  appellant 
signing  their  respective  names  "Rick  De  Bemardi"  and 
"Constance  De  Bemardi." 

Pursuant  to  the  proceedings  for  adoption  of  the  child, 
it  appears  that  the  district  court  granted  the  prayer  of 
the  petitioners;  and  the  child  was  thereafter  known  as 
"Roy  De  Bemardi." 

A  significant  thing  appears  in  the  record  in  connection 
with  this  adoption  proceedings,  in  the  form  of  a  postcard, 
which,  according  to  the  testimony  of  respondent,  was 
mailed  by  her  at  Stanwood,  Wash.,  while  she  was  visit- 
ing with  her  relatives  at  that  place,  on  which  postcard, 
addressed  as  it  is  to  "Mr.  R.  De  Bemardi,  Reno,  Nevada, 
Box  132,"  we  find  the  salutation:  "Dear  Papa."  Then 
following  a  scribble,  which  according  to  the  testimony  of 
respondent  was  made  by  the  child,  we  find  the  words; 
"Love,  Roy." 
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It  appears  that  in  1908  the  parties  visited  the  home  of 
the  parents  of  respondent  in  the  State  of  Washin^n; 
that  on  the  occasion  of  their  visit  to  her  father's  home 
there  was  a  family  gathering,  at  which  respondent's 
father,  stepmother,  brothers,  and  other  members  of  her 
immediate  family  were  present.  Testifying  as  to  this 
incident,  respondent  says: 

"Q.  Who  introduced  Rick  to  the  other  members  of  the 
family?    A.  Well,  I  guess  I  did. 

"Q.  How  did  you  introduce  him?    A.  As  my  husband. 

"Q.  As  your  husband?    A.  Yes,  sir. 

"Q.  And  if  I  understand  you  correctly,  you  agreed  here 
to  go  up  there  and  just  be  husband  and  wife  for  that 
trip,  is  that  right?  A.  We  didn't  say  just  for  that  trip; 
we  didn't  say  anything  about  that.  I  just  agreed  to 
introduce  him  as  my  husband  to  my  folks;  but  I  told  him 
that  he  couldn't  come  along  up  to  my  folks,  that  we  would 
go  along  to  Seattle  together,  but  that  I  couldn't  take  him 
home.  He  said,  'Well,  you  can  introduce  me  as  your 
husband';  so  that  is  how  it  came  that  I  took  him  along. 

"Q.  Well,  did  you  agree  while  you  were  there  to  act  as 
man  and  wife,  or  to  live  as  man  and  wife?  A.  That  was 
all,  just  what  I  told  you,  that  we  agreed  to  do. 

"Q.  And  you  did  live  there  as  man  and  wife,  did  you 
not?  A.  Under  that  agreement,  just  what  you  heard 
me  say. 

"  Q.  Did  you  live  at  your  father's  house  in  Washington 
with  the  defendant  here.  Rick  De  Bernardi,  as  man  and 
wife?    A.  Yes." 

From  the  testimony  of  the  witness  W.  H.  Caughlin, 
the  party  from  whom  the  premises  here  in  qu^tion  were 
purchased  and  who  lives  in  the  neighborhood  of  the 
place  known  as  Rick's  Roadhouse,  we  find  that  on  the 
occasion  when  the  witness  first  met  respondent  it  was  on 
the  introduction  of  appellant  at  the  roadhouse.  and  on 
that  occasion  appellant  introduced  respondent  as  his 
wife. 

From  the  testimony  of  the  witness  Frank  D.  King,  the 
attorney  who  conducted  the  adoption  proceedings  in  the 
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district  court,  we  learn  that  on  the  occasion  of  those 
proceeding  respondent  gave  the  witness  to  undeistand 
that  she  was  the  wife  of  Rick  De  Bemardi. 

From  the  record  as  it  is  made  in  the  lower  court, 
it  would  appear  that  the  respondent  here  passed  and 
transacted  business  and  was  known  by  several  names. 
On  some  occasions  she  was  "Hazel  Ward";  on  others 
she  was  "Constance  E.  Parker";  and  at  still  other  tinaea 
she  was  "Constance  E.  De  Bemardi."  When  it  suited 
her  convenience  in  negotiating  a  loan  with  the  Washoe 
County  Bank,  she  was  "  Constance  De  Bemardi, "  the  wife 
of  the  appellant.  When  it  suited  her  convenience  in  the 
adoption  of  a  child,  she  was  "Constance  De  Bemardi," 
and  the  child  of  her  adoption  was  named  after  appellant. 
When  it  suited  her  convenience,  she  took  appellant  into 
the  sacred  precincts  of  her  father's  home,  and  there, 
surrounded  by  her  relatives  in  the  family  circle,  she 
introduced  this  appellant  as  her  husband  and  lived  with 
him  under  her  father's  roof  as  man  and  wife.  When  it 
suited  her  convenience,  she  even  trifled  with  the  most 
sacred  sentiments  of  love  and  guided  the  baby  hand  of 
the  child  of  her  adoption  in  addressing  appellant  as 
"  Papa. " 

All  of  these  circumstances  and  conditions  were  pre- 
sented to  the  jury  by  the  evidence  adduced  at  the  trial. 
But  the  trial  court  in  its  instruction  to  the  jury  swept 
away  alt  of  these  matters  from  their  consideration  in  its 
statement  of  the  law  wherein  it  declared  that  inasmuch 
as  the  relationship  existing  between  appellant  and  respon- 
dent in  the  State  of  California  was  illicit  and  meretricious, 
therefore  the  law  presumed  that  this  condition  continued 
illicit  and  meretricious  unless  the  proof  showed  by  a 
preponderance  thereof  that  a  valid  marriage  contract 
was  made  and  entered  into  between  the  parties  in  the 
State  of  Nevada. 

3.  Respondent  here  contends  that  the  relationship  of 
these  parties,  even  conceding  an  agreement  of  marriage 
entered  into  in  California,  was  at  that  time  and  in  that 
state  not  only  illicit  and  meretricious,  but  adulterous. 
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hence  the  court  was  justified  in  assertins  the  law  to  be  as 
he  stated  it  in  his  instructions.  In  other  words,  it  is  the 
contention  of  respondent  that  the  agreement  by  the  par- 
ties, if  such  there  were,  to  live  together  as  man  and  wife, 
was  made  in  a  state  and  at  a  time  where  and  when,  by 
reason  of  the  impediment  then  existing  with  reference  to 
respondent,  such  marriage  was  invalid;  and  being  invalid, 
and  there  being  no  subsequent  agreement  to  live  together 
as  man  and  wife  after  the  impediment  had  been  removed, 
the  relationship  between  the  parties  continued,  as  in  the 
first  instance,  to  be  meretricious  and  illicit.  Such  conten- 
tion 13  not  supported  by  the  great  weight  of  authority. 

In  the  very  early  case  in  England  entitled  Campbdl  v. 
Campbell,  Law  Rep.  1  H.  L.  Sc.  182,  subsequently  referred 
to  as  the  "  Breadalbane  Case, "  the  House  of  Lords  adjudged 
that,  notwithstanding  the  fact  that  in  the  beginning  the 
relationship  existing  between  the  parties  was  adulterous, 
yet  a  legal  marital  relation  commenced  as  soon  as  the 
parties  were,  by  the  removal  of  the  impediment,  made 
capable  of  contracting  marriage.  The  case  then  before 
the  House  of  Lords  was  one  in  which  a  married  woman 
had  eloped  and  lived  in  adultery  with  her  paramour. 
Prior  and  subsequent  to  the  death  of  her  husband,  both 
she  and  the  party  with  whom  she  had  eloped  made  public 
utterances  proclaiming  that  they  were  married.  The 
Breadalbane  case  is  again  referred  to  by  the  House  of 
Lords  in  a  later  controversy  entitled  De  Thoren  v.  Attorney- 
General,  cited  in  volume  1  of  the  Law  Reports,  Appeal 
Cases,  H.  L.  Sc,  at  page  686.  In  the  Breadalbane  case 
above  referred  to.  Lord  Westbury  took  occasion  to  remark : 

"There  is  nothing  to  warrant  the  proposition  that  the 
subsequent  conduct  of  the  parties  shall  be  rendered 
ineffectual  to  prove  marriage  by  reason  of  the  existence, 
at  a  previous  period,  of  some  bar  to  the  interchange  of 
consent" 

Continuing,  he  assumes  to  assert  the  rule  that: 

"There  is  no  foundation  for  the  argument  that  the 
matrimonial  consent  must  of  necessity  be  referred  to  the 
commencement  of  the  cohabitation.    •     •     •    i  think  a 


t,L.ooglc 


Parker  v.  De  Bbrnardi 


Opinion  of  the  Conrt — McCarran.  C.  J. 


sounder  rule  and  principle  of  law  •  •  •  that  you 
must  infer  the  consent  to  have  been  given  at  the  first 
moment  when  you  find  the  parties  able  to  enter  into  the 
contract." 

This  language  was  again  quoted  with  approval  in  the 
De  Thoren  case,  gupra.  In  establishing  the  rule  applicable 
to  such  cases,  Lord  Chelmsford  declared: 

"If  the  cohabitation  begins  in  an  illicit  intercourse,  and 
is  continued  after  the  bar  to  marriage  (whatever  it  may 
be)  is  known  to  be  removed,  habit  and  repute  may  have 
their  proper  operation  upon  the  continuing  cohabitation, 
which  is  not  to  be  referred  to  the  original  intercourse." 

Lord  Selborne,  in  addressing  himself  to  the  subject 
under  the  Scottish  law,  said: 

"It  is,  however,  an  error  to  suppose  that  what  is  called 
habit  and  repute  is  a  mere  element  of  proof  directed  to 
the  establishment  of  the  actual  constitution  of  marriage  at 
some  moment  of  time,  supposed  to  be  single  and  definite, 
though  not  precisely  ascertained  by  such  mutual  declara- 
tions as  would  be  necessary  for  the  direct  proof  of  a 
marriage  per  verba  de  priesenti.  Consent  to  be  married 
persons  (it  matters  not  in  what  manner  expressed,  or 
whether  expressed  at  all,  otherwise  than  tacitly,  r^nis  et 
factis)  is  all  that  is  necessary  to  infer  in  these  cases,  from 
habit  and  repute— the  mutual  consent,  and  not  the  mode 
of  declaring  or  interchanging  it,  being  that  which,  by  the 
law  of  Scotland,  constitutes  marriage." 

This  same  doctrine  was  referred  to  in  the  early  case  of 
Hyde  v.  Hyde,  3  Bradf.  {N.  Y. )  509,  wherein  the  court  held 
that,  where  the  intercourse  had  been  in  the  inception 
meretricious,  there  must  be  evidence  to  show  that  the 
character  was  subsequently  changed,  but  it  was  not 
indispensable  to  prove  a  ceremonial  marriage.  If  the 
parties  by  their  conduct  and  declarations  professed  to  be 
bound  by  marital  ties,  and  thus  exhibited  the  continuation 
of  their  cohabitation  upon  a  different  footing  from  what 
it  had  formerly  been,  the  conclusion  may  be  in  favor  of 
marriage.     In  the  case  of  Mottis  v.  Davies,  5  CI.  &  Fin. 
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168,  Lord  Lyndhurst,  speaking  of  the  consideration  to  be 
given  in  favor  of  marriage,  said: 

"The  presumption  of  law  is  not  lightly  to  be  repelled. 
It  is  not  to  be  broken  in  upon  or  shaken  by  a  mere 
balance  of  probability.  The  evidence  for  the  purpose  of 
repelling  it  must  be  strong,  distinct,  satisfactory,  and 
conclusive." 

Much  of  the  doctrine  asserted  by  the  early  case  of 
Campbell  v.  Campbell,  supra,  otherwise  known  as  the 
Breadalbane  case,  has  not  been  universally  accepted  by 
the  courts  of  the  several  jurisdictions  in  the  United 
States,  but  in  the  case  of  Travers  v.  Reinhardt,  206  U.  S. 
423,  27  Sup.  Ct.  563,  51  L.  Ed.  865,  the  supreme  court, 
speaking  through  Mr.  Justice  Holmes,  quoted  approvingly 
from  the  decision  of  the  House  of  Lords  in  that  case: 

"*  *  *  That  cohabitation  as  husband  and  wife  is  a 
manifestation  of  the  parties  having  consented  to  contract 
the  relationship  inter  ee.  It  is  a  holding  forth  to  the 
world  by  the  manner  of  daily  life,  by  conduct,  demeanor, 
and  habit,  that  the  man  and  woman  who  live  together 
have  agreed  to  take  each  other  in  marriage  and  to  stand 
in  the  mutual  relation  of  husband  and  wife;  and  when 
credit  is  given  by  those  among  whom  they  live,  by  their 
relatives,  neighbors,  friends,  and  acquaintances,  to  these 
representations  and  this  continued  conduct,  then  habit 
and  repute  arise  and  attend  upon  the  cohabitation." 

The  Supreme  Court  of  the  United  States  in  that  case 
had  presented  to  it  facts  and  circumstances  very  similar 
to  those  presented  by  the  record  in  the  case  at  bar,  and 
there,  as  here,  the  evidence  supporting  the  marriage  rela- 
tion consisted,  among  other  things,  in  the  act  of  the 
parties  in  signing  a  mortgage  as  husband  and  wife,  each 
of  the  parties  signing  the  surname  of  the  husband. 

In  the  case  of  GaU  v.  Gall,  114  N.  Y.  109,  21  N.  E.  106. 
the  court  was  dealing  with  a  case  where  the  evidence 
established  illicit  relations  between  the  parties  on  the 
occasion  of  their  first  cohabitation,  and  where  in  the  first 
instance  nothing  in  their  conduct  or  reputation  indicated 
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the  marriage  relation.  Later,  however,  the  parties  lived 
openly  together  as  husband  and  wife,  and  were  recog- 
nized as  such  by  their  relatives  and  by  parties  in  business 
transactions.  The  court  there  held  that,  even  though  the 
intercourse  was  at  first  illicit  and  was  not  then -accom- 
panied by  any  of  the  evidences  of  marriage,  yet  inasmuch 
as  it  later  assumed  a  matrimonial  character  and  was  sur- 
rounded by  the  evidences  of  a  valid  marriage,  a  question 
of  fact  arose  for  the  determination  of  the  jury.  It  was 
for  the  jury  to  weigh  the  presumption  arising  from  the 
meretricious  character  of  the  relationship  in  its  origin, 
with  a  presumption  arising  from  subsequent  acknowledg- 
ments, declarations,  repute,  and  so  forth,  and  decide 
whether  all  of  the  circumstances  taken  together  were 
sufficient  evidence  of  marriage. 

It  will  be  observed  that  the  instruction  here  compl^ned 
of  takes  from  the  jury  a  very  salient  rule  of  law  that  has 
found  sanction  at  the  hands  of  most  eminent  authors, 
to  the  effect  that  every  intendment  of  the  law  is  in  favor 
of  matrimony,  and  wherever  there  is  room  for  a  presump- 
tion, it  operates  in  favor  of  a  valid  marriage.  {Shepard 
V.  Carter,  86  Kan.  125,  38  L.  R.  A.  n.  s.  568. ) 

The  presumption  in  favor  of  a  valid  marriage  has  been 
declared  to  be  one  of  the  strongest  known  to  the  law. 
This  is  especially  true  where  by  the  declaration  of  the 
parties  such  marriage  has  been  asserted  or  where  by 
their  acts  or  conduct,  together  with  their  continuous 
cohabitation,  such  relationship  has  been  established  to 
their  friends,  relatives  and  associates.  This  presump- 
tion of  valid  marriage  is  one  which,  in  our  judgment, 
may  properly  be  indulged  in,  even  though,  as  here, 
the  circumstances  indicate  illicit  relations  in  the  first 
instance,  but  where,  as  here,  the  parties,  after  the  removal 
of  the  impediment  by  which  their  relations  were  made 
illicit,  continued  to  cohabit;  and  especially  is  this  pre- 
sumption to  be  indulged  in  where,  as  in  the  case  at  bar, 
we  find  the  parties  transacting  business  as  husband  and 
wife  and  otherwise  openly  and  publicly  declaring  their 
relationship. 


:,.ndty  Google 


Parker  v.  Db  Bernardi 


OplnloQ  of  thD  Court— McCamin,  C.  J. 

To  this  effect  we  find  the  very  recent  case  of  Haywood  v. 
Nichols,  160  Pac.  982;  and  to  the  same  effect  are  the  cases 
of  Shepard  v.  Carter,  supra,  and  Sckuhart  v.  Schuhart, 
78  Am.  St.  Rep.  342. 

In  a  leadinfr  case  which  deals  at  length  and  learnedly 
with  the  subject  under  consideration,  wherein  the  courts 
of  New  York  had  occasion  to  pass  upon  a  similar  ques- 
tion, it  was,  as  we  think,  properly  held  that  the  common 
law  presumes  marriage;  that  is,  it  presumes  every  mar- 
riage legitimate  until  the  contrary  is  shown,  as  it  pre- 
sumes every  man  innocent,  and  that  every  man  obeys 
the  mandate  of  the  law  and  performs  his  social  and 
official  duties  until  the  contrary  is  shown.  (CaiyoKc  v. 
Ferrie,  23  N.Y.  90.) 

In  our  research  for  authority  on  the  subject  at  hand 
and  for  light  to  guide  us  in  the  proper  interpretation  of 
the  rule,  we  have  found  no  jurisdiction  in  which  mere- 
tricious cohabitation  has  been  dealt  with  more  severely 
than  in  the  courts  of  the  State  of  New  York.  (Bates  v. 
Bates.  7  Misc.  Rep.  547,  27  N.  Y.  Supp.  872;  Foster  v. 
Hawley,  8  Hun,  68;  Wilcox  v.  Wilcox,  46  Hun,  32, 10  N.  Y. 
St.  Rep.  746;  Chamberlain  v.  Chamberlain,  71  N.  Y.  423.) 

The  tenor  of  the  decisions  in  these  cases  is  to  the  effect 
that  if  the  cohabitation  is  meretricious  in  its  origin,  its 
continuance  must  be  presumed  until  proof  of  a  change 
and  of  marriage.  Hence,  Mr.  Wattershall,  in  his  work 
on  The  Law  of  Domestic  Relations  in  the  State  of  New 
York,  page  14,  asserts  the  rule  as  established  in  New  York 
to  be  that  an  illicit  relation  between  man  and  woman  is 
presumed  to  continue  as  such.  It  will  never  ripen  into 
marriage  until  the  parties  by  a  new  agreement  make  the 
relation  matrimonial.  But,  notwithstanding  the  earlier 
cases  as  reported  from  the  several  courts  of  New  York, 
which  to  a  greater  or  less  extent  support  this  rule,  an<i 
notwithstanding  the  apparent  tendency  of  the  courts  of 
that  jurisdiction  to  hold  rigidly  to  such  a  doctrine,  we 
find  what  we  deem  to  be  a  more  modern  and  humane 
rule,  and  indeed  one  which  to  our  mind  more  correctly 
conforms  to  the  spirit  of  the  common  law  as  interpreted 
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by  the  earlier  writers,  asserted  in  such  cases  as  FeTiton 
V.  Reed,  4  Am.  Dec.  244,  and  CavjoUe  v.  Ferrie,  supra, 
and  the  case  of  Hvnes  v.  McDermott,  91  N.  Y.  451,  43  Am. 
Rep.  677. 

In  the  latter  case,  the  Court  of  Appeals  of  New  York 
took  occasion  to  remark: 

"The  presumption  of  marriage,  from  a  cohabitation 
apparently  matrimonial,  is  one  of  the  strongest  presump- 
tions known  to  the  law.  •  •  •  The  law  presumes 
morality,  not  immorality;  raarriage.  and  not  concu- 
binage; *  ♦  •  where  there  is  enough  to  create  a 
foundation  for  the  presumption  of  marriage,  it  can  be 
repelled  only  by  the  most  cogent  and  satisfactory  evi- 
dence. " 

And  in  that  case  we  find  the  learned  justice  who 
delivered  the  opinion  of  the  court  quoting  with  approval 
the  language  of  Lord  Lyndhurst  in  the  case  of  Morris  v. 
Davies,  supra. 

In  the  case  of  Gall  v.  Gall,  supra,  the  court  dealing  with 
the  question  of  presumption  in  such  matters,  stated  the 
rule  to  be  that  where  it  is  admitted  that  the  cohabitation 
of  the  parties  was  illicit  in  its  origin,  the  presumption  is 
that  it  was  continuous,  and  before  it  can  be  characterized 
as  a  lawful  relation,  proof  is  required  of  such  acts  and 
circumstances  as  indicate  that  the  relation  has  ceased  to  be 
illicit  and  becomes  matrimony.     However,  the  court  said: 

"It  is  sufficient  if  the  acts  and  declarations  of  the 
parties,  their  reputation  as  married  people  and  the  cir- 
cumstances surrounding  them  in  their  daily  lives  naturally 
lead  to  the  conclusion  that,  although  they  began  to  live 
together  as  man  and  mistress,  they  finally  agreed  to 
live  together  as  husband  and  wife." 

In  the  case  of  Tracy  v.  Frey,  88  N.  Y.  Supp.  874,  the 
matter  of  the  application  of  the  rule  of  presumption  as  it 
has  been  applied  by  the  courts  of  the  State  of  New  York 
is  gone  into  at  length. 

The  doctrine  asserted  in  the  case  of  GaU  v.  GaU,  supra, 
we  find  approved  in  the  later  case  of  In  Re  TerwiUi- 
ger's  Estate,  118  N.  Y.  Supp.  424.     In   the  latter  case. 
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sanction  is  given  to  the  principle  that  even  where  the 
relation  in  its  inception  was  meretricious,  and  although 
there  was  no  proof  of  any  ceremonial  marriage  or  other 
contract  of  marriage  thereafter,  yet  subsequent  marriage 
relation  may  be  presumed  from  the  continued  cohabita- 
tion and  from  such  acta  and  declarations  as  indicate  the 
intention  of  the  parties  to  assume  the  legitimate  marital 
status. 

Hence  we  may  observe  that,  even  under  the  rigid  rule 
adhered  to  by  the  courts  of  New  York,  the  instruction 
here  given,  and  which  is  here  assigned  as  error,  would 
not  have  received  sanction.  Under  the  instruction  as 
given  by  the  trial  court  in  the  case  at  bar,  nothing  short 
of  a  preponderance  of  the  proof  sustaining  a  valid  mar- 
riage contract  made  and  entered  into  between  the  parties 
in  the  State  of  Nevada  would  support  the  existence  of  the 
marital  relation.  This  instruction,  in  the  way  in  which  it 
was  given,  took  from  the  jury  the  long-established  rule 
of  presumption  in  favor  of  the  legitimacy  of  the  marriage 
relation.  But  it  did  more  than  that;  it  called  for  the 
establishment  by  a  preponderance  of  proof  of  the  actual 
making  of  a  valid  marriage  contract  by  and  between  the 
parties  after  the  impediment  which  existed  with  reference 
to  the  respondent  here  had  been  removed.  The  jury 
could  view  this  instruction  in  no  other  light  than  calling 
for  proof  of  another  and  new  agreement,  either  verbal 
or  in  writing,  entered  by  the  parties  after  they  came  to 
Nevada 

We  have  referred  to  the  rule  asserted  by  the  early 
writers  upon  the  subject,  and  we  find  this  supported  and 
sustained  by  a  strong  line  of  modern  authority.  We 
think  a  correct  statement  of  the  rule  to  be  that,  where  the 
cohabitation  was  illicit  or  meretricious  in  the  beginning, 
the  burden  of  proof  is  upon  those  asserting  a  valid  mar- 
riage, nevertheless  there  is  no  presumption  that  the 
relationship  continued  to  be  illicit.  It  is  a  matter  of  proof, 
and  not  of  presumption,  whether  the  relationship  con- 
tinued to  be  illicit,  or  whether  it  was  changed  to  a  legal 
and  moral  status;  and  the  only  presumption  to  be  indulged 
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in  in  such  matters  is  in  favor  of  the  legitimacy  of  the 
relationship.  Moreover,  we  are  of  the  opinion,  in  the  light 
of  what  we  deem  the  weight  of  recent  authority,  that  the 
rule  would  be  more  correctly  stated  to  say  that,  although 
cohabitation  between  a  man  and  woman  was  in  the  first 
instance  illicit  or  meretricious,  a  valid  marriage  under  the 
common  law  may  be  shown  by  proof  that  the  parties 
sustained  toward  each  other  the  relation  of  husband  and 
wife  after  the  impediment  to  their  marriage  had  been 
removed.  This  doctrine  we  find  supported  by  eminent 
authority.  (Coad  v.  Coad.  87  Neb.  290,  127  N.  W.  455; 
Prince  v.  Edwards,  175  Ala.  532,  57  South.  714;  Drawdy  v. 
Hesters.  130  Ga.  161,  60  S.  E.  451,  15  L.  R.  A.  n.s.  190; 
Darling  v.  Dent,  82  Ark.  76,  100  S.  W.  747.)  And  to  the 
same  effect  is  the  case  of  In  Re  Fitzffibbons,  162  Mich. 
416, 127  N.  W.  313,  139  Am.  St.  Rep.  670. 

In  our  judgment  the  language  of  the  trial  court  as 
used  in  this  instruction  conveyed  an  erroneous  impres- 
sion to  the  jury,  by  reason  of  which  they  were  misled; 
for,  even  though  it  may  be  contended  for  as  a  proposi- 
tion of  law  that  where  at  the  inception  the  relationship 
is  illegal  or  illicit,  and  the  presumption  of  the  continu- 
ance of  such  relationship  applies  until  there  is  a  change  in 
the  circumstances,  yet  even  then  and  under  such  condi- 
tions the  presumption  of  marriage  is  warranted,  where  a 
very  slight  change  is  indicated  by  the  habits  or  declara- 
tions of  the  parties.  (Smith  v.  Smith,  84  Ga.  440, 11  S.  E. 
496,  8  L.  R.  A.  362.)  Even  where  the  only  proof  in  the 
case  is  of  continuous  cohabitation,  the  jury  may  be  war- 
ranted in  indulging  in  the  presumption  that  it  is  lawful. 
But  where  to  this  is  added  some  affirmative  proof  of  the 
parties  having  held  themselves  out  as  husband  and  wife, 
as  in  the  case  at  bar,  it  adds  just  so  much  to  the  force  of 
the  presumption.  (1  Andrews,  American  Law,  2d  ed. 
sec.  486.) 

In  the  case  of  Drawdy  v,  Hesters,  supra,  the  question 
was  considered  under  circumstances  presented  by  the 
record  somewhat  similar  to  the  matter  at  bar.  An 
instruction  was  offered  containing  the  words: 
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"I  charge  you  that  marriage  arises  and  exists  in 
contract,  and  it  needs  to  be  proved  as  other  civil  con- 
tracts, when  property  rights  are  involved  and  depended 
upon. " 

The  Supreme  Court  of  Georgia,  in  passing  upon  the 
proposed  instruction,  said: 

"The  use  of  the  words  'and  it  needs  to  be  proved  as 
other  civil  contracts'  is  rather  indefinite,  and  tends  to  mini- 
mize  the  value  of  evidence  of  general  repute  and  the  effect 
of  parties  holding  themselves  out  as  husband  and  wife." 

In  the  case  of  Darling  v.  Dent,  supra,  the  court  had 
presented  to  it  the  case  of  a  married  woman  having  sep- 
arated from  her  husband  and  having  gone  into  a  foreign 
state,  there  cohabiting  with  the  man  Darling,  the  cohabi- 
tation continuing  for  some  time.  The  impediment  to  a 
legal  marriage  relation  with  Darling  was  removed  only 
by  the  death  of  her  husband.  The  court  took  occasion  to 
remark  that: 

"While  it  is  true  that,  if  it  be  shown  that  the  relations 
between  Darling  and  Mrs.  Williams  were  illicit  in  the 
beginning,  the  burden  is  upon  those  asserting  a  valid 
marriage  agreement  to  show  that  such  an  agreement 
was  afterwards  entered  into,  still  there  is  no  presumption 
that  the  relationship  continued  to  be  illicit.  It  is  a  mat- 
ter of  proof,  and  not  of  presumption,  whether  the  rela- 
tionship continued  to  be  illicit,  or  whether  it  was  changed 
to  a  legal  and  moral  status.  Whatever  presumptions 
are  indulged  are  in  favor  of  the  legitimacy  of  such 
relationship. " 

Supporting  this  doctrine  will  be  found  the  very  recent 
case  of  Davis  v.  Whitlock,  90  S.  C.  233,  73  S.  E.  171.  Ann. 
Cas.  1913d,  538;  and  to  the  same  effect  is  Adger  v. 
Ackerman,  115  Fed.  124. 

The  courts  of  Maryland  have  held,  with  a  uniformity 
quite  unvarying,  that  there  cannot  be  a  valid  marriage 
without  a  religious  ceremony.  (Richardson  v.  Smith,  80 
Md.  89. )  Notwithstanding  this,  we  find  in  the  early  case 
of  Redgrave  v.  Redgrave,  38  Md.  93,  the  court  recognized 
the  doctrine  that: 
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"Where  parties  live  together  ostensibly  as  man  and 
wife,  demeaning  themselves  towards  each  other  as  such, 
and  are  received  into  society  and  treated  by  their  friends 
and  relations  as  having  and  being  entitled  to  that  status. 
the  law  will,  in  favor  of  morality  and  decency,  presume 
that  they  have  been  legally  married." 

In  support  of  this  proposition,  the  court  referred  to 
the  cases  of  Hervey  v,  Hervey,  2  W.  Bl.  887,  Goodman  v. 
Goodman,  28  L.  J.  Ch.  1,  and  Jewell  v.  Jewell,  I  How.  219. 

In  referring  to  the  usual  manner  of  proof  by  which 
the  marital  status  might  be  established,  the  court  reaf- 
firmed the  law  as  pronounced  in  Boone  v.  Pumell,  28  Md. 
607,  to  the  effect  that: 

"The  most  usual  way  of  proving  marriage,  except  in 
actions  for  criminal  conversation  and  in  prosecutions 
for  bigamy,  is  by  general  reputation,  cohabitation,  and 
acknowledgment" 

The  Supreme  Court  of  Colorado,  in  the  case  of  Henry 
V.  McNeaXey,  24  Colo.  458,  quoted  approvingly  from  Bishop 
on  Marriage  and  Divorce,  to  the  effect  that: 

"When  a  man  and  woman  are  living  together  in 
apparent  matrimony,  so  that  they  are  accepted  by  the 
community  as  husband  and  wife,  they  are  presumed,  in 
the  absence  of  counter  presumptions  or  proofs,  not  to  be 
violating  the  due  order  of  society  and  breaking  the  law, 
but  to  be  in  fact  married." 

Continuing,  the  court  said: 

"This  presumption,  it  will  be  seen,  is  founded  upon  the 
maxim  that  fraud  and  covin  are  not  generally  presumed; 
the  presumption  of  the  law  being  usually  in  favor  of 
honesty  and  morality." 

4.  Counsel  for  respondent  contends  that,  whatever 
cohabitation  there  might  have  been  by  the  parties  in  this 
state,  such  can  raise  no  presumption  of  common-law 
marriage,  and  that  their  cohabitation  in  this  state  was 
not  such  as  the  law  requires  to  raise  that  presumption; 
and  in  this  respect  much  stress  is  laid  upon  the  fact  that 
the  respondent  conducted  a  house  of  prostitution  in  Reno 
and  resided  therein  at  times.     We  are  not  unmindful  of 


t,L.ooglc 


April,  10171  Parker  v.  De  Bernardi  388 

Opinion  of  the  Court— MeCarran,  C.  J. 

the  facts  presented  by  the  record  as  to  the  private  life  of 
both  of  the  parties  to  the  controversy.  We  know  of  no 
rule  of  law,  at  least  none  such  as  would  be  applicable 
here,  that  would  prevent  a  prostitute  from  intermarriage 
with'  her  paramour.  Certainly,  if  under  such  conditions 
marriage  were  not  performed  by  the  usual  and  ordinary 
ceremony,  it  might,  by  reason  of  the  conduct  of  the  par- 
ties, require  a  higher  degree  of  proof.  A  jury  impaneled 
to  determine  the  question  of  the  marriage  status  of  the 
parties  should  be  permitted  to  consider  the  evidence 
under  a  correct  rule  of  law;  and  while  prostitution  or 
immorality  might  militate  against  the  presumption  of 
legitimacy,  nevertheless  such  ia  for  the  jury  to  consider 
under  proper  guidance.  There  was  evidence  in  this  ease 
going  to  establish  a  mode  of  life  which  if  taken  alone 
would  not  be  conducive  to  the  presumption  of  a  marriage 
relation:  but,  on  the  other  hand,  there  was  evidence  of 
cohabitation,  coupled  with  utterances  and  declarations  by 
the  parties  at  times  far  remote  from  the  occasion  of  any 
controversy.  The  instruction  of  the  court  deprived  the 
appellant  of  the  force  and  effect  of  this  evidence. 

Speaking  on  the  subject  of  the  proof  necessary  to 
establish  the  marriage  relation  where  the  same  is 
claimed  per  verba  de  pneaenti,  the  Supreme  Court  of 
the  United  States,  in  the  case  of  State  of  Maryland  v. 
Baldwin  et  al.,  112  U.  S.  490,  speaking  through  Mr. 
Justice  Field,  gave  expression  to  a  principle  of  law 
which  we  deem  quite  applicable  to  the  matter  at  bar; 
and  in  that  respect  the  court  held  that  to  meet  the  con- 
siderations of  public  policy  in  such  matters,  public  recog- 
nition was  necessary;  and,  exemplifying  this  principle, 
the  court  said: 

"And  it  may  be  made  in  any  way  which  can  be  seen 
and  known  by  men,  such  as  living  together  as  man  and 
wife,  treating  each  other  and  speaking  of  each  other  in 
the  presence  of  third  parties  as  being  in  that  relation, 
and  declaring  the  relation  in  documents  executed  by 
them  whilst  living  together,  such  as  deeds,  wills,  and 
other  fonnal  instruments.    From  such  recognition  the 
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reputation  of  beioK  married  will  obtain  among  friends, 
associates  and  acquaintances,  which  it  is  of  itself  evi- 
dence of  a  persuasive  character," 

The  parties  are  not  here,  nor  were  they  in  the  aturt 
below,  on  trial  for  their  moral  conduct;  and  even  though 
she  was  a  prostitute,  as  she  declared  herself  to  be,  if  a 
marriage  of  the  highest  and  moat  sacramental  order  had 
been  performed  between  the  parties  it  would  have  had 
no  more  binding  effect  than  a  common-law  marriage  per 
verba  depraesenti  actually  consummated.  If  in  this  union 
property  was  acquired  which  in  its  nature  was  commu- 
nity property,  his  rights  therein,  as  well  as  hera,  are  to 
be  settled,  not  by  their  moral  standing  in  the  community, 
but  by  the  law. 

If  he  declared  her  to  be  his  wife  in  her  presence  and  in 
the  presence  of  others  on  occasions  when  to  save  the 
property  in  question  they  pledged  it  as  security  for  a 
loan,  and  if  she  on  such  occasions,  and  while  she  lived  and 
cohabited  with  him  on  the  premises,  signed  such  mortgage 
as  his  wife  and  with  his  name,  and  if  on  that  occasion  the 
relationship  of  husband  and  wife  existed  between  them 
under  the  common  law,  is  the  relationship  less  now  that 
she  denies  such  because  by  so  doing  it  may  be  to  her 
advantage?  If  she  was  the  wife  of  appellant  when  they 
mutually  asserted  that  fact  in  the  giving  of  a  chattel 
mortgage  to  Frank  Bros.,  in  which  instrument  other 
property  than  the  Rick  Roadhouse  was  pledged,  and  if 
then  they  declared  that  by  common  law  they  were  mar- 
ried, when  did  the  common  law  become  ineffective  as 
binding  their  connubial  relations?  If  at  common  law 
they  were  man  and  wife  for  the  purpose  of  adopting  a 
child  and  giving  it  the  name  which  each  declared  to  be 
theirs,  are  they  now  less  man  and  wife  when,  to  gain  pos- 
session of  the  premises  in  which  for  years  they  cohabited, 
one  of  the  parties  finds  it  more  advantageous  to  deny  such 
relationship? 

As  we  view  the  law  applicable  to  the  subject,  interpreted 
by  jurists  and  text  writers  from  the  very  earliest  times, 
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as  well  as  under  the  present  and  more  modem  theory,  the 
appellant  here  was  entitled  to  have  the  facts  and  circum- 
stances presented  in  the  light  of  a  different  instruction. 
The  instruction  here  complained  of  set  at  naught  all  of  the 
circumstances  arising  out  of  the  transactions  wherein 
the  parties  had  publicly  and  privately  recognized  each 
other  as  husband  and  wife,  and  where  the  respondent  in 
transacting  business  and  in  invoking  the  power  of  the 
courts  in  times  past  had  given  evidence  in  no  uncertain 
way  that  she  was  the  wife  of  appellant.  The  error 
complained  of  was  one  vital  to  the  issues. 

The  order  appealed  from  is  reversed,  with  instructions 
to  the  lower  court  to  grant  a  new  trial. 

It  is  so  ordered. 


[No.  2230] 

EVELYN  WOODS  MERRITT,  Appellant,  v.  FRED- 
ERICK CHARLES  MERRITT,  Respondent. 

llifOrac.22;  IWl'ae.^mi 

1.  IK>MKIIJJ— Bfpkct 

At  roniiuon  Inw.  It  wji 
hor  niari-iDKe  loirt  her  o 
haHbaiiil. 

2.  DOMICILE— Wife's  Uiuht  to  AcgriRK. 

A  wife  niny  nttiulre  niirt  iiiaiiitnlii  n  ilimiU-iU'  upptirfltp  friiiii 
tliat  of  tier  buelMnd. 

3.  Divorce— J  i-RisDicTioH. 

A  complaint  In  divon-«>  nIl4>KlnK  iilnliitllTH  residence  in  W. 
couutj',  that  defendant  in  within  the  Jurisdiction  of  the  court 
mid  can  bo  nerved  in  W.  iiiuiity.  giveji  the  court  Jurisdiction 
under  net  of  February  iS.  l!nr>  (StatH.  1915.  c.  2«),  section  1. 
aiiiendiiiK  Stats.  ISttl.  c.  Xi.  mpc.  22.  tElvlug  Jurl)idl<-t<on  If  defen- 
dant can  Ik>  found  In  tiic  county. 

(IX  iiKiiK-vnix*; 

1.  DlVOKCE- — liONA  Fll>E  Kehiiie.mI':^Kviiienck. 

Evidence  in  a  suit  for  divorce  lirlil  Hiifflcieiit  to  eMtiiUllsh 
plRintltTn  bnnn  flilr  reMldcnce  within  the  Btiite.  ttiouKti  nhc 
iidinltted  Hlie  wflK  HviiiK  iit  a  hotel  iiiid  ownctl  no  pro|>erly 
within  the  Htate. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 


:,.ndty  Google 


HERRITT  v.  HBRRtTT 


Arzuiueiit  for  AppellBot 


Action  for  divorce  by  Evelyn  Woods  Herritt  against 
Fred  Charles  MerritL  From  a  judgment  that  the  coart 
was  without  jurisdiction  and  an  order  denying  plaintiff's 
motion  for  a  new  trial,  plaintiff  appeals.  Judgment  and 
order  reversed. 

M.  B.  Moore,  for  Appellant: 

Under  the  law  and  the  facts  as  presented  in  the 
record,  appellant  is  entitled  to  an  order  of  this  court  that 
this  action  be  remanded,  with  instructions  to  the  lower 
court. to  enter  a  decree  of  divorce  as  prayed  for  in  the 
complaint;  or  if,  after  a  full  consideration  of  all  the  facts, 
this  court  is  of  the  opinion  that  the  trial  court  was  with- 
out jurisdiction,  appellant  is  entitled  to  an  order  remand- 
ing the  case,  with  instructions  to  the  lower  court  to  vacate 
its  former  order  and  dismiss  the  action. 

Unless  a  fraud  was  perpetrated  upon  the  court,  the 
lower  court  had  jurisdiction,  and,  having  jurisdiction, 
should  have  granted  the  relief  prayed  for.  ( Wallace  v. 
Woi/oce,  50  Ati.  788.) 

The  residence  of  a  party  must  be  construed  in  accor- 
dance with  the  provisions  of  section  3609,  Revised  Laws 
of  1912,  and  section  1,  Statutes  of  1913,  p.  493.  (Fleming 
V.  Fleming.  134  Pac.  445. ) 

Our  laws  are  enacted  and  our  courts  organized  for  the 
benefit,  protection  and  relief  of  our  own  people,  and  of 
those  who  may  bring  themselves  within  the  provisions  of 
our  statutes;  and  it  is  not  a  question  for  this  court  to 
determine  what  view  a  court  of  some  other  state,  whose 
laws  and  needs  are  different  from  ours,  may  take.  The 
legislature  having  passed  the  act,  it  is  the  duty  of  our 
courts  to  enforce  it  and  to  construe  it  in  accordance  with 
the  intention  of  the  legislative  body  enacting  it,  regard- 
less of  the  opinion  of  the  courts  of  other  states.  As  has 
been  well  said  by  this  court,  it  is  not  the  duty,  privilege, 
or  within  the  powers  of  the  courts  of  this  state  to  le^s- 
late  something  into  an  act  not  fairly  intended  by  the 
legislature.     (Twdfiwionn  v.  Tiedemann,  36  Nev.  494.) 

Ordinarily  an  appellate  court  will  not  disturb,  but  will 
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adopt,  the  findings  of  the  trial  court  where  there  is  a 
conflict  of  the  evidence.  The  rule  is  otherwise,  however, 
where  there  is  a  substantial  failure  of  the  evidence  to 
support  the  findings.    (MiUerv.  Miiier,  64  Pac.  415.) 

The  question  of  residence  at  the  trial  of  such  a  case 
as  this  is  a  question  of  fact,  the  same  as  any  other  mate- 
rial allegation  in  the  complaint.  {Winans  v.  Winans,  28 
L.  R.  A.  992;  Stieed v.  Sneed,  123  Pac.  314;  Millerv.  MiUer, 
64  Pac.  415.) 

Hoyt,  Gibixms  &  French,  Amid  Curiae: 

There  was  no  intention  on  the  part  of  the  trial  court  to 
repudiate  the  authority  of  the  well-known  case  of  Tiede- 
mannv.  Tiedemann,  36Nev.idi.  The  court  recognized  the 
authority  of  the  Tiedemann  case,  but  believed  that  the  case 
at  bar  lacked  proof  of  a  showing  of  intent  on  the  part  of 
plaintiff  to  reside  in  Nevada;  consequently  the  court  was 
obliged  to  find  want  of  jurisdiction.  No  part  of  the 
opinion  of  the  court  is  devoted  to  a  discussion  of  the 
weight  of  the  evidence  taken,  nor  of  the  sufficiency  of 
the  evidence.  All  that  is  said  by  the  court  seems  to  have 
been  directed  to  the  question  of  the  sufficiency  of  the 
complaint.  The  finding  of  fact  upon  which  the  court 
based  the  judgment  of  dismissal  was  that  "the  proof  sub- 
mitted is  not  sufficient  to  give  the  court  jurisdiction  in 
said  cause."  This  finding  can  be  reversed  only  if  this 
court  concludes  from  an  inspection  of  the  testimony  taken 
that  all  of  the  elements  of  jurisdiction  were  in  fact  suffi- 
ciently proved  by  the  plaintiff  and  her  witnesses.  Bona 
fide  residence  is  essential,  in  addition  to  bodily  presence 
within  the  county,  which  bona  fide  residence  is  just  as 
essential  where  the  length  of  residence,  as  in  this  case, 
is  not  important,  as  where  the  length  of  residence  is 
important.  If  the  evidence  fails  to  disclose  that  the 
plaintiff  was  a  hoiia  fide  resident,  it  would  follow  that  one 
essential  is  missing,  and  that  the  lower  court  was  there- 
fore justified  in  its  finding. 

While  it  may  be  true  that  there  is  no  evidence  before 
the  court  which  negatives  the  h(mafid£s  of  the  residence 
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of  plaintiiF,  it  is  equally  true  that  there  is  not  one  word 
of  testimony  to  be  found  in  any  part  of  the  record  that 
shows  that  she  adopted  this  state  or  the  county  as  her 
home  or  domicile  within  the  meaning  of  the  word 
residence  as  commonly  applied  in  divorce  proceedinga. 
Merely  to  come  to  this  state  and  remain  lon^  enough  to 
obtain  a  divorce  does  not  constitute  residence  within  the 
meaning  of  the  law  of  divorce.  {Presgon  v.  Presson,  38 
Nev.203.> 

By  the  Court,  McCabban,  J. : 

This  is  an  appeal  from  a  judgment  rendered  by  the 
district  court  of  the  Second  judicial  district  and  from  an 
order  denying  appellant's  motion  for  a  new  trial. 

The  action  in  the  lower  court  was  one  for  divorce.  The 
judgment  and  decree  rendered  by  the  court  below  was  as 
follows: 

"It  is  therefore  ordered,  adjudged  and  decreed  that  the 
court  is  without  jurisdiction  in  said  cause;  and  itis  there- 
fore ordered,  adjudged  and  decreed  that  the  plaintiff  take 
nothing  by  this  action, " 

By  this  decree  as  entered  and  found  in  the  records,  it 
must  be  assumed  that  the  court  dismissed  the  proceedings 
for  want  of  jurisdiction. 

While  it  might  appear  that  the  court  attempted  to  make 
findings  on  the  merits  of  the  case,  it  will  not  be  presumed 
here  on  review  that  such  was  in  reality  the  intention  of 
the  court,  inasmuch  as  the  court  by  its  judgment  and 
decree  found  itself  without  jurisdiction  to  entertain  the 
cause.  If  the  court  was  without  jurisdiction,  either  by 
reason  of  the  subject-matter  of  the  action  or  by  reason  of 
the  failure  of  the  parties  to  bring  themselves  within  that 
jurisdiction,  it  will  not  be  contended,  we  apprehend,  that 
the  court  had  any  power  to  determine  the  merits  of  the 
action.  Nor  do  we  assume,  in  view  of  the  form  of  the 
judgment,  that  the  court  in  reality  attempted  to  determine 
the  case  on  its  merits. 

In  this  proceeding,  we  are  confronted  with  a  situation 
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that  brings  before  us  a^ain  the  much-discussed  divorce 
statute  of  our  state. 

Section  1  of  appellant's  complaint  in  the  court  below 
sets  forth: 

"That  plaintiff  resides  in  the  city  of  Reno,  county  of 
Washoe,  State  of  Nevada;  and  that  said  defendant  is  at 
the  time  of  signing;  and  filing  of  this  complaint  within  the 
jurisdiction  of  this  court  and  that  service  of  the  summons 
and  other  process  may  be  made  upon  him  in  Washoe 
County,  Nevada." 

Our  divorce  statute,  enacted  by  the  legislature  of  1915, 
approved  February  23, 1915,  is  in  part  as  follows: 

"Sec.  22.  '  Divorce  from  the  bonds  of  matrimony  may 
be  obtained,  by  complaint  under  oath,  to  the  district  court 
of  the  county  in  which  the  cause  therefor  shall  have 
accrued,  or  in  which  the  defendant  shall  reside  or  be 
found,  or  in  which  the  plaintiff  shall  reside,  if  the  latter 
be  either  the  county  in  which  the  parties  last  cohabited, 
or  in  which  the  plaintiff  shall  have  resided  six  months 
before  suit  be  brought,  for  the  following  causes.  •  •  *  " 
(Stats.  1915,  p.  26.  amending  Stats.  1861,  c.  33.) 

The  power  of  our  legislature  to  enact  this  statute,  and 
others  of  simitar  nature,  wherein  that  body,  representing 
the  people  of  the  state,  seeks  to  regulate  marriage  and 
divorce,  will,  we  apprehend,  not  be  questioned.  As  was 
said  by  Mr.  Chief  Justice  Talbot  in  his  concurring  opinion 
in  the  case  of  Tiedemann  v.  Tiedemann,  36  Nev.  501: 

"Generally  speaking,  the  marital  status  of  the  citizen, 
the  age  of  consent,  the  manner  in  which  marriage  may 
be  solemnized,  the  obligations  it  imposes  affecting  per- 
sonal or  property  rights,  the  time,  condition  of  residence 
and  causes  required  for  obtaining  divorce,  are  all  within 
the  control  of  the  state  and  subject  to  her  laws  as  enacted 
by  the  legislature. " 

We  have  here  before  us,  then,  the  policy  of  our  state 
applicable  to  the  subject  of  divorce  as  that  policy  is 
framed  and  enacted  by  the  legislature,  the  representa- 
tives of  the  people.    The  courts  have  neither  the  power 
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nor  the  right  to  read  into  that  statute  anything  not  there 
found,  nor  to  strike  therefrom  that  which  is  there  pre- 
sented. The  legislature  in  enacting  this  statute  sought 
to  prescribe  certain  jurisdictional  prerequisites,  in  view 
of  which  or  on  the  presentation  of  which  the  district 
courts  of  the  state  might  take  jurisdiction  where  parties 
sought  to  secure  dissolution  from  the  bonds  of  matri- 
mony. Any  one  of  five  conditions  presented  in  a  verified 
complaint  would,  as  we  view  this  statute,  be  sufficient  to 
give  the  district  court  jurisdiction.  The  district  court 
might  take  jurisdiction:  (1)  If  the  cause  of  action  there- 
for accrued  in  the  county;  (2)  if  the  defendant  resides  in 
the  county;  (3)  if  the  defendant  may  be  found  in  the 
county;  (4)  if  the  plaintiff  reside  in  the  county,  if  such 
county  be  the  one  in  which  the  parties  last  cohabited; 
(5)  if  the  plaintiff  reside  in  the  county  for  a  period  of 
six  months  before  suit  be  brought.  Time  of  residence  is 
not  essential  to  any  of  the  conditions,  save  and  except 
the  fifth;  and  in  that  case  a  residence  of  six  months  is  a 
part  of  the  condition. 

The  complaint  in  this  action  makes  the  specific  allegation 
that  plaintiff  resides  in  the  city  of  Reno,  county  of 
Washoe,  State  of  Nevada;  and  further  that  the  defen- 
dant at  the  time  of  signing  and  filing  of  the  complaint 
was  within  the  jurisdiction  of  the  court  and  that  service 
of  summons  and  other  process  might  be  made  upon  him 
in  Washoe  County,  Nevada.  The  return  of  the  sheriff 
shows  that  the  summons  was  personally  served  upon  the 
defendant,  Frederick  Charles  Merritt,  within  Washoe 
County.  The  appellant  in  this  action  sought  to  confer 
jurisdiction  upon  the  district  court  of  Washoe  County 
under  the  third  condition  as  we  have  above  enumerated 
them,  namely,  by  the  allegation  that  the  defendant  was 
to  be  found  within  Washoe  County  and  hence  within  the 
jurisdiction  of  the  Second  judicial  district  court 

1.  In  the  case  at  bar,  as  in  all  cases  of  a  similar 
character,  the  important  question  to  determine  is  that  of 
jurisdiction.     In  determining  this  we  must  look  to  the 
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status  of  the  parties.  This  brings  us  to  the  question  of 
domicile  or  residence.  At  common  law,  it  was  a  well- 
founded  rule  that  a  woman  on  her  marria^  loses  her 
own  domicile  and  acquires  that  of  her  husband.  (Barber 
V.  Barber,  16  U.  S.  582,  16  L.  Ed.  226;  Harrisfmv. 
Harrison,  20  Ala.  629,  56  Am.  Dec.  227;  Jenjiesa  v.  Jenneas, 
24  Ind.  355. 87 Am.  Dec.  335;  Hairstonv.  Hoirston,  27 Miss. 
704,  61  Am.  Dec.  530;  Ann.  Cas.  1912D,  400,  see  note.) 

2.  That  she  may  acquire  a  separate  and  distinct  domicile 
from  that  of  her  husband  is  a  rule  established  by  the 
courts  of  England  (2  Bish.,  Marriage  and  Divorce,  sec. 
63),  as  well  as  by  the  courts  of  the  several  jurisdictions 
in  the  United  States  (Frary  v.  Frary,  10  N.  H.  61,  32  Am. 
Dec.  395;  Tolen  v.  Tden,  2  Blackf.  [Ind.  ]  21  Am.  Dee.  742; 
MqffdU  V.  Mf^att.  5  Cal.  280;  Haddock  v.  Haddock,  201 
U.  S.  562,  26  Sup.  Ct  525,  50  L.  Ed.  867,  5  Ann.  Cas.  1; 
Succession  of  Benton,  106  La.  494,  31  South.  123,  59  L.  R.  A. 
136).  The  right  of  the  wife  to  acquire  and  maintain  a 
separate  domicile  from  that  of  her  husband  arises  out  of 
the  necessity  presenting  itself  in  the  case  and  is  based 
upon  the  assertion  on  the  part  of  the  compl^ning  wife  of 
grounds  or  causes  by  reason  of  which  the  matrimonial 
unity  no  longer  exists  in  fact.  (AtherUm  v.  AtherUm,  155 
N.  Y.  129,  49  N.  E.  933,  40  L.  R.  A.  291,  63  Am.  St.  Rep. 
650;  Frary  v.  Frary,  supra;  Buckholz  v.  Buchholz,  63  Wash. 
213.  115  Pac.  88,  Ann.  Cas.  1912D,  395,  see  note;  Duxstad 
V.  Duxstad,  17  Wyo.  411,  100  Pac.  U2,  129  Am.  St.  Rep. 
1138;  Jenness  v.  Jenness,  supra. ) 

3.  The  allegation  of  those  causes  which  of  themselves 
indicate  that  the  marriage  unity  no  longer  exists  consti- 
tutes the  basis  for  the  rule  that  recognizes  the  right  of 
the  wife  to  prosecute  her  suit  for  divorce  in  a  domicile 
other  than  that  of  her  husband.  Coupled  with  such  alle- 
gations, an  averment  of  residence  constitutes  the  basis  of 
jurisdiction. 

This  entire  matter,  in  so  far  as  the  wording  of  the 
statute  is  concerned  and  its  meaning,  force,  and  signifi- 
cance, was  gone  into  at  length  by  this  court  in  the  case 
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of  Tiedemann  v.  Tiedemann,  supra,  and  the  decision  of 
this  court  in  that  instance,  in  so  far  as  it  dwells  upon  the 
particular  provision  of  the  statute  here  mentioned,  will 
not  be  disturbed. 

It  will  be  remembered  that  so  far  as  the  courts  are 
concerned,  they  have  nothing  to  do  with  the  establish^ 
ment  of  public  policy  or  the  question  of  expediency; 
those  are  matters  for  the  legislative  branch  of  the  gov- 
ernment exclusively.  It  is  but  for  the  courts  to  inter- 
pret a  statute  and  enforce  it  in  the  light  of  constitutional 
provisions.  There  is  nothing  in  either  international  law 
or  in  the  organic  law  of  our  state  that  prohibits  or 
restricts  the  legislature  from  enacting  a  provision  such 
as  the  statute  here  in  question,  wherein  it  seeks  to  deal 
with  the  matter  of  divorce  between  citizens  or  resi- 
dents. 

The  question  of  fraud  or  collusion  does  not  arise  here. 
It  is  not  presented  to  us  in  any  form.  If  it  is  present  in 
the  case,  the  trial  court,  when  the  matter  comes  up  anew, 
can  determine  that  for  itself  upon  the  merits. 

Viewing  it  as  we  do,  that  the  case  of  Tiedemann  v. 
TiedeTtiann,  supra,  was  determinative  of  the  matter  as 
to  the  jurisdiction  of  the  trial  court,  it  follows  that  the 
judgment  of  the  court  and  the  order  denying  the  motion 
for  a  new  trial  must  be  reversed. 

It  is  so  ordered. 

On  Behearing 

By  the  Court,  McCakran,  C.  J. : 

On  petition  of  amid  curix  in  behalf  of  the  district 
courtof  the  Second  judicial  district,  we  granted  rehearing 
in  this  matter,  in  order  that  there  might  be  presented  any 
matter  which  we  inadvertently  or  otherwise  overlooked 
on  the  original  hearing. 

On  the  former  consideration  of  this  case  we  reversed 
the  judgment  of  the  trial  court,  on  the  rule  as  settled  by 
this  court  in  the  cases  of  Tied&mann  v.  Tiedemann,  36 
Nev.  501, 137  Pac.  824,  and  Press&n  v.  Presson,  38  Nev. 
203,  147  Pac.  1081;  and   to  these  authorities  might  be 
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added  Aapinwall  v.  AapinwaU,  40  Nev.  55,  160  Pac.  253, 
Harvard  Law  Review,  February,  1917,  p.  891. 

Counsel  in  their  petition  say: 

"We  believe  that  no  matter  of  law  has  arisen  in  this 
case  upon  which  there  is  any  difference  between  this  court 
and  the  court  below.  Both  courts  entertain  the  belief, 
in  harmony  with  the  doctrine  of  both  the  Tiedemann  and 
Presson  cases  (36  Nev.  501, 137  Pac.  824,  38  Nev.  203,  147 
Pac.  1081),  that  bona  fide  residence  is  just  as  essential 
where  the  length  of  residence,  as  in  this  case,  is  not 
important,  as  where  the  length  of  residence  is  important. " 

Continuing,  they  say: 

"If,  then,  an  inspection  of  the  evidence  in  this  case 
fails  to  disclose  that  the  plaintiff  was  a  bona  fide  resident, 
it  would  follow  that  one  essential  was  missing,  and  that 
the  court  was  therefore  justified  in  finding  that  'the  proof 
submitted  is  not  sufficient  to  give  the  court  jurisdiction. '  " 

Our  inclination  is  rather  to  affirm  our  former  judgment 
without  extended  comment;  but  we  deem  it  not  inadvis- 
able here  to  refer  to  the  evidence  as  presented  in  this 
case  as  to  the  bona  fide  residence  of  appellant.  In  her 
complaint  for  divorce  she  alleges: 

"That  plaintiff  resides  in  the  city  of  Reno,  county  of 
Washoe,  State  of  Nevada." 

In  testifying  as  a  witness  in  her  own  behalf  at  the 
original  hearing,  the  record  discloses  the  following: 

"Q.  You  may  state  your  name.  A.  Evelyn  Woods 
Merritt  Q.  Where  do  you  reside,  Mrs.  Merritt?  A. 
Reno,  Nevada.  Q.  Whereabouts  in  Reno?  A.  At  the 
Riverside  Hotel." 

By  the  testimony  of  H.  H.  Clark  it  was  disclosed  that 
appellant  had  been  a  resident  of  that  establishment  since 
January  16,  1916,  and  continuously  thereafter  to  and 
including  the  date  of  the  trial  in  the  court  below. 

On  the  hearing  in  the  lower  court  and  after  the 
suggestion  of  the  trial  court  to  the  effect  that  he  had 
very  serious  doubts  as  to  the  jurisdiction  of  the  court  in 
the  matter,  the  appellant  was  again  interrogated,  and 
testified: 
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"Q.  Have  you  any  other  home,  or  claim  any  other  home 
or  residence  than  in  the  city  of  Reno?    A.  No." 

Following  this,  the  court  interrogated  as  follows: 

"Q.  Do  you  own  any  property  in  Reno?  A.  No.  Q. 
In  the  State  of  Nevada?  A.  No.  Q.  Have  you  any  busi- 
ness or  profession  or  anything  that  engages  your  atten- 
tion here  at  the  present  time  or  since  you  have  been 
here.    A.  No;  I  simply  live  here." 

On  being  further  interrogated  by  her  attorney  she 
testitied: 

"Q.  Just  one  question:  Your  income  is  derived  from 
what  source  principally,  Mrs.  Merritt?  A.  Several  mort- 
gages, and  some  bonds.  Q.  And  some  stocks?  A.  Bonds. 
Q,  And  when  you  have  been  in  New  York  and  other  sec- 
tions of  the  country,  where  have  you  lived,  at  hotels,  or 
have  you  had  a  home?    A.  Ihave  lived  at  hotelsalways." 

Whatever  may  have  been  in  the  mind  of  the  trial  court 
from  which  he  could  arrive  at  the  conclusion  that  there 
was  a  lack  of  jurisdictional  facts  presented,  the  record 
fails  to  disclose  other  than  a  Ixma  fide  residence  within 
the  jurisdiction.  The  trial  court  apparently  took  the 
witness  in  hand,  and  her  answers  in  response  to  his  inter- 
rogatories were  to  the  effect  that  she  lived  at  a  hotel  in 
the  city  of  Reno;  that  she  owned  no  property  in  Washoe 
County  nor  at  any  other  place  within  the  state.  Neither 
of  these  facts  would  to  our  mind  indicate  anything  mili- 
tating against  the  bona  fides  of  her  residence  within 
the  state.  The  time  was  when  hotels  and  inns  were 
not  regarded  as  permanent  places  of  abode,  but  in  this 
modern  day  and  age  no  such  intimation  or  presumption 
is  justified.  So  far  as  the  showing  made  in  the  court 
below  was  concerned,  the  facts  disclosed  were  sufficient, 
in  our  judgment,  to  warrant  the  court  in  assuming  juris- 
diction and  rendering  the  decree  prayed  for.  Both  parties 
were  before  the  court.  Service  of  summons  was  made 
within  the  county.  The  facts  presented  in  the  court 
below,  as  disclosed  by  the  record,  sustained  the  allega- 
tions in  the  complaint  of  appellant,  and  it  is  our  judgment 
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that  the  court  should  have  assumed  jurisdiction  and  should 
have  rendered  the  decree  of  divorce. 

In  the  case  of  Aspinwall  v.  AspinwaU,  supra,  we 
reasserted  the  rule  that  the  question  of  residence  is  one 
that  may  depend  on  the  act  and  intention  of  the  party 
seeking  to  establish  the  same. 

There  was  nothing  disclosed  by  the  testimony  of  the 
appellant,  neither  was  there  anything  indicated  by  her 
acts  or  conduct,  as  we  find  them,  that  would  go  to  say 
that  her  residence  in  the  county  was  other  than  bona  fide, 
and  certainly  nothing  to  justify  an  inference  contra. 

The  judgment  of  the  lower  court  is  reversed,  with 
instructions  to  that  tribunal  to  enter  the  decree  of  divorce 
as  prayed  for. 

It  is  so  ordered. 


I  No.  2263] 

P.  J.  CONWAY,  Pbtitioneb,  v.  THE  DISTRICT 
COURT  OP  THE  EIGHTH  JUDICIAL  DISTRICT 
OP  THE  STATE  OF  NEVADA,  IN  AND  FOR 
THE  COUNTY  OF  LYON,  and  HON.  T.  C.  HART, 
Judge  op  said  District  Court,  Respondents. 

(104  Pac.  1009) 

1.    pABTNKBatllP — AtTIOSS  AOAI\ST   PaBTNCBS — ClIAKAlTER  OF  JCIIU- 

ME  NT— Individual  Judgme.nt. 

iruder  RcT.  Laws.  Til!:!!).  proTidlng  tlint  ludinuent  mny  1h' 
)(lYen  for  or  against  one  or  more  of  several  plalntifTs  niiil 
for  or  against  one  or  more  or  several  defendants,  aud  atf- 
tlon  5240.  providhiK  that.  In  an  action  against  several  defen- 
dants, the  court  may,  In  Its  d<!«<-retlon.  render  Judgment  aRnlnxt 
one  or  more  of  tliern.  leaving  the  action  to  proceed  afcalnitt  the 
others  whenever  a  scvernl  judgment  Is  pro)>er,  In  an  action 
atcalnat  partners,  the  raurt  did  not  exceed  Its  Jurisdiction  l>y 
rendering  Judgment  against  one  of  them. 

Certiorari  by  P.  J.  Conway  to  the  District  Court  of  the 
Eighth  Judicial  District  of  the  State  of  Nevada,  in  and 
for  Lyon  County,  and  the  Hon.  T.  C.  Hart,  Judge  of  said 
Court,  to  review  a  judgment  against  petitioner.  Pro- 
ceeding disnuBsed. 
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Mack  &  Green,  for  Petitioner: 

"The  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  shall  not  exceed  that  which  he  shall  have 
demanded  in  his  complaint;  but  in  any  other  case  the 
court  may  ^ant  any  relief  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the  issue."  (Rev. 
Laws,  5241.)  This  provision  constitutes  the  limitation 
upon  the  jurisdiction  of  the  court.  (MarshaU,  v.  Golden 
Fleece  M.  Co.,  16  Nev.  173.)  Jurisdiction  is  limited  to  the 
issues  made  by  the  pleading.  {Mundayv.Vail,M^.3.  L. 
422;  Brown  on  Jurisdiction,  par.  2a.)  A  judgment  must 
conform  to  the  pleadings,  and  no  issue  not  included 
therein  may  be  decided  without  exceeding  the  jurisdiction 
of  the  court.  (Frevert  v.  Henry,  14  Nev,  194;  Bachman 
V.  SepuXveda,  39  Cal.  688;  22  Ency.  PI.  &  Pr.  585;  York  v. 
Ftyrtenbury,  25  Pac  163;  Goddardv.  HaH,  10  111.  96.) 

E.  E.  HvU,  for  Respondent: 

If  the  court  found  that  the  defendant  Conway  had 
obligated  himself  jointly  or  severally  for  the  payment  of 
plaintiff's  wages,  it  was  bound  to  render  judgment  against 
said  defendant  accordingly,  even  though  he  was  sued  as 
a  copartner.  Under  the  practice  which  obtains  in  this 
state,  it  is  wholly  immaterial  if  the  defendants  be  named 
as  copartners,  or  otherwise,  if  they,  or  any  of  them,  are 
found  to  be  liable  under  the  contract  sued  upon.  (Morgan 
V.  Rigketti,  45  Pac,  260;  Harrison  v.  McCormaek,  69  Cal. 
620;  Cuyamaca  Granite  Co.  v.  Pacific  Paving  Co.,  95  Cal. 
256,  30  Pac.  525. ) 

Our  legislature  has  done  all  in  its  power  to  cut  off  from 
our  practice  the  old  and  cumbersome  rules  of  the  com- 
mon law  relating  to  practice,  to  the  end  that  complete 
justice  may  be  done  the  parties  to  every  action  brought 
before  the  courts,  and  has  even  gone  so  far  as  to  provide 
a  means  of  binding  parties  to  a  contract  sued  upon  who 
were  not  for  any  reason  made  parties  to  the  action,  by 
any  judgment  rendered  in  the  action.  Thus,  we  have 
the  "joint  debtor"  or  "joint  obligor"  act  incorporated  into 
our  system  of  procedure  in  its  fullest  terms.  "A  plaintiff. 
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suing  against  several  as  partners  for  a  breach  of  a  contract, 
nsay  recover  against  such  as  he  can  prove  to  be  parties 
to  thecontract,  without  proof  of  the  partnership."  (Black 
on  Judgments,  2d  ed.  vol.  1,  sec.  208;  Bates  on  Law  of 
Partnership,  vol.  2,  sec.  1094;  Stoddart  v.  Van  Dyke,  12 
Cal.  437:  Firet  Nationcd  Bank  v.  Simmons,  98  Cal.  290. ) 

By  the  Court,  McCabean,  C.  J. : 

Suit  was  commenced  in  the  justice  court  against  P.  J. 
Conway,  E.  J.  Ross,  and  R  C.  Mudge,  as  copartners. 
Ross  and  Mudge  failed  to  appear  or  answer;  Conway 
alone  defended.  Judgment  was  rendered  for  the  plain- 
tiff in  the  justice  court.  On  appeal  to  the  district  court, 
a  trial  de  novo  was  had.  The  latter  court  found  that  no 
partnership  existed  between  the  parties;  but,  notwith- 
standing the  fact  that  Conway  was  sued  upon  a  debt 
alleged  to  have  been  contracted  by  the  partnership, 
judgment  was  rendered  against  him  individually.  The 
proceedings  come  to  this  court  by  certiorari. 

Petitioner  contends  that  the  court  below  exceeded  its 
jurisdictioji  in  rendering  an  individual  judgment  against 
Conway;  and  in  this-  respect  they  contend  that  the  suit 
having  been  brought  against  the  partnership,  judgment 
could  run  only  against  the  partnership  and  not  against 
individuals. 

At  common  law  in  an  action  against  two  or  more  defen- 
dants upon  an  alleged  joint  contract  of  liability,  the 
judgment  was  required  to  be  against  all  the  defendants 
or  in  favor  of  all.  The  common-law  rule  applicable  to  the 
question  here  was  asserted  by  Lord  Ellenborough  in  the 
early  case  of  Weall  v.  The  King,  12  East,  452,  to  be  based 
on  the  principle  that  the  proof  of  the  contract  must  cor- 
respond with  the  description  of  it  in  all  material  respects. 
Hence,  where  partnership  was  alleged,  partnership  must 
be  established  by  the  proof,  and  a  several  judgment  could 
not  issue  where  at  the  time  of  the  alleged  making  of  the 
contract  the  parties  sued  were  partners.  It  is  generally 
conceded  that  this  rule  must  prevail  in  all  jurisdictions 
where  the  common  law  has  been  accepted  or  adopted  and 
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where  no  statutory  provision  has  been  enacted  abrogating 
the  same. 

In  a  number  of  the  states  of  the  Union,  statutory  pro- 
visions have  been  enacted,  and  these  "joint  debtor  acts." 
so-termed,  have  been  held  to  effect  an  abrogation  of  the 
common-law  doctrine.  Hence,  we  inquire,  has  the 
common-law  rule  been   interfered  with  by  our  statute? 

Section  5239,  Revised  Laws  (section  297  of  the  Civil 
Practice  Act)  provides: 

"Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs  and  foror  against  one  or  more  of  several 
defendants;  and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties 
on  each  side,  as  between  themselves." 

The  following  section  provides: 

"In  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed  against  the 
others  whenever  a  several  judgment  is  proper." 

Mr,  Black,  in  his  Treatise  on  the  Law  of  Judgments, 
vol.  1,  sec.  208,  in  discussing  the  effect  of  .the  "joint 
debtor  acts, "  lays  down  the  general  principle  to  the  effect 
that,  where  such  acts  exist,  a  plaintiff  suing  several  as 
partners  for  a  breach  of  a  contract  may  recover  agunst 
such  as  he  can  prove  to  be  parties  to  the  contract  without 
proof  of  partnership. 

A  provision  in  the  code  of  California  identical  to  the 
one  found  in  our  civil  practice  act  was  construed  by  the 
supreme  court  of  that  state  in  the  case  of  Morgan  v. 
Righetti,  45  Pac.  260,  and  the  application  made  in  earlier 
cases  was  referred  to  and  reaffirmed.  (Rowe  v.  Chandler, 
1  Cal.  167;  People  v.  Frislne,  18  Cal.  402;  Loan  Co.  v.  Hali, 
llOCal.490,  42Pac.  962.) 

In  the  late  case  of  Dobbs  v.  Puringtan,  136  Cal.  70,  68 
Pac.  323,  the  supreme  court  again  referred  to  the  rule 
laid  down  in  Rowe  v.  Chandler,  supra,  and  reaffirmed  its 
position  taken  in  Lewis  v.  Clarkin,  18  Cal.  399;  Skain  v. 
Forbes,  82  Cal.  583.  23  Pac.  198;  Bailey  v.  HaU,  110  CaL 
490,  42  Pac,  962;  Morgan  v.  Righetti,  supra. 
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In  all  these  cases  the  court  recognized  the  common-law 
rule,  but  held,  however,  that  in  view  of  the  statutory  pro- 
vision the  common-law  rule  was  no  longer  applicable,  and 
that  judgment  might  be  given  against  one  of  several 
defendants  sued  on  a  partnership  debt;  this,  too,  where, 
as  here,  it  was  found  that  no  partnership  existed. 

Counsel  for  petitioner  complain  of  the  doctrine  asserted 
in  these  decisions,  and  claim  that  it  is  not  supported  by 
authority  generally. 

In  Missouri  the  statute  provides: 

"In  all  cases  of  joint  obligations  and  joint  assumptions 
of  copartners  or  others,  suits  may  be  brought  and  prose- 
cuted against  any  one  or  more  of  those  who  are  so  liable. " 
(Section  277a  Rev.  St.  Mo.  1909.) 

Section  1981  of  the  same  act  provides: 

"  In  all  actions  founded  on  contract  and  instituted  against 
several  defendants,  the  plaintiff  shall  not  be  nonsuited  by 
reason  of  his  failure  to  prove  that  all  the  defendants  are 
parties  to  the  contract,  but  may  have  judgment  against 
such  of  them  as  he  shall  prove  to  be  parties  thereto." 

These  provisions  were  construed  by  the  Supreme  Court  of 
Missouri  in  the  case  of  Crews  v.  Lackland,  67  Mo.  619,  and 
it  was  there  held  that,  by  reason  of  the  code  of  Missouri, 
the  plaintiff  suing  several  as  partners  for  breach  of  con- 
tract might  recover  against  such  as  he  could  prove  to  be 
parties  to  the  contract  without  proof  of  the  partnership. 

In  the  case  of  Bagndl  Timher  Co.  v.  Missouri,  K.  &  T. 
Ry.  Co.,  180  Mo.  420,  79  S.  W.  1130,  the  Supreme  Court 
of  Missouri  reversed  a  judgment  because  the  evidence 
failed  to  show  that  one  of  the  parties  defendant  entered 
into  the  contract  jointly  with  the  other.  The  court  in 
that  instance  failed  to  give  recognition  to  the  force 
of  the  statute  making  all  contracts  joint  and  several. 
After  retrial  in  the  lower  court,  the  court  of  last  resort 
again  considered  the  question,  and  in  the  latter  instance 
reversed  its  former  decision,  and  held  that  under  statu- 
tory provisions,  such  as  found  here,  contracts  which  at 
common  law  were  joint  only  are  now  joint  and  several, 
and  any  one  or  more  of  the  obligees  thereto  may  be 
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sued  and  a  recovei?  had  against  those  only  whom  the 
evidence  shows  to  be  liable  thereon.  Speaking  of  its 
former  decision,  the  court  says: 

"It  is  inconceivable  •  •  •  what  induced  the  court 
to  hold  on  the  former  appeal  that  because  the  petition 
declu-ed  upon  a  joint  contract  a  recovery  could  not  be 
had  against  those  defendants  who  the  evidence  showed 
were  liable  thereon."  {BagneU  Timber  Co.  v.  Missouri, 
K.  &  T.  Ry.  Co.,  242  Mo.  11,  145  S.  W.  469. ) 

To  the  same  effect  were  the  cases  of  Hvichinson  v. 
Richmond  Safety  Gate  Co.,  247  Mo.  71,  152  S.  W.  52,  and 
Berkshire  Lumber  Co.  v.  Chick  Inv.  Co.,  168  Mo.  App. 
342, 153  S.  W.  1078. 

Section  429  of  the  civil  practice  act  of  the  State  of 
Nebraska  (Cobbey's  Ann.  St  1911,  sec.  1414)  provides 
that: 

"Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants;  it  may  determine  the  ultimate  rights  of  the 
parties  on  either  side,  as  between  themselves,  and  it  may 
grant  to  the  defendant  any  affirmative  relief  to  which  he 
may  be  entitled.  In  an  action  against  several  defendants, 
the  court  may,  in  its  discretion,  render  judgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  several  judgment  may  be  proper." 

In  the  case  of  Long  &  Smith  v.  Clapp,  IB  Neb.  417, 19 
N.  W.  467,  the  supreme  court  of  that  state,  in  an  action 
against  two  defendants  charging  them  with  the  making 
and  breach  of  a  joint  warranty,  held  that,  the  evidence 
being  ample  as  to  one,  but  insufficient  as  to  the  other, 
defendant,  the  judgment  might  be  against  one  and  for 
the  other. 

Similar  provisions  in  the  code  of  Colorado  led  the 
supreme  court  of  that  state  to  hold  that  the  equitable 
doctrine  that  partnership  debts  are  joint  and  several  does 
not  obtain  in  a  purely  legal  action,  and  that  a  several 
judgment  might  be  rendered  where  the  suit  was  com- 
menced against  a  partnership.  (Exchange  Bank  v.  Ford 
etal.,7  Colo.  315,  3  Pac  449. ) 
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A  provision  in  the  code  of  Tennessee  of  similar  import 
was  applied  by  the  supreme  court  of  that  state  in  the 
early  case  of  Lowry  v,  Hardvfick,  4  Humph.  (Tenn. )  188, 
and  there  the  court  held  that  under  the  provisions  of  the 
statute  a  creditor  might  sue  any  one  or  more  of  several 
joint  obligors  or  partners,  and  such  suit  was  not  a  bar  to  a 
suit  subsequently  brought  against  the  remaining  partners 
or  obligors. 

The  case  of  Francis  v.  Dickel  <£  Co. ,  68  Ga.  225,  involved 
the  question  of  the  application  of  a  provision  in  the  code 
of  that  state  where  suit  was  brought  against  a  partner- 
ship and  judgment  rendered  against  an  individual.  The 
court  held  that  by  reason  of  the  provisions  of  the  statute, 
if  it  appears  on  the  trial  of  such  a  case  that  some  of  the 
defendants  are  pot  liable  and  ought  not  to  be  joined  in 
the  action,  the  suit  will  not  abate  or  be  quashed  on  that 
account,  but  may  proceed  against  the  other  defendants. 
To  the  same  effect  was  the  earlier  case  of  Wooten  &  Co. 
V.  NaU.  18  Ga.  609. 

The  code  of  Oregon  provides: 

"Judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs  and  for  or  against  one  or  more  of 
several  defendants;  and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side  as  between  themselves." 

"In  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one  or 
more  of  them,  whenever  a  several  judgment  is  proper, 
leaving  the  action  to  proceed  against  the  others."  (Sec- 
tions 180  and  181,  L.  O.  L. ) 

The  Supreme  Court  of  Oregon,  in  the  late  case  of 
Bertin  &  Lepori  v.  Mattison,  80  Or.  354.  157  Pac.  153, 
after  reviewing  many  decisions  rendered  by  that  court 
upon  an  application  of  the  statute,  held  that  the  common 
law  had  been  abrogated  by  legislation;  and  under  such 
statutes  the  plaintiff  may  recover  from  those  defendants 
E^ainst  whom  he  is  able  to  establish  his  case,  although 
he  is  compelled  to  lose  his  hold  upon  the  others  from 
whom-  he  seeks  to  recover. 
Vol.  «— le 
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In  the  case  of  Knatz  v.  Wise,  16  Mont.  555,  41  Pac  710, 
the  court  had  presented  to  it  conditions  anidogous  to  the 
matter  at  bar.  There,  as  here,  the  action  was  in  part  for 
services  rendered.  Parties  named  as  defendants  were 
allegred  to  be  copartners.  Judgment  was  rendered  against 
one  of  the  parties  named  in  the  copartnership.  The 
action  was  dismissed  as  to  the  other  defendants.  The 
court  held  that,  if  recovery  could  be  had  against  any  of 
the  defendants  upon  the  facts  proved,  had  they  been  sued 
alone,  then  the  recovery  was  proper,  although  plaintiff 
may  have  joined  others  in  the  action  against  whom  no 
liability  was  shown.  This  decision  rested  entirely  on  the 
provision  in  the  practice  act  of  Montana, 

In  all  of  the  jurisdictions  where  this  question  has  been 
considered,  the  authorities  have  recognized  that  individual 
judgments  in  such  cases  gain  sanction  only  by  reason  of 
statutory  enactments  which  set  aside  the  common-law 
rule.  From  an  almost  uniform  line  of  decisions  applying 
such  statutes  the  rule  has  become  crystallized  to  the  effect 
that,  if  a  plaintiff  sues  two  or  more  defendants  on  a  joint 
obligation,  he  is  no  longer  compelled  to  establish  a  joint 
cause  of  action  against  all,  but  a  judgment  may  be  taken 
against  the  party  or  parties  shown  to  be  liable  when  the 
others  are  not  liable.     (23  Cyc.  807; ) 

The  facts  presented  to  the  district  court  upon  which  it 
based  its  judgment  and  conclusion  are  not  before  us. 
The  matter  being  here  by  the  process  of  certiorari,  the 
sole  question  is  as  to  whether  the  lower  court  exceeded  its 
jurisdiction  in  rendering  an  individual  judgment  against 
one  of  the  parties  named  in  the  copartnership.  By  reason 
of  our  peculiar  statute,  we  conclude  that  the  judgment 
of  the  district  court  must  remain  undisturbed.  The 
proceedings  are  dismissed. 

It  is  so  ordered. 


Per  Curiam,: 

Petition  for  rehearing  denied. 
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t  No.  2226] 

c.  H.  Mcintosh  and  h.  a  cooke,  and  c.  h.  Mcin- 
tosh AND  H.  R.  COOKE,  Doing  Business  Under 
THE  Name  and  Stvle  of  McIntosh  &  Cooke, 
Trustee.  Respondents,  v.  CHARLES  E.  KNOX. 
Appellant. 

[165  Pac.  337] 

1.  Oabnisiiment — WnoNoFui,  Garnishuent — Liability. 

The  aaslguett  of  a  Jiidguient  may  i-ecover  dnmages  for  Its 
wrongful  ganilsbmeiit  In  an  nction  to  which  he  Is  not  a  party 
without  showing  nmllce  or  suing  on  the  nttachmeut  bond  or 
under  epeclflc  statutory  authorltj-. 

2.  Gabnisiiment— Wbonufijl  Gar»ishue;it — Damages. 

The  assignee  of  a  judgment  may  i-ecover  daniiigei»  for  the 
|>eriod  a  wrongful  gui-nlshmeiit  of  It  remained  In  forro.  although 
the  Judgment  debtor  ou  the  day  following  such  ganitsbment 
instituted  Interpleader  proreedlngs  and  paid  the  money  into 

3.  GARSISIlMEnT^WHONOFI'L  Uarmshuent — Dauaqks. 

TUeoaslgneeof  a  Judgment  wrohgfully  gamlflhed  may  recover 
attorney's  fees  paid  In  interplender  proceedings  Instituted  by 
the  garnished  Jadgmont  debtor. 

4.  .TUDeUEKT CONCI.VHIVENKSS. 

Where  a  Judgment  debtor  instituted  Interpleader  proceedings 
tilion  being  sarnislietl.  but  the  right  oC  a  claimant  to  recover 
attorney's  fecH  was  not  made  an  issue  nor  decided  In  such  suit, 
the  question  Is  not  rendered  re»  judicata  so  as  to  prevent  recov- 
ery of  such  fees  In  an  nction  by  the  claimant  for  the  wrongful 
garnishment  of  sucli  Judginent. 

Appeal  from  Fifth  Judicial  District  Court,  Nye  County; 
Mark  R.  AverUl,  Judge. 

Action  by  C.  H.  Mcintosh  and  H.  R.  Cooke,  doing 
business  as  Mcintosh  &  Cooke,  against  Charles  E.  Knox. 
Judgmentforplaintiffs,and  defendant  appeals.  Affirmed. 

Hugh  H.  Brown  and  J.  H.  Evans,  for  Appellant: 
The  appellant  and  respondents  joined  issue  in  a  trial  of 
title  on  the  equity  side  of  the  federal  court  The  sole 
issue  in  the  case  was  title.  In  that  character  of  suit 
there  can  be  no  other  issue.  The  respondents  paid  an 
attorney  fee  of  $600  in  the  prosecution  of  that  case. 
The  exi)enditure  was  a  necessary,  customary  and  inevi- 
table incident  of  the  case.    The  successful  litigants  were 
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deprived  of  the  use  of  the  litigated  fund  for  a  period  of 
months  while  the  suit  was  pending  trial  and  determina- 
tion. The  delay  was  a  necessary  and  inevitable  incident 
of  the  litigation.  In  .actions  of  this  character,  it  is  not 
the  policy  of  the  law  to  hold  unsuccessful  litigants  liable 
for  incidental  and  consequential  damages. 

Under  the  great  weight  of  authority,  an  action  for 
damages  for  wrongful  attachment  must  be  grounded 
upon  one  of  the  following  grounds:  (1)  There  must  be 
malice  or  want  of  probable  cause;  (2)  the  action  must  be 
on  the  attachment  bond;  (3)  there  must  be  some  specific 
statutory  authorization  for  the  action.  In  the  case  at 
bar  the  respondents  did  not  sue  on  an  attachment  bond; 
they  did  not  rely  upon  any  statute  as  a  basis  for  the 
action;  malice  and  want  of  probable  cause  are  out  of  the 
case.  No  action  arises  from  the  prosecution  of  an  unsuc- 
cessful or  groundless  action  unless  there  be  malice  and 
want  of  probable  cause,  or  bad  faith.  (Henderson  v. 
Iron  Ore,  38  Fed.  36;  Kemp  v.  Brown,  43  Fed.  391;  Burton 
V.  St.  Paul  Ry,  Co.,  22  N.  W.  300;  Stewart  v.  Sonnebom, 
98  U.  S.;  Smith  v.  Story,  4  Humph.  169;  Stone  v.  Swift, 
16  Am.  Dec.  349;  Wilcox  v.  McKemie,  75  Ga.  73.)  The 
only  remedy  is  on  the  attachment  bond,  in  the  absence 
of  malice.  (Frantz  v.  Hanford,  54  N.  W.  474. )  Malice 
and  want  of  probable  cause  must  be  shown.  {Collins  v. 
Shannon,  30  N.  W.  731. )  "In  this  state,  the  defendant  in 
an  attachment  suit,  where  the  attachment  has  been  wrong- 
fully issued,  has  an  action  on  the  attachment.  *  *  *  If 
the  attachment  has  been  procured  maliciously  and  with- 
out probable  cause,  he  may  proceed  under  the  common 
law  in  an  action  for  malicious  prosecution."  {Jakaich  v. 
Giiisii,  36  Nev.  110.) 

"Without  a  bond  for  the  payment  of  damages,  or  other 
obligation  of  like  effect,  a  party  against  whom  an  injunc- 
tion wrongfully  issues  can  recover  nothing  but  costs, 
unless  he  can  make  out  a  case  of  malicious  prosecution, 
It  is  only  by  reason  of  the  bond,  and  upon  the  bond,  that 
he  can  recover  anything."  {In  Re  Williams,  120  Fed.  37; 
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TidJock  V.  Mvivane.  184  U.  S.  487;  Sekeck  v.  Kell^,  95 
Fed.  941. ) 

The  attorney's  fees  should  not  have  been  allowed. 
(Oelrichs  v.  Williams,  15  Wall.  211;  Lindebergv.  Howard, 
146  Fed.  467. )  "  Such  fees  not  being  recoverable  on  bonds 
given  in  federal  courts,  no  recovery  can  be  had  in  an 
action  in  a  state  court  on  a  bond  given  in  a  federal  court " 
(33  L.  R.  A.  n.3.  845.)  "In  most  state  jurisdictions, 
recovery  may  be  had  on  a  bond  for  services  in  dissolving 
injunction,  but  not  for  trial  of  main  case."  (Id.,  par.  1-4.) 
"Where  the  main  case  results  merely  incidentally  in  the 
dissolution  of  the  injunction,  and  there  were  no  services 
by  reason  of  the  injunction  separate  and  distinct  from 
other  issues  in  the  case,no  attorney's  fee  can  be  recovered. " 
iCoUijiB  V.  H^ff''man,  93  Pac.  220.)  When  an  action  is 
brought  independent  of  the  bond,  no  attorney's  fee  can 
be  recovered.  (4  Cyc.  887;  Bonds  v.  Garvey,  39  South. 
492;  McGiU  v.  FvUer  &  Co.,  88  Pac.  1038;  Bogard  v. 
Tyler's  Administrator,  78  S.  W.  138. ) 

A  third  party  whose  property  is  attached  afi  that  of 
another,  cannot  recover  attorney's  fees  paid  to  obtain 
release  of  the  attachment  unless  there  be  a  bond  or 
statutory  authorization  to  support  the  case.  {First 
National  Bank  v.  McSatvin,  75  S.  E.  1106;  Hophing  v. 
Pratt,  7  La.  Ann.  335;  Joslin  v.  McGee.  39  Pac.  349; 
Eickkoffv.  Tidbalt.  61  Tex.  421;  Farmers  Co.  v.  GUbons, 
55  S.  W.  2;  Comer  v.  Mcintosh,  48  Md.  374;  Bonds  v. 
Garvey,  39  South.  492. ) 

A  judgment  on  the  merits  rendered  in  a  former  suit 
between  the  same  parties,  or  their  privies,  on  the  same 
cause  of  action,  by  a  court  of  competent  jurisdiction,  is 
conclusive,  not  only  as  to  every  matter  which  was  offered 
and  received  to  sustain  or  defeat  the  claim,  but  also  as  to 
every  other  matter  which  with  propriety  might  have  been 
litigated  and  determined  in  the  action.  (23  Cyc.  1170.) 
The  plea  of  res  judicata  applies  not  only  to  points  upon 
which  the  court  was  actually  required  to  form  an  opinion 
and  pronounce  judgment,  but  to  every  point  which  prop- 
erly belonged  to  the  subject  of  the  litigation  and  which 
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the  parties,  exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time.  {McLeod  v.  Lee,  17  Nev. 
117;  Sherman  v.  DiUey,  3  Nev.  17.)  A  valid  judgment  is 
conclusive  between  the  parties,  not  only  as  to  such  mat- 
ters as  were  in  fact  determined  in  the  proceeding,  but  as 
to  every  other  matter  which  the  parties  might  have  liti- 
gated as  incident  to,  or  essentially  connected  with,  the 
subject-matter  of  the  litigation,  whether  the  same  as  a 
matter  of  fact  were  considered  or  not  (Freeman  on 
Judgments,  sec.  249;  Denver  I.  Co.  v.  Meddaugh,  21  Pac. 
565;  Bingham,  v.  Kearny,  68  Pac.  597. ) 

H.  R.  Cooke,  for  Respondents; 

"Where  property  has  been  attached,  which  does  not 
belong  to  the  attachment  defendant,  the  claimant  *  •  • 
has  a  right  of  action  at  once  *  •  •  to  recover  damages. 
Attachment  plaintiff  is  liable  to  the  claimant,  not  only 
when  he  directed  the  wrongful  levy,  but  also  when  he 
subsequently  ratifies  the  ofhcer's  acts,  independently  of 
any  bond.  •  *  *  It  is  sufficient  to  aver  that  the 
attachment  and  levy  thereof  was  wrongful,  it  not  being 
necessary  to  allege  that  the  attachment  was  malicious 
and  without  probable  cause.  All  actual  damages  result- 
ing from  the  wrongful  seizure  are  recoverable  from 
plaintiff  in  attachment,  and  in  such  damages  may  be 
included  necessary  expenses  incurred  in  a  suit  to  recover 
the  property."     (4  Cyc.  762-769.) 

Attorney's  fees  should  be  included  in  the  damages 
recovered.  "Attorney's  fees  for  defending  an  injunction 
suit  at  the  trial  on  the  merits  may  be  recovered  in  an 
action  on  the  bond,  although  the  injunction  was  not  the 
sole  object  of  the  action."  (Hyatt  v,  Washington,  67  Am. 
St.  Rep.  248;  Neilson  v.  AlbeH  Lea,  91  N.  W.  1113;  Little- 
ton v.  Burgess,  16  L.  R.  A.  n.  s.  69;  TrapnaU  v.  McAfee, 
TJ  Am.  Dec.  159;  Tisdale  v.  Mayor,  68  Am.  St  Rep.  273.) 
"The  right  to  recover  for  reasonable  attorney's  fees  paid 
or  incurred  in  obtaining  the  discharge  of  the  attachment 
rests  upon  the  same  principle  as  other  costs  and  expenses 
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incurred  for  the  same  purpose. "  {2  Sutherland,  Damages, 
62;  Ah  Thair  v.  Qttan  Wan  Co.,  3  Ca!.  261;  Behrena  v. 
MeKenzie,  92  Am.  Dec.  428;  Reece  v.  Northway,  12  N.W. 
ffi8;  Gonzotea  v.  Tobacco  Co.,  26  South.  1012;  BoUing  v. 
State,  39  Am.  Rep.  5;  Pradcr  v.  Grim,  13  Cal.  585;  Brcrwn 
V.  Jones,  5  Nev.  374. ) 

The  fact  that  the  attachment  pl^ntiff  brings  in  the 
third  party,  owner  of  the  attached  property,  as  a  party, 
in  no  manner  affects  the  right  of  such  third  party  to  sue 
in  independent  action  and  recover  damages.  (6  C.  J.  416; 
Dimsdalev.  ToUertonCo.,  131  N.  W.  689.) 

Appellant  claims  there  can  be  no  recovery  because  of 
the  interpleader  suit  Any  claim  for  interest,  attorney's 
fees,  etc.,  would  have  been  premature  until  the  primary 
question  of  ownership  of  the  fund  was  settled.  No  asser- 
tion of  items  in  the  present  controversy  could  have  been 
made  in  the  equity  suit,  because  it  could  not  be  known 
until  the  equity  case  was  finally  decided  whether  respon- 
dents would  have  any  standing  to  claim  such  items.  "The 
true  test  is  identity  of  issues.  If  a  particular  point  or 
question  is  in  issue  in  the  second  action,  and  the  judgment 
will  depend  upon  its  determination,  a  former  judgment 
between  the  same  parties  will  be  final  and  conclusive  in 
the  second  if  that  same  point  or  question  was  in  issue  and 
adjudicated  in  the  firat  suit,  otherwise  not."  (23  Cyc. 
1300. )  Estoppel  applies  only  to  questions  actually  litigated 
and  determined.     (Id.,  1302-1304.  1311, 1314.) 

Where,  in  an  attachment  action,  an  excessive  levy  was 
made,  causing  defendant  damage,  he  could  not  counter- 
claim thereon,  because  the  damage  claim  did  not  exist  at 
the  commencement  of  the  action.  [EshenBen  v.  Hover,  33 
Pac.  1008;  Union  Bank  v.  Cross,  75  N.  W.  992;  Jeffreys 
V.  Hancock.  57  Cal.  646;  Jones  v.  Swank,  55  N.  W.  1126; 
Tesaier  v.  Lockwood,  24  N.  W.  734;  Tecoma  Co.  v.  Perry, 
73  Pac.  801;  Gunnis  v.  Clvff,  4  Atl.  920;  Ymngerman  v. 
Lon^,  63  N.W.  674.) 

The  right  to  recover  damages  is  not  affected  by  the 
fact  that  the  owner  intervened  as  a  claimant  in   the 
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attachment  suit  and  recovered  judjirment  therein,  or  that 
there  was  a  rendition  of  judgment  in  that  suit  adverse 
to  plaintiff.     (6  C.  J.  416.) 

In  an  interpleader  suit,  the  question  of  value  or  damasres 
fordetentioncannotasageneral  thing  be  considered;  this 
for  the  reason  that  the  issue  is  usually,  if  not  invariably, 
restricted  to  estabUshment  of  claimants'  rights.  (4  Cyc. 
742;  Swift  &  Co.  v.  Russell,  97  Fed.  443. )  In  such  a  suit 
the  only  issue  to  be  tried  is  whether  or  not  the  property 
claimed  is  that  of  the  defendant  in  the  writ  and  liable  to 
its  satisfaction.  {Schlosa  v.  Inman,  30  South.  667;  Graham 
Paper  Co.  v.  Crowther,  92  Mo.  App.  73. ) 

By  the  Court,  COLEMAN,  J. : 

Respondents  brought  suit  in  the  district  court  of  Nye 
County  to  recover  damages  for  the  wrongful  attach- 
ment of  a  judgment  which  had  been  assigned  to  them, 
and  for  attorney's  fees  expended  in  procuring  the  release 
of  the  funds  thus  attached.  Judgment  was  rendered  in 
the  lower  court  in  favor  of  respondents  as  prayed,  and 
from  such  judgment  and  an  order  denying  a  new  trial 
this  appeal  is  taken. 

We  will  not  undertake  to  state  all  of  the  details  of  the 
case,  but  such  facts  only  as  will  be  necessary  to  a  full 
understanding  of  the  questions  involved.  R.  P.  Dunlap 
brought  suit  in  the  District  Court  of  the  United  States 
for  the  District  of  Nevada  to  recover  judgment  against 
the  Montana-Tonopah  Mining  Company,  of  which  Knox 
was  president,  for  quite  a  large  sum,  and  in  due  time 
recovered  j  udgment.  Thereafter  the  j  udgment  was 
assigned  by  Dunlap  to  Mcintosh  &  Cooke,  who  gave 
notice  thereof  to  the  judgment  debtor,  after  which  an 
appeal  was  taken  by  the  company  to  the  United  States 
Circuit  Court  of  Appeals,  which  later  affirmed  the  judg- 
ment of  the  lower  court.  Mcintosh  &  Cooke  again  gave 
notice  to  the  company  of  the  assignment,  which  was 
brought  to  the  attention  of  Knox,  after  which,  and 
before  the  judgment  was  paid,  Knox  brought  suit  in  the 
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United  States  District  Court  to  recover  judfi:ment 
against  Dunlap,  who  left  the  state  before  personal  ser- 
vice was  made  upon  him,  and  attached  the  judgment 
theretofore  assigned  by  Dunlap  to  Mcintosh  &  Cooke 
by  causing  garnishment  papers  to  be  served  upon  the 
Montana-Tonopah  Mining  Company,  of  which  Knox 
was  still  the  president.  The  Montana-Tonopah  Mining 
Company  filed  in  the  United  States  District  Court  its  bill 
of  interpleader,  alleging  the  matters  hereinbefore  stated, 
and  prayed  for  an  order  allowing  it  to  pay  the  money 
over  to  the  clerk  of  the  court,  to  be  awarded  to  the  per- 
son or  persons  finally  found  by  the  court  to  be  entitled 
to  it.  Such  an  order  was  made,  and  the  money  was 
paid  accordingly.  Mcintosh  &  Cooke  and  Knox  appeared 
in  the  interpleader  proceedings  and  filed  their  answers 
to  the  bill.  On  the  final  hearing  the  court  awarded  the 
money  to  Mcintosh  &  Cooke. 

1.  The  first  contention  made  by  counsel  for  appellant 
is  that  the  court  erred  in  rendering  judgment  in  favor 
of  the  respondents  for  damages  alleged  to  have  been 
sustained  by  them  by  the  wrongful  garnishment  of  the 
judgment  which  had  been  assigned  to  them  by  Dunlap. 
On  this  point  counsel  clearly  state  their  theory  in  their 
brief,  as  follows : 

"Under  the  great  weight  of  authority,  an  action  for 
damages,  for  wrongful  attachment,  must  be  grounded 
upon  one  of  the  three  following  premises:  (1)  There 
must  be  malice  or  want  of  probable  cause;  or  (2)  the 
action  must  be  on  the  attachment  bond;  or  (3)  there 
must  be  some  specific  statutory  authorization  for  the 
action." 

We  think  the  point  would  be  well  taken  in  a  suit  for 
damages  by  a  defendant  in  an  action  wherein  the  prop- 
erty attached  belonged  to  the  party  sued,  but  such  is  not 
the  case  here.  Mcintosh  &  Cooke  were  not  the  parties  to 
the  attachment  suit,  but  were  strangers  to  it.  The  rule 
of  law  applicable  to  the  situation  here  is  laid  down  as 
follows : 


nv  Google 


410  MclNTOSH  V.  Knox  r*»"»  n^- 

opinion  of  the  Court — Coleman,  J. 

"Where  an  officer  levies  a  writ  of  attachment  on  the 
property  of  a  stranger,  attachment  plaintiff  is  liable  to 
the  claimant  of  the  ownership  and  right  of  possession 
thereof  not  only  when  he  directed  the  wrongful  levy, 
but  also  when  he  subsequently  adopts  or  ratifies  the 
officer's  acts,  independently  of  any  bond,  and  jointly 
with  the  attaching  officer."  (4  Cyc.  764.) 

See,  also,  Peterson  v.  Foli,  67  Iowa,  402,  25  N.  W.  677 ; 
Moores  v.  Winter,  67  Ark.  189,  53  S.  W.  1057 ;  Lee  Merc. 
Co.  V.  Chapman,  9  Kan.  App.  374,  58  Pac.  125 ;  Blakeley 
V.  Smith,  16  Ky.  Law  Rep.  109,  26  S.  W.  584 ;  Knigkt 
V.  Nelson,  117  Mass.  458;  Perrin  v.  Claflin,  11  Mo.  13; 
Vatighn  v.  Fisher,  32  Mo.  App.  29;  Cole  v.  Edivards,  52 
Neb.  711,  72  N.  W.  1046;  Dyett  v.  Hyman,  129  N.  Y. 
351,  29  N.  E.  261;  Adams  v.  Savery  House,  107  Wis. 
109,  82  N.  W.  703;  Riethmann  v.  Godsmnn,  23  Colo.  202; 
Friek-Ried  v.  Hunter,  148  Pac.  83 ;  Taylor  v.  Hines,  31 
Mo.  App,  622;  Comly  v.  Fisher,  Taney's  Dec.  (U.  S.) 
121 ;  6  C.  J.,  p.  416,  sec.  966. 

May,  1917,  issue  of  Case  and  Comment,  on  p.  1023, 
calls  attention  to  the  note  to  the  case  of  Davies  v.  Thomp- 
son (L.  R.  A.  1917b,  395)  ;  but  as  that  volume  is  not  yet 
in  our  library,  we  have  not  been  able  to  avail  ourselves 
of  the  note  in  question. 

2.  But  it  is  insisted  that  in  view  of  the  interpleader 
proceedings,  which  were  instituted  the  day  after  the 
attachment  suit  was  commenced,  pursuant  to  which  the 
money  due  under  the  judgment  obtained  by  Dunlap  was 
paid  into  court,  the  attachment  proceedings  were  auto- 
matically terminated  and  that  they  lost  their  force  and 
effect,  and  consequently  practically  no  damage  was 
caused  respondents  by  the  conduct  of  appellant  in  insti- 
tuting the  attachment  suit  and  in  causing  the  levy 
thereunder.  We  cannot  look  at  the  matter  in  this  light. 
In  view  of  the  departure  of  Dunlap  from  the  state,  no 
personal  service  of  process  was  had  upon  him,  and  the 
jurisdiction  of  the  court  to  inquire  into  the  controversy 
depended  upon  the  contention  that  property  belonging 
to  him  was  seized  and  held  by  attachment  proceedings. 


nvGoOgIc 


MclNTosH  V.  Knox 


OplDlon  of  tbe  Court — Oolemao,  J. 


If  it  had  been  conceded  by  Knox  in  the  main  suit  that 
the  attachment  had  lost  its  efficacy,  that  case  would 
have  fallen,  and  the  subsequent  proceedings  along  with 
it;  hence  it  waa  of  vital  importance  to  Knox  that  the 
force  and  effect  of  the  attachment  proceedings  be  main- 
tained which  he  seems  to  have  realized  by  his  conduct 
in  the  interpleader  suit.  Consequently  we  cannot  escape 
the  conclusion  that  in  legal  eifect  the  attachment  still 
held  good. 

There  is  one  peculiar  circumstance  in  this  case.  As  we 
have  said  the  writ  of  attachment  in  Knox  v.  Dunlap  was 
served  December  30,  1912,  and  the  bill  of  interpleader 
was  filed  in  the  federal  court  at  Carson  City  the  follow- 
ing day.  Carson  City  is  about  nine  hours'  travel  from 
Tonopah,  where  the  ofiice  of  the  Montana- Tonopah 
Mining  Co.  is  situated,  and  where  its  attorney  and  secre- 
tary resided.  Mail  leaving  Tonopah  on  the  morning  of 
December  31,  1912,  would  not  have  reached  Carson  City 
on  that  day  until  about  6  o'clock  in  the  evening,  after 
the  office  of  the  clerk  of  the  United  States  District  Court 
was  closed.  Hence  the  inference  is  that  the  bill  of  inter- 
pleader was  mailed  in  Tonopah  on  or  before  the  morn- 
ing of  December  30,  the  very  day  the  attachment  was 
served  in  the  suit  of  Knox  v,  Dunlap.  In  the  light  of 
these  facts,  we  cannot  escape  the  conclusion  that  the 
Montana-Tonopah  Mining  Company  knew  of  the  con- 
templated attachment  in  the  suit  of  Knox  v.  Dunlap,  and 
in  anticipation  thereof  had  caused  to  be  prepared  the 
bill  of  interpleader  before  the  writ  of  attachment  had 
been  served.  If  Knox  did  not  inspire  this  quick  action, 
who  did?  Yet  he  insists  that  because  of  the  interpleader 
proceedings  he  must  be  relieved  from  liability  in  the 
attachment  suit.  But  be  this  as  it  may,  the  attachment 
suit  was  in  full  force  and  effect  during  all  of  the  time 
the  interpleader  suit  was  pending;  and,  had  the  inter- 
pleader suit  been  dismissed  for  any  reason,  the  money 
was  still  tied  up  in  the  attachment  suit,  according  to 
appellant's  contention,  as  shown  by  the  prayer  in  his 
answer  in  the  interpleader  suit. 


:,.ndty  Google 


McIntosh  v.  Knox 


Opinion  of  tbe  Court — Coteman,  J. 


It  is  contended  that,  if  respondents  are  entitled  to 
judgment  in  any  amount,  it  should  not  be  for  the  amount 
for  which  judgment  was  rendered  in  the  lower  court, 
for  the  reason  that  the  delay  of  the  federal  court  in 
rendering  judgment  in  the  interpleader  proceedings  was 
due  to  the  neglect  of  counsel  for  respondents  to  file 
briefs,  and  that  the  judgment  should  be  reduced  in  an 
amount  equal  to  the  interest  for  that  period  of  delay. 
The  trial  court  found  that  there  was  nothing  in  the 
evidence  to  justify  this  contention,  and  in  view  of  the 
record  we  do  not  feel  justified  in  holding  that  the  con- 
clusion thus  reached  was  reversible  error^ 

3.  The  next  question  is :  Did  the  triaf  court  err  by 
including  in  its  judgment,  as  an  element  of  damage,  the 
sum  of  $600,  paid  by  respondents  as  attorney's  fees  in 
the  suit  in  the  federal  court?  We  think  not.  It  was 
necessary  to  a  protection  of  their  rights  that  they 
appear  and  show  their  title  to  the  judgment  under 
the  assignment.  No  money  judgment  was  sought 
against  the  respondents  in  the  suit  in  the  federal 
court  in  which  the  money  was  attached,  or  in  the  inter- 
pleader action.  While,  so  far  as  we  are  informed,  the 
attachment  statutes  of  all  the  states  provide  that  the 
plaintiff  in  an  attachment  suit  shall  give  a  bond  to 
indemnify  the  defendant  against  all  damages  in  case 
it  should  be  adjudged  that  the  attachment  proceedings 
are  wrongfully  instituted,  none  of  such  statutes  ape- 
ciflcally  designates  the  attorney's  fee  incurred  by  the 
defendant  in  defending  the  attachment  proceedings  as 
an  item  of  damage.  Yet  the  great  weight  of  authority 
holds  that  such  an  expense  is  an  item  of  damage.  (2 
R.  C.  L.  909;  Plymouth  G.  M.  Co.  v.  U.  S.  Fidelity  Co.. 
88  Pac.  567;  Parish  v.  Van  Arsdale  Co..  140  Pae.  835; 
Balimky  v.  Gross,  128  N.  Y.  Supp.  1062;  Drake  on 
Attachments,  7th  ed.  sec.  175 ;  Boatwright  v.  Stewart. 
37  Ark.  623;  Fry  v.  Estes,  52  Mo.  App.  1;  C.  J.  528, 
529;  4Cyc.  878.) 

This  rule  is  not  only  sustained  by  the  great  weight  of 
authority,  but  we  think  is  founded  on  sound  reason  as 
well.    Attachment  proceedings  are  purely  statutory  in 
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practically  all  of  the  states  (2  R.  C.  L.,  p.  801),  and  are 
very  different  from  an  ordinary  action  at  law  to  recover 
judgment  for  money  due.  It  is  a  harsh  remedy,  and 
for  that  reason  one  who  brings  the  action  must  pay  the 
damage  sustained  by  the  adversary  in  case  the  proceed- 
ings are  wrongfully  instituted.  In  many  cases  the 
defendant  in  the  proceedings  cannot  be  adequately  com- 
pensated for  the  damages  sustained,  and  we  think  the 
courts  are  amply  justified  in  holding  that  attorney's 
fees  should  be  allowed  the  defendant  in  case  of  a  wrong- 
ful attachment.  It  is  clear  that  a  stranger  to  a  suit 
whose  property  is  wrongfully  attached  may  recover 
damages,  as  we  have  shown,  and  we  see  no  reason  why 
necessary  attorney's  fees  incurred  in  procuring  the 
release  of  property  from  a  wrongful  attachment  should 
not  be  considered  as  an  item  of  such  damage.  If  it  is 
an  item  of  damage  in  the  one  case,  why  not  in  the  other? 
He  who  levies  upon  the  property  of  a  stranger  does  so 
at  his  peril.  Such  stranger  should  be  saved  harmless, 
and  this  cannot  be  done  unless  he  is  reimbursed  his 
outlay  in  procuring  the  release  of  his  property.  It  is  no 
doubt  true  that  cases  may  arise  where  this  rule  may 
work  a  hardship,  but  that  may  be  said  of  every  rule. 

4.  It  is  next  contended  that  the  question  of  attorney's 
fees  is  res  adjvdicata.  We  think  not,  under  the  cir- 
cumstances. There  was  no  pleading  in  the  federal  court 
wherein  the  question  of  attorney's  fees  was  made  an 
issue;  and,  if  that  matter  might  have  been  adjudicated 
under  appropriate  issues,  no  issue  of  that  character 
having  been  involved,  and  the  question  not  having  been 
tried  and  the  court  not  having  undertaken  to  consider 
it,  there  is  nothing  upon  which  to  sustain  the  contention. 
(Gulling  v.  Waehoe  County  Bank,  29  Nev.  259,  89 
Pac.  26.) 

Perceiving  no  error  in  the  record,  it  is  ordered  that 
the  judgment  appealed  from  be  affirmed. 

McCarran,  C.  J. :    I  concur. 

Sanders,  J.,  did  not  participate. 
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ArgnmMit  lor  Appellant 

D.  C.  WHEELER,  INCORPORATED  (a  Corpora- 
tion), Respondent,  v.  O'BRIEN  BROTHERS, 
Appellants. 

{ IfiS  Pnc.  330] 
1.  Aniualh — T'xi^wKt'L  Gkakino — Special  DAUACts — Pleaihsg. 
Under  alleefltloiiH  tlint  defeiidnuts  durint;  mouth  of  Mnrcli 
grazed  sliet'i)  tipon  plalntllTB  property,  thereby  injuring  It  for 
grazing  purponeB.  dnmages  may  be  based  upoD  the  land's  vnlne 
for  grazlug  pnri>oseti  diirlug  tbe  lambing  season,  without  Bnch 
damnfces  beliiK  xpeoially  pleaded,  where  the  land  wan  most  use- 
ful for  tlilB  |)iin)ose. 

'2.    ,\SIMAL8— r.SI.AWrLI,  GBAZINU— F.VIDESfE. 

In  damnK^  aetlon  for  unlawFullj'  grnzliiK  sheej).  defendants' 
teBtiiuonj'  that  plalDtllTa  sheep  altto  grazed  upon  defendantK* 
l)mpert,v  to  tlielr  damage  hi'lil  nut  to  rpqulre  n  fliiding  of  damaee 
for  dpfeiKlniitn. 
:1.  Appeal  asd  Kbsom — RtsERviNn  Orocsus  for  Ueview — RvioENrE 
— RiTTicirNrv  op  Objectio.n. 

KullngH  n|Hin  evidence  cannot  be  revleit'ed  vhen  challenged 
only  h,v  Kcuenil  object iDim. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Mark  R.  Averill,  Judge. 

Action  by  D.  C.  Wheeler,  Incorporated,  against  O'Brien 
Brothers.  Judgment  for  plaintiff,  and  defendants  appeal. 
Aflirmed  (Coleman.  J.,  dissenting  in  part). 

George  Springmeyer,  for  Appellants: 

The  trial  court  erred  in  allowing  special  damages  that 
had  not  been  specifically  pleaded.  It  is  a  fundamental 
and  generally  accepted  rule  of  evidence  that  proof  of 
special  damages  cannot  be  introduced  unless  such  special 
damages  have  been  specially  pleaded.  "If  the  damages 
sought  to  be  recovered  are  those  known  as  special 
damages,  that  is,  those  of  an  unusual  and  extraordinary 
nature,  and  not  the  common  consequence  of  the  wrong 
complained  of  or  implied  by  law,  it  is  necessary  in  order 
to  prevent  surprise  to  the  defendant  that  the  declaration 
state  specifically  and  in  detail  the  damages  sought  to  be 
recovered."  (13  Cyc.  176;  Sedgwick  on  Damages,  9th  ed. 
sees.  1261-1265;  Riase  v.  CoUim,  87  Pac  1006;  Herrinv. 
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St«6cn,  127  Pac.  328;  Pyramid  L.  &  S.  Co.  v.  Pierce,  30 
Nev.  237,  95  Pac.  210;  Jeimn  v.  Prad&re,  39  Nev.  466.) 

Appellants  tire  entitled  to  recover  on  their  counterclaim. 
They  offered  evidence  as  to  the  ownership  of  the  land  and 
trespass  upon  it  by  respondent's  sheep,  as  alleged  in  the 
counterclaim.  No  contrary  evidence  was  offered.  While 
the  law  is  clear,  and  has  been  established  by  many  cases, 
that  an  appellate  court  wilt  not  interfere  with  the  findings 
of  a  trial  court  where  the  evidence  is  conflicting,  the  law 
is  equally  clear  that  where  there  is  no  conflict  in  the  evi- 
dence, the  higher  court  will  compel  the  inferior  tribunal 
to  follow  the  evidence,    (Merritt  v.  Merritt,  40  Nev.  385. ) 

Even  if  evidence  is  admitted  because  no  objection  to  it 
is  made,  or  because  improper  objections  are  made,  the 
court  is  not  on  that  account  permitted  to  render  a  judg- 
ment except  in  accordance  with  the  rules  of  law.  A 
general  objection  will  not  always  suflice;  but  a  general 
objection  is  always  sufficient  where  the  question  is  clearly 
improper,  because  then  the  court  need  not  have  the  spe- 
cific defect  pointed  out  "But  a  general  objection  is  suf- 
ficient where  the  ground  therefor  is  so  manifest  that  the 
trial  court  could  not  fail  to  understand  it,  as  where  the 
evidence  is  clearly  irrelevant  or  incompetent,  or  inadmis- 
sible for  any  purpose,  or  the  objection  is  of  such  a  nature 
that  it  could  not  have  been  obviated."  (38  Cyc.  1365; 
Wigmore  on  Evidence,  sec.  18.) 

Leroy  F.  Pike,  for  Respondent: 

General  objections  to  evidence  are  not  sufl!icient,  "The 
objectionable  part  of  evidence  must  be  specifically  pointed 
out,  a  general  objection  to  its  admission  being  insufficient 
unless  it  is  all  incompetent.  An  objection  to  evidence 
must  be  so  definite  as  to  enable  the  court  to  intelligently 
rule  upon  it  and  to  show  the  opposite  party  the  point  of 
objection,  and  must  be  specific  enough  to  show  the  trial 
court  its  harmful  bearing  from  the  standpoint  of  the 
objector."  (38  Cyc.  1375,  1378;  Rolnnaon  v.  Imperial 
S.  M.  Co.,  5  Nev.  44;  Skarm  v.  Minnoek.  6  Nev.  377; 
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State  V.  Jones.!  Nev.  408;  Leet  v.  WHson,  24  Cal.  399;  fflate 
V.  Smitft,  33  Nev.  438.) 

The  preponderance  of  evidence  supports  the  iindings 
and  judgment  of  the  court  The  judKtnent  of  the  trial 
court  will  not  be  disturbed  by  the  appellate  court  on  the 
granting  or  refusal  of  a  motion  for  a  new  trial  on  the 
ground  that  the  evidence  does  not  support  the  findings 
when  it  is  shown  that  the  trial  court  used  sound  discre- 
tion, even  though  there  is  conflicting  evidence.  (Edwards 
V.  Carson  W.  Co.,  21  Nev.  469;  Lawrence  v.  Bumham,  4 
Nev.  361.) 

An  objection  on  the  ground  of  failure  to  plead  special 
damages  is  waived  if  not  made  when  the  evidence  is 
offered.  (Lashus  v.  Chamherlain,  24  Pac.  188;  Coagriffv. 
Miller,  68  Pac.  206;  Enltno  v.  Hawkins,  81  Pac.  188;  Ency. 
PI.  &  Pr..  vol  5,  p.  371;  GUbeH  v.  Kennedy,  22  Mich.  109; 
Sedgwick  on  Damages,  vol.  3,  p.  1909.) 

By  the  Court,  McCarran,  C.  J. : 

This  was  an  action  for  damages  alleged  to  have  been 
caused  by  the  herding  and  grazing  of  1,400  head  of 
sheep  upon  a  tract  of  land  consisting  of  approximately 
320  acres.  The  damage  is  alleged  to  have  accrued 
inasmuch  as  "the  land  was  thereby  rendered  almost 
valueless  for  grazing  purposes  for  the  year  1916  for  any 
live  stock." 

The  trial  court  found: 

"That  on  the  29th  and  30th  days  of  March,  1916,  the 
defendants  caused  the  said  1,400  head  of  sheep  to  be 
unlawfully  herded  and  grazed  upon  the  lands  of  the 
plaintiff." 

As  a  result  of  this  unlawful  herding  and  grazing,  the 
court  found  that  the  plaintiff  was  actually  damaged  in 
the  sum  of  $200.  The  court  in  arriving  at  this  sum  did 
so  by  a  process  of  reasoning  which  need  scarcely  be 
referred  to,  inasmuch  as  in  our  judgment  the  conclusion 
reached  by  which  the  court  fixed  the  damages  was  cor- 
rect, and  the  damages  assessed  were,  as  we  view  it,  not 
excessive.     On  motion  for  a  new  trial,  the  court  made 
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an  order  that,  if  plaintifF  would  consent  that  the  damages 
be  reduced  to  $160,  a  new  trial  would  be  denied.  To  this 
the  plaintiff  consented.  Appeal  is  from  the  judgrment 
and  from  the  order  denying  a  new  trial. 

The  record  discloses  that  the  tract  in  question,  upon 
which  the  unlawful  grazing  is  alleged  to  have  taken 
place,  was  a  wild  unreclaimed  tract,  used  particularly  by 
respondent,  pliuntiff  in  the  court  below,  during  the  lamb- 
ing season;  and  the  record  discloses  that  it  was  espe- 
cially valuable  for  this  purpose  by  reason  of  its  character 
and  location. 

Appellants  here  complain  that  the  court  assessed 
special  damages,  inasmuch  as  it  found  that: 

"This  land  was  more  valuable,  as  shown  by  the 
evidence,  for  lambing  than  for  grazing  alone.  It  was 
worth  possibly  $50  for  grazing  only.  The  evidence  was 
conclusive  that  the  loss  per  sheep  for  lambing  purposes 
wa8$l." 

1.  It  is  the  contention  of  appellants  that  inasmuch  as 
the  ad  damnum  allegation  in  the  complaint  makes  no 
claim  for  special  damages  by  reason  of  the  loss  of  grasses, 
herbage,  or  browse  growing  on  the  lands,  during  the 
lambing  season,  or  that  no  special  damages  were  alleged 
to  the  plaintiff  for  being  deprived  of  the  use  of  the  lands 
for  lambing  purposes,  the  court  was  unwarranted  in 
making  its  finding  and  conclusion  as  it  did.  In  this  con- 
nection appellants  rely  upon  the  rule  that  proof  of  special 
damages  cannot  be  introduced  unless  such  damages  have 
been  specially  pleaded;  and  in  this  connection  they  assert 
that  the  trial  court  erroneously  permitted  evidence  as  to 
the  special  damages  to  plaintifF  for  being  deprived  of  the 
use  of  the  lands  for  lambing  purposes,  and  that  follow- 
ing this  evidence  the  court  arrived  at  an  erroneous 
conclusion. 

The  record  discloses  evidence  going  to  establish  that 
this  tract  of  land  had  been  generally  used  by  respondent 
for  the  purpose  of  lambing  a  given  number  of  sheep,  and 
that  the  tract  was  especially  adapted  to  this  use. 

We  are  referred  to  the  rule,  which  we  believe  to  be  one 
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well  recogmized  by  author!^,  that  if  the  damages  soufrht 
to  be  recovered  are  those  known  as  "special  damages," 
that  is,  those  of  an  unusual  and  extraordinary  nature  asd 
not  the  common  consequence  of  the  wrong:  complmned  of 
or  implied  by  law,  it  is  necessary,  in  order  to  prevent 
surprise  to  the  defendant,  that  the  declaration  state  spe- 
cifically and  in  detail  the  damages  sought  to  be  recovered. 

The  rule  is  not  applicable  to  this  case.  The  damage 
was  alleged  to  have  been  wrought  during  the  month  of 
March,  1916,  by  the  wilful,  malicious,  wrongful,  and 
unlawful  herding  and  grazing  of  sheep  upon  the  lands  of 
plaintiff,  thereby  destroying,  eating,  and  tramping  out 
the  grasses,  herbage,  and  browse. 

The  general  use  to  which  the  tract  of  land  was  put 
during  that  particular  season  of  the  year  was  established 
as  being  for  lambing  purposes.  The  tract  of  land  in 
question  might  have  been  absolutely  useless  either  to 
appellants  or  respondent,  in  so  far  as  grazing  would  be 
concerned,  at  some  other  season  of  the  year.  The  general 
use  to  which  the  land  was  applied  was  for  grazing  pur- 
poses during  the  lambing  season.  It  was  the  fact,  as 
determined,  that  the  land  was  made  useless  for  this 
purpose  by  the  acts  of  appellants  that  constituted  the 
basis  for  the  damage.  The  general  use  to  which  the  land 
was  applied  was  a  matter  of  proof,  and  if  such  disclosed, 
as  it  did,  that  the  tract  of  land  was  generally  used  for 
lambing  purposes,  such  evidence  was,  in  our  judgment, 
admissible  under  the  pleadings.  The  damage  accruing  to 
respondent  was  the  loss  established  as  having  been  sus- 
tained by  reason  of  the  destruction  of  the  herbage  and 
grasses  growing  on  the  land  during  that  season  of  the 
year  when  respondent  looked  to  the  tract  to  maintain  a 
given  number  of  sheep,  namely,  during  the  lambing 
season.  It  nowhere  appears  that  the  court,  in  arriving 
at  the  measure  of  damages,  based  the  same  upon  any- 
thing other  than  the  general  value  of  the  tract  for  grazing 
purposes  during  the  period  of  the  year  within  which  its 
value  for  such  purpose  was  especially  established. 

We  are  referred  to  the  case  of  Risse  v.  CoUiits,  12  Idaho. 
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689,  87  Pac  1006;  but  it  wUI  be  observed  that  there  the. 
Supreme  Court  of  Idaho  adhered  to  a  rule  of  general 
acceptation  that  the  measure  of  damages  in  such  cases 
should  be  the  value  of  the  crop  at  the  time  of  the  injury 
or  destruction.  In  the  case  at  bar,  we  are  dealing  with 
the  value  of  herbage,  grasses,  and  browse  growing  upon 
wild,  uncultivated,  and  unreclaimed  lands  at  a  special 
season  of  the  year  when  by  reason  of  the  nature  of  the 
tract  and  its  location  it  is  generally  used  for  a  special 
purpose.  So  we  deem  it  applicable  to  say  here  that  the 
measure  of  damages  in  such  cases  is  and  should  be  the 
value  of  the  pasturage  upon  such  a  tract  of  land,  taking 
into  consideration  its  location  and  general  surroundings 
at  a  time  in  the  year  when  by  reason  of  its  peculiar  char- 
acter it  is  valuable  for  a  special  purpose.  The  same  rule 
might  not  apply  at  another  or  different  season  of  the  year, 
and  indeed  might  not  apply  to  other  lands  differently 
located. 

The  case  of  Herron  v.  Si«6en,  127  Pac  323,  affords  no 
assistance  in  this  case. 

We  are  referred  to  the  case  of  Pyramid  Land  &  Stock 
Co.  V.  Pierce,  30  Nev.  237;  but,  inasmuch  as  the  court  in 
the  matter  at  bar  assessed  no  special  damages,  the  rule 
there  relied  upon  is  not  applicable  here. 

In  the  case  of  Jensen  v.  Pradere,  39  Nev.  466, 159  Pac. 
64,  a  majority  of  this  court  held  that  in  cases  of  this 
character  where  the  land  was  used  for  pasturage  only, 
evidence  of  its  reasonable  value  for  such  purposes  would 
be  proper.  To  this  we  might  add  that  if  the  evidence 
established  that  the  use  to  which  the  land  could  be  applied 
was  limited  to  a  special  season  of  the  year,  as  in  this  case 
during  the  lambing  season,  evidence  as  to  the  value  of 
the  land  during  such  season  and  for  such  purpose  would 
be  proper. 

There  is  evidence  in  the  record,  coming  from  competent 
witnesses,  to  the  effect  that  damage  done  by  appellants 
in  herding  and  grazing  their  sheep  over  the  particular 
tract  of  land  at  the  particular  season  of  the  year  would 
amount  to  a  thousand  dollars.    Another  witness  placed 
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the  damage  at  a  dollar  per  head.  The  court  in  fixing  the 
damages  appears  to  have  ignored  all  of  this  testimony  as 
well  as  all  evidence  tending  to  establish  special  damages. 

3.  Appellants  assigned  error  to  the  action  of  the  trial 
court  because  that  tribunal  found  that  the  plaintiff  did 
not  cause  any  sheep  to  be  herded  or  grazed  upon  the 
lands  of  defendants.  In  this  respect  it  may  be  noted 
that  by  way  of  cross-complaint  appellants  here  had 
alleged  damages  accruing  from  the-acts  of  respondent 
in  herding  sheep  on  the  lands  of  appellants.  It  is  the 
contention  of  appellants  that  evidence  supporting  this 
allegation  was  offered  by  them  and  not  contradicted. 
Perhaps  the  strongest  evidence  supporting  the  allega- 
tion of  appellants  as  to  damages  in  this  respect,  if  any 
evidence  supported  such  allegation,  is  to  be  found  in  the 
record  of  the  testimony  of  appellant.  Will  O'Brien,  in 
which  he  relates  that  he  saw  sheep  belonging  to  respon- 
dent on  a  certain  40-acre  tract  in  section  19  which  he 
claims  to  have  had  under  lease  at  that  time.  The  only 
attempt  to  fix  the  damage  claimed  by  appellant  appears 
in  the  following  interrogatories  and  answers: 

"Q.  How  many  sheep  were  there  in  that  band?  A.  Well, 
I  don't  know;  of  Course  they  lamb  close  to  a  thousand 
head  I  should  judge,  up  there,  lambing  time,  you  know. 
They  split  them  up;  may  have  been  600,  may  have  been 
700, 1  am  not  sure. 

"Q.  What  was  the  damage  done  to  the  land  you  bad 
under  lease  by  the  plaintiff's  sheep  grazing  upon  it  in  the 
manner  you  have  stated?.  A.  Well,  I  had  the  place  along 
the  ditch  where  I  got  water— $300. 1  believe. 

"Q.  What  did  you  say  the  damages  were?  A.  About 
$800, 1  guess. 

"Q.  How  do  you  fix  the  damages?  A.  Well,  according 
to  the  size  of  the  band  of  sheep  and  the  way  that  they 
had  sued  me. 

"Q.  You  fix  the  damages  on  the  same  basis  as  the 
damages  they  claim?  A.  Yes,  they  figure  $1,000  for  my 
bunch  that  I  had. 
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"Q.  Thatis  the  only  basis  you  have  of  fixing  that  $300? 
A.  Well,  they  destroyed  just  as  much  of  the  browse 
where  I  was  as  I  destroyed  on  them,  if  I  was  ever  on  that. 

"Q.  Assuming  that  you  had  been  over?  A.  Yes,  the 
same  identical  thing." 

It  is  needless  to  say  that  from  this  record,  uncertain 
and  indefinite  as  it  is  on  the  question  raised  by  the  cross- 
complaint  of  appellants,  the  court  had  before  it  nothing 
in  the  way  of  facts  upon  which  it  could  have  found  dam- 
ages accruing.  Hence  we  fail  to  discover  error  in  the  act 
of  the  trial  court  in  determining  as  it  did. 

S.  Many  of  the  errors  complained  of,  pertaining  to  the 
admission  of  evidence  over  the  objection  of  appellants, 
lose  force  by  reason  of  the  form  of  the  objection;  and  we 
deem  it  not  inappropriate  to  suggest  that,  in  the  light  of 
the  rule  often  asserted  by  this  court,  appellants  cannot 
be  heard  to  complain  where  the  error  relied  upon  was 
brought  to  the  attention  of  the  trial  court  only  by  an 
objection  general  in  its  nature.  {Robinson  v.  Imperial 
Silver  Mining  Co.,  5  Nev.  44;  Sharon  v.  Minnock,  6  Nev. 
377;  State  V.  Smith,  33  Nev.  438, 117  Pac.  19. ) 

The  judgment  of  the  trial  court  is  sustained. 

It  is  so  ordered. 

Sanders,  J. :  I  concur. 

Coleman,  J.,  concurring  in  part: 

I  concur  in  the  judgment  of  affirmance,  but  not  in  the 
views  expressed  in  the  opinion  of  the  learned  chief 
justice.  I  take  the  view  that  the  contention  of  counsel 
for  appellant  as  to  special  damage  is  correct;  but  since 
the  attorney  who  tried  the  case  in  the  lower  court 
permitted  some  of  the  testimony  complained  of  to  be 
admitted  in  evidence  without  objection,  and  since  the 
objections  which  were  made  to  the  rest  of  the  evidence 
were  on  the  ground  that  it  was  "irrelevant,  incompetent, 
and  immaterial,"  and  did  not  specify  wherein  it  was 
irrelevant,  incompetent,  and  immaterial,  I  am  of  the 
opinion  that  the  point  urged  on  this  appeal  cannot  be 
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considered.  The  court,  in  the  case  of  Sigafus  v.  Porter, 
84  Fed.  at  p&^re  433,  28  C.  C.  A.  at  pa^e  449,  in  considering 
this  question,  said: 

"The  stock  objection  'incompetent,  irrelevant,  and 
immaterial, '  covers  a  multitude  of  sins.  There  is  hardly 
an  objectionable  question  but  what  can  be  classified 
under  one  or  other  of  these  heads.  Sometimes  the 
real  nature  of  the  objection  is  so  plain  that  the  general 
phrase  will  be  quite  sufficient  to  indicate  it;  indeed,  it 
may  be  quite  apparent  without  any  statement  of  the 
grounds  of  objection  at  all.  But  there  are  many  other 
objections  which  rest  upon  some  particular  theory  of  the 
case,  or  upon  some  single  fact  in  proof,  which  a  judge 
may  readily  forget  in  the  course  of  a  long  and  intricate 
trial.  It  is  only  fair  in  such  cases  to  require  counsel  to 
state  clearly  to  the  trial  judge  on  what  ground  it  is  that 
they  object  Certainly,  it  is  not  fair  to  allow  such  a  gen- 
eral dragnet  as  'incompetent,  irrelevant,  and  immaterial* 
to  be  cast  over  every  bit  of  evidence  in  the  case  which 
counsel  would  like  to  keep  out,  and  then  to  permit  coun- 
sel, upon  careful  analysis  of  the  printed  narralive  of  the 
trial,  to  formulate  some  specification  of  error  not  thought 
of  at  the  time,  and  which,  if  seasonably  called  to  the 
court's  attention,  might  have  been  avoided  or  corrected." 

See,  also,  1  Wigmore  on  Evidence,  p.  57,  sec.  18;  Jones 
on  Evidence,  sec  896;  No<man  v.  Mining  Co.,  121  U.  S. 
393,  7  Sup.  Ct.  911,  30  L.  Ed.  1061;  Patrick  v.  Graham, 
132  U.  S.  627,  10  Sup.  Ct.  194,  33  L.  Ed.  460;  Tojntz  v. 
Hedden,  146  U.  S.  252, 13  Sup.  Ct.  70,  36  L.  Ed.  961;  New 
York  El.  Eq.  Co.  v.  Blair,  79  Fed.  896,  25  C.  C.  A.  216; 
Culmer  v.  Clifl,  14  Utah,  291,  47  Pac.  85;  ComeU  v. 
Barnes,  26  Wis.  473,  480;  Bundy  v.  Sierra  Lumber  Co., 
149  Cal.  772.  87  Pac.  622;  Starkweather  v.  Dawson,  14  Gal. 
App.  666.  112  Pac.  738;  Rush  v.  Freneh.  1  Ariz.  99,  123 
Pac.  816;  Harris  v.  Lumber  Co..  97  Ga.  466.  25  S.  E.  519; 
38  Cyc.  pp.  1375,  1376.     
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[No.  2254] 

GEORGE   OLIVER   ROBERSON,  Appellant,  v. 
GEORGE  D.  KILBORN,  Respondent. 

[lfi5Pac.2201 

1.  Depositions — Answbeinq  Questions — Contcmacioits  Refusal- 

Penalty — Striking  Pi.£AiiiNa. 

Where  plalutllT  In  giving  his  deposltloa  refused  uader  advii-e 
and  command  of  bis  counsel  to  answer  certain  questions  until 
tbe  court  bad  ruled  tbat  tbey  sbould  and  must  be  answered,  Ills 
refusal  was  not  coatumnclous,  nor  was  he  a  recalcitrant  wit- 
uess.  and  it  was  error,  before  ruling  tbat  tbe  questions  must  be 
annwered,  to  strike  his  complaint. 

2.  DtPOSiTioNB — Ahbwekino  Questions — Contumacious  Refusal — 

Penalty — Stbikinh  Pleamno — Dibcbetion  of  Court. 

Conceding  questions  propounded  in  taking  a  deposition  wore 
legal  and  pertinent.  It  was  an  arbitrary  eierelae  of  authority 
to  enter  judgment  Bgainst  defendant  before  giving  htm  an  oppor- 
tunity to  answer  tbe  questions  propounded  and  ruled  to  lie 
proper. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  T.  F.  Moran,  Judge. 

Suit  by  Geor^  Oliver  Roberson  against  George  D. 
Kilborn.  From  an  order  striking  the  complaint  and  giv- 
ingjudgment  for  defendant,  plaintiff  appeals.  ReTersed 
and  remanded,  with  instructions. 

George  Springmeyer,  for  Appellant: 

A  witness  is  privileged  to  refuse  to  answer  illegal  and 
impertinent  questions  on  a  deposition.  (Rev.  Laws,  5436, 
5437,  5456;  Fenn  v.  Railroad,  122  Ga.  280;  Ex  Parte 
Jennings,  60  Ohio  St.  319;  McFarland  v.  Miiscatine,  98 
Iowa,  199;  Meyer  v.  Manhattan  L.  Ins.  Co.,  144  Ind.  439; 
RiMns  V.  Brockton  St.  Ry.  Co.  180  Mass.  51 ;  Chmn  v.  Rail- 
way Co.,  171  Ma93.  417;  Rogers  v.  Superior  Court,  78 
Pac.344.) 

In  the  talting  of  a  deposition  before  a  commissioner, 
where  a  witness  refuses  to  answer  questions  on  the 
ground  that  they  are  improper,  the  proper  practice  is  for 
the  commissioner  to  certify  the  questions  to  the  court  for 
a  ruling.  [Chew  v.  Bank.  2  Md.  Ch.  210;  Vincent  v.  Huff. 
4S.  &  R.  298;  Clark  v.  Allen.  43  U.  C.  I.  B.  242;  Citizens' 
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Bank  v.  Alexander,  73  N.  E.  279;  Van  Dyke  v.  Doughty, 
140  N.  W.  627;  Bums  v.  Swperior  Court,  73  Pac  597. ) 

The  complaint  of  the  plaintiff  should  not  be  dismissed 
where,  upon  the  taking  of  his  deposition,  he  refused  to 
make  answer  to  all  questions,  under  the  belief  that  he 
had  the  right  so  to  refuse,  and  where  he  expressed  his 
willingness  to  testify  if  the  questions  should  be  held  to 
be  proper.  [Coimrn  v.  Tucker,  21  Mo,  219;  Hovey  v. 
Elliott,  167  U.  S.  409;  Lawson  v.  Mining  Co.,  86  Pac.  1120; 
SummerviUe  v.  Kelliher,  77  Pac  889;  Foley  v.  Foley,  M 
Pac.  122;  State  v.  Clancy,  61  Pac.  987;  Sibley  v,  Sibley,  78 
N.  Y.  Supp.  743;  Ehlers  v.  Stoeckle,  37  Mich.  261.) 

Homer  Mooney,  for  Respondent: 

When  a  certified  deposition  is  presented  to  the  court, 
showing  that  a  plaintiff-witness  has  refused  to  give  his 
deposition,  the  court  has  power  to  declare  the  fact,  strike 
the  complaint  from  the  files,  and  enter  judgment  for  costs 
against  plaintiff.  (Maxwell  V.  Rives,  11  Nev.  213;  Royer 
V.  Harwood,  48  Mo.  App.  510.) 

The  court  is  not  required  to  point  out  proper  questions 
and  give  the  plaintiff  the  privilege  of  answering. 
(Maxwell  v.  Rives,  supra. ) 

The  ruling  of  the  lower  court  on  questions  declared  to 
be  proper,  legal,  and  pertinent  was  correct.  (Maxwell  v. 
Rives,  supra;  Richards  v,  Judd,  15  Abb.  Pr.  R,  184; 
Guenther  v.  Ridgway,  143  N.  Y.  Supp.  961;  Funk  v. 
Tribune,  4  Civ.  Pr.  Rep.  408;  Miles  v.  Armour,  239  Ma 
438, 144  S.W.  424.) 

By  the  Court,  Sandehs,  J. : 

George  Oliver  Roberson,  appellant,  brought  suit  in  the 
district  court  of  Washoe  County  against  George  D.  Kil- 
born,  respondent,  to  recover  damages  alleged  to  have 
been  suffered  by  reason  of  the  publication  of  an  alleged 
libelous  article  in  the  Nevada  State  Journal,  a  duly 
newspaper  published  by  respondent  in  the  city  of  Reno. 
After  service  of  summons,  and  before  answer,  it  was 
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stipulated  by  the  parties,  through  their  respective  counsel, 
that  the  deposition  of  appellant  might  be  taken  on  appli- 
cation of  respondent  Pursuant  to  the  terms  of  the 
stipulation,  appellant's  deposition  was  taken,  signed, 
sworn  to,  returned,  and  filed.  Thereafter,  respondent 
served  on  appellant's  counsel  a  written  notice  to  the 
effect  that  on  the  4th  day  of  April,  1916,  he  would  move 
the  court  for  an  order  striking  out  the  complaint  on  file 
in  the  cause  and  dismissing  the  same,  and  for  an  order 
that  judgment  be  entered  in  favor  of  respondent,  on  the 
grounds  that  appellant  refused  to  give  his  deposition, 
and  refused  to  answer  as  a  witness  questions  to  him 
propounded,  and,  in  support  of  the  motion,  that  he  would 
rely  on  the  papers  and  pleadings  in  the  cause,  including 
the  purported  deposition.  The  motion  came  on  for  hear- 
ing, and  was  submitted  to  the  court  for  its  decision  on 
the  4th  day  of  April,  1916.  On  said  date,  the  court,  it 
appears,  caused  to  be  made  and  entered  the  following 
minute  order: 

"  Be  it  further  remembered,  that  in  open  court,  on  April 
4,  1916,  defendant  duly  moved  the  court  for  an  order 
striking  out  plaintiff's  complaint  and  for  judgment  for 
defendant  on  the  grounds  stated  in  the  aforesaid  notice 
of  motion;  that  plaintiff,  acting  by  and  through  his 
counsel,  then  and  there  offered  to  make  answer  on  his 
deposition  to  all  questions  and  interrogatories  which  the 
court  might  declare  to  be  proper,  competent,  relevant,  or 
material,  and  which  the  court  might  direct,  require,  or 
order  him  to  answer;  that  said  matters  were  then  and 
there  duly  argued  by  respective  counsel  for  plaintiff  and 
defendant,  and  submitted  to  the  court  for  its  decision." 

Thereafter,  on  the  24th  day  of  August,  1916,  the  court 
made  its  ruling,  decision,  and  order  sustaining  the  motion, 
upon  the  following  grounds  (excerpt  from  decision): 

"  Without  going  further  into  deposition  and  picking  out 
each  question  separately,  we  think  we  have  pointed  out 
enough  in  connection  with  what  we  have  observed  in  the 
record  of  the  proceeding  to  warrant  the  court  in  making  a 
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ruling  on  this  motion.  The  alleged  libel  is  set  out  merely 
to  show  what  relevancy  the  questions  propounded  by 
defendant's  counsel  could  have  to  same.  All  the  ques- 
tions mentioned  in  this  opinion  are  relevant  and  should 
have  been  answered.  The  plaintiff  has  refused  to  answer 
proper  questions  to  such  an  extent  as  to  defeat  tbe  taking 
of  his  deposition. 

"For  the  reasons  fpven,  the  complaint  of  plaintiff  is 
stricken  out,  and  judgment  is  given  against  him.  It  is 
80  ordered." 

The  taking  of  the  deposition  of  a  party  to  a  suit  before 
trial  is  strictly  a  statutory  proceeding,  embraced  by  chap- 
ter 54  of  the  civil  practice  act  (Rev.  Laws,  5419-5449). 
Section  479  of  the  act  provides  that,  if  a  party  refuse 
to  give  his  deposition  before  trial,  his  pleading  may  be 
stricken  out  and  judgment  be  taken  against  him.  Sec- 
tion 496  of  the  act  provides  that  refusal  to  answer  as  a 
witness  or  to  subscribe  a  deposition  may  be  punished  as 
a  contempt  by  the  court  or  officer;  and,  if  the  witness  be 
a  party,  his  complaint  may  be  dismissed  or  his  answer 
stricken  out.  Whether  a  court  may,  under  section  496  of 
the  act,  strike  a  pleading  of  a  party  witness  before  his 
being  adjudged  guilty  of  a  contempt — qussre. 

1.  The  court  based  its  ruling  and  decision  upon  the 
ground  that  appellant  refused  to  answer  proper  questions 
to  such  an  extent  as  to  defeat  the  taking  of  his  deposition. 
It  is  not  pretended  that  the  witness  refused  to  give  bis 
deposition.  It  clearly  appears  from  the  record  that  the 
excuse  of  the  witness  for  not  answering  the  questions 
was  that  under  the  advice  of  his  counsel  and,  in  fact,  by 
reason  of  the  command  of  his  counsel,  he  declined  to 
answer.  His  refusal  to  answer  was  not,  therefore,  con- 
tumacious; nor  can  it  be  said  that  he  was  a  recalcitrant 
witness.  He  proffered  his  willingness  to  answer  the  ques- 
tions when  ruled  upon  by  the  court,  and,  upon  the  hearing 
of  the  motion,  it  appears  that  his  counsel  offered  to  make 
answer  to  all  questions  propounded  which  the  court  should 
rule  to  be  pertinent  and  legal,  and  which  the  court  might 
direct,  require,  and  order  him  to  answer. 
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The  facts  thus  presented  are  entirely  different  from 
those  the  court  had  to  deal  with  in  the  case  of  Maxwell  v. 
Rivea,  11  Nev,  220.  There  the  examination  was  conducted 
in  the  presence  of  the  court,  and  the  witness  refused,  and 
continued  his  refusal,  to  answer  questions  ruled  by  the 
court  to  be  proper.  Here  the  witness  refused  to  answer 
pending  a  ruling  by  the  court,  and  his  excuse,  as  before 
stated,  for  not  answering,  was  that  he  did  so  under  the 
advice  of  his  counsel. 

2.  Conceding,  but  not  deciding,  that  the  questions  pro- 
pounded were  legal  and  pertinent,  it  was  an  arbitrary 
exercise  of  authority  to  enter  judgment  against  appellant 
before  giving  him  an  opportunity  to  answer  the  questions 
ruled  to  be  proper. 

In  applying  a  statute  in  a  proceeding  of  this  kind  to 
a  similar  state  of  facta  as  here  presented,  the  Supreme 
Court  of  Indiana  decided  that  it  is  only  where  a  party 
refuses  to  attend  and  testify  that  he  may  be  punished  for 
a  contempt,  and  his  pleadings  stricken  out.  If  it  appears 
that  he  did  not  attend  and  testify,  and  merely  refused  to 
answer  certain  questions  under  the  advice  of  his  counsel, 
without  any  disrespect  to  the  court,  but  because  there  is 
nothing  in  the  complaint  upon  which  to  base  such  ques- 
tions, it  will  be  error  to  punish  him  as  for  contempt,  or 
to  strike  out  his  pleadings.  {ChA}ffi,n  v.  Browvjidd,  88 
Ind.305.) 

In  the  case  of  Livesley  v.  O'Brien,  6  Wash.  553,  34  Pac. 
134,  cited  by  respondent  in  support  of  the  regularity  of 
the  judgment  here  complained  of,  the  court's  overruling 
of  a  motion  to  strike  the  interrogatories  to  be  propounded 
to  a  party  witness  was  in  effect  an  approval  by  the  court 
of  the  interrogatories.  In  that  case  the  court  said  that 
motions  of  this  character  are  directed  to  the  discretion  of 
the  trial  court,  and  its  action  in  passing  thereon  will  not 
be  reversed  unless  the  record  shows  an  abuse  of  discretion. 

No  harm  could  have  resulted  to  respondent  by  giving 
to  appellant  an  opportunity  to  answer  the  questions  when 
the  court  had  ruled  them  to  be  proper.  In  fact,  it  might 
have  enabled  respondent  to  obtain  the  information  which 
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he  professed  to  want.  But  to  refuse  to  give  appellant  an 
opportunity  to  answer  the  questions  when  so  ruled  upon 
might  deprive  appellant  of  a  constitutional  right.  {Citi- 
zena'  National  Bank  v.  Alexander,  34  Ind.  App.  597,  73 
N.  E.  279;  Lawson  v.  Black  Diamond  Coal  Mining  Co.,  44 
Wash.  26,  86  Pac.  1120.) 

The  judgment  is  reversed,  and  the  cause  remanded. 
The  district  court  is  instructed  to  revoke  the  order  strik- 
ing appellant's  complaint  and  to  enter  an  order  reinstating 
the  same. 

Per  Curiam: 

Petition  for  rehearing  denied. 


[No.  2275] 

ELLEN  C.  O'DONNELL,  Petitioner,  v.  THE  SIXTH 
JUDICIAL  DISTRICT  COURT  OF  THE  STATE 
OF  NEVADA,  IN  AND  FOR  THE  COUNTY  OF 
HUMBOLDT,  E.  A.  DUCKER,  Judge  of  said  Dis- 
trict Court,  and  CHRIS.  WOLF,  Guardian  op 
Estate  of  Ellen  C.  O'Donnell,  Respondents. 

lliSPae.  750] 

1.  Appeal  ani>  Kbkor — Riumt  to  Appeal — Statute. 

It  Is  Dot  llgUtly  to  l>e  assuined  tliat  from  ftillure  oc  oiuission 
of  a  Biievia\  avt  to  provide  for  an  nppeal  the  leglalnture  intended 
to  deny  eucb  right  to  any  pei'xon  wbose  civil  and  legal  rights 
are  involved. 

2.  Insane  I'ebsons— .ippoiwTMENT  of  (ji'akoian — liioiiT  to  Appeal- 

ConMt,.  art.  tl.  sec.  4,  vestH  the  supreme  (-onrt  ivlth  appellate 
Jurisdiction  in  all  cases  iu  eQUity.  Rev.  Laws.  4ai2.  is  to  tbe 
same  effect.  Section  ■1833  empowers  the  supreme  court  to 
review  on  sppenl  a  Judgment  in  n  proceeding  commenced  In  a 
district  court  when  the  matter  in  dixpute  is  embraced  in  the 
fteneral  Jnrlsdlction  of  the  supreme  court.  Section  r>321>  pro- 
vides that  on  npi>enl  may  l)e  tnlien  from  n  flnnl  Judgment  or 
xpecial  proceeding  <'ommenced  In  tbe  court  In  which  the  Judg- 
ment Is  rendered.  Section  81(12  provides  for  petition  for  the 
appointment  of  a  guardian  for  insane  persons.  Held,  that  such 
proceeding  is  eiinitable.  and  tlie  Judgment  appointing  the  guar- 
dian for  a  mentally  enfeebled  i>erHon  is  finiil.  so  that  an  appeal 
lies. 
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-T.    IIOniBlTION KtOHT  TO  ItEMKDV. 

Where  n  stay  of  proceedings  1b  bod,  and  the  «>urt  under- 
take8  to  exerdae  an   unauthorized  ]nrlRdlction   pending  the 
stay,  prohibition  Is  the  proper  remedy. 
4,  Insane  Pkbsons— Appoiktment  of  Gvarma.n — UrviEW — STay  of 

PaOtEEDINOB — [JNUEBTAKINO  ON   APPEAL. 

A«  procedure  under  Rev.  Jjawfi.  (ilG2.  Is  uot  a  case  provided 
for  In  civil  practice  net,  sees.  404,  405,  408,  and  409  (Bev.  Laws. 
5346.  5.t4T,  KtnO.  and  5SH1).  the  perfection  of  an  appeal  by 
giving  the  uudertnklng  an  prescribed  by  nectiou  404  stays  pro- 
ceedings in  the  court  helow  npnn  the  jndguient  nnd  order 
appealed  from,  under  Bi>eclllc  provision  of  Rev.  I>aw8.  5355. 

Original  proceeding  for  prohibition  by  Ellen  C. 
O'Donnell  a^inst  the  Sixth  Judicial  District  Court  of 
the  State  of  Nevada  in  and  for  Humboldt  County,  and 
others.    Writ  issued. 

Salter  &  R<Mns,  for  Petitioner: 

We  will  not  dispute  the  proposition  that  the  right  of 
appeal  is  one  based  on  statute,  but  the  statutes  of  this 
state  positively  and  in  unequivocal  terms  provide  for  an 
appeal  in  cases  like  the  one  at  bar;  and  it  makes  no 
difference  whether  it  be  a  "special  proceeding"  or  an 
"action";  it  is  either  one  or  the  other.  "An  appeal  may 
be  taken  from  a  final  judgment  in  an  action  or  special 
proceeding  commenced  in  the  court  in  which  the  judg- 
ment is  rendered."     (Rev.  Laws,  6329.) 

"The  supreme  court  shall  have  jurisdiction  to  review 
upon  appeal  a  judgment  in  an  action  or  proceeding  com- 
menced in  the  district  court  when  the  matter  in  dispute 
is  embraced  in  the  general  jurisdiction  of  the  supreme 
court"    (Rev.  Laws,  4833;  State  v.  Ducker,  35  Nev.  214.) 

If  the  proceeding  had  before  the  lower  court  was  not 
"an  action,"  it  could  have  been  nothing  more  than  a 
"special  proceeding."  "The  term 'special  proceeding' is 
used  in  the  codes  of  practice  of  many  of  the  states  in 
contradistinction  to  'action.'  It  may  be  said  generally 
that  any  proceeding  in  a  court  which  was  not  under  the 
common  law  and  equity  practice  either  an  action  at  law 
or  a  suit  in  chancery,  is  a  special  proceeding."  (In  Re 
Central  Irr.  Diet.,  49  Pac.  357;  Methodist  Church  v.  Ely, 
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47  N.  E.  537;  1  C.  J.  1010;  StaU  v.  District  Court,  72  Pat 
613;  Lawrence  v.  Thomas,  51  N.  W.  11;  21  Cyc.  38;  In  Re 
Josephs  Estate,  118  Cal.  660;  Clough  v.  Clough,  51  Pac  513. ) 

So  far  as  petitioner  is  concerned,  the  order  of  the  lower 
court  iB  a  final  judgment,  and  from  it  an  appeal  lies. 
(Rev.  Laws,  5238;  In  Re  Smith  Estate,  55  Pac  249;  Sharon 
V.  Sharon,  7  Pac.  462;  State  v.  District  Court,  72  Pac.  615; 
Guardianship  of  Mary  WinJdernan,  9  Nev.  303.) 

The  undertaking  on  appeal  acts  as  a  stay,  and  an  order 
made  by  the  lower  court  after  its  filing  is  in  excess  of 
jurisdiction.  {Silver  Peak  v.  District  Court,  110 Pac  503.) 

Prohibition  is  the  proper  remedy.  {Hynes  v.  CofruTTi, 
120  Pac.  26;  Woods  Case,  29  Pac  1108;  In  Re  Moss,  53 
Pac.  357.) 

Callahan  &'Brandon,  for  Respondents; 

It  is  necessary  for  the  legislature  to  provide  for  ap[>eals 
in  guardianship  matters  before  any  appeal  will  lie  from 
an  order  made  under  the  guardianship  act  "The  right 
of  appeal  to  this  court  is  one  based  entirety  on  statute, 
and  this  court  is  prohibited  from  taking  jurisdiction  unless 
the  party  appealing  has,  in  the  first  instance,  the  statutory 
right  of  appeal."  (State  ex  rel.  Sparks  v.  State  B.  &  T. 
Co..  137  Pac  400.) 

Whether  or  not  the  constitution  authorizes  legislation 
for  appeals  in  matters  of  guardianship  is  immaterial, 
because  under  the  decisions  it  would  be  inoperative  with- 
out legislation  enabling  appeals  to  betaken.  (Hayne,  New 
Trial  and  Appeal,  vol.  2,  sec.  181;  Estate  of  Moore,  86  CaJ. 
58;  Estate  ofWalkerly,  94  Cal.  352;  Estate  ofHickey,  121 
Cal.  378;  Estate  qfCahUl,  142  Cal.  628.) 

No  appeal  lies  from  an  order  of  the  county  court  appoint- 
ing a  guardian  for  a  lunatic  or  idiot  ( WUlis  v.  Levns,  27 
N.  C.  14) ;  neither  does  an  appeal  lie  from  an  order  refus- 
ing to  appoint  such  guardian.  (Peralta  v.  Castro,  15  Cal. 
511;  Estate  of  Dean,  62  Cal.  613;  Estate  of  Calahan,  60 
Cal.  232.) 

If  no  appeal  lies  from  the  order  of  the  lower  court 
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declarinK  petitioner  incompetent  to  care  for  her  estate 
and  appointing  a  guardian,  the  application  for  a  writ  of 
prohibition  should  be  denied;  but  if  the  provision  for 
appeals  in  the  civil  practice  act  applies  to  guardianship 
matters,  prohibition  is  not  the  proper  remedy.  An  order 
striking  an  undertaking  to  stay  execution  from  the  files, 
and  directing  the  sheriff  to  pay  money  collected  under 
garnishment  in  satisfaction  of  judgment,  is  a  special 
order  after  judgment,  and  appealable,  {Southern  Cai.  R. 
Co.  V.  Superior  Court,  127  Cal.  417.)  Since  appeal  lies 
from  and  is  an  adequate  remedy  to  prevent  execution  of 
any  order  of  court  appointing  a  receiver  and  directing 
the  sale  by  him  of  property  of  a  plaintiff  in  a  divorce 
action  to  satisfy  a  judgment  for  alimony  against  him, 
prohibition  will  not  lie  for  such  purpose,  although  the 
order  is  void  as  in  excess  of  the  jurisdiction  of  the  court. 
( White  V.  Superwr  Court,  42  Pac.  471. )  The  writ  of  pro- 
hibition will  issue  only  when  there  is  an  exercise  of  func- 
tions without  or  in  excess  of  .jurisdiction,  and  there  is  no 
other  adequate  remedy,  {Low  v.  Crovm  Point  M.  Co.,  2 
Nev.  75;  Turner  v.  Langan.  29  Nev.  281;  McCombv.  Dis- 
trict Court,  136  Pac.  563.)  Prohibition  will  not  issue 
where  there  is  a  remedy  by  appeal  or  certiorari.  (Silver 
Peak  V.  District  Court,  110  Pac.  503.) 

By  the  Court,  SANDERS,  J. : 

Ellen  C.  O'Donnell  was  declared  by  a  judgment  of  the 
district  court  for  Humboldt  County  to  be  mentally  incom- 
petent, by  reason  of  extreme  old  age,  to  manage  her 
property,  and  by  the  judgment  Chris  Wolf,  public  admin- 
istrator of  said  county,  was  appointed  guardian  for  her 
estate,  alleged  to  consist  of  400  acres  of  land  in  said 
county  and  $8,600  in  money,  represented  by  two  certifi- 
cates of  deposit  in  a  local  bank  at  Winnemucca,  Nevada. 
She  gave  notice  of  appeal  to  this  court  from  the  judgment 
and  an  order  overruling  her  motion  for  a  new  trial,  and 
filed  an  undertaking  on  appeal  in  the  sum  of  $300.  She 
now  petitions  this  court  for  a  writ  of  prohibition  to 
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restrain  the  judge  of  said  court  and  the  guardian  so 
appointed  from  enforcing,  or  undertaking  to  enforce, 
said  judgment  pending  her  appeal. 

We  are  satisfied  from  the  return  of  respondents  that, 
unless  restrained,  they  will  do  the  things  complained  of, 
and  will  endeavor  to  take  possession  of  the  property  of 
petitioner  in  disregard  of  and  in  spite  of  her  appeal.  The 
only  question  presented,  therefore,  is:  Should  the  writ 
issue? 

It  is  urged  by  respondents  that  an  appeal  is  a  matter 
purely  of  statutory  right  {Esmeralda  County  v.  Wildes, 
36  Nev.  526,  137  Pac  400),  and  as  the  statute  under 
which  the  proceeding  was  commenced  in  the  lower  court 
(Statutes  of  Nevada,  1899,  p.  70)  nor  the  general  law 
governing  appeals  (chapter  46,  Civil  Practice  Act)  makes 
provision  for  an  appeal  in  such  cases,  the  judgment  and 
order  complained  of  is  not  appealable,  and  this  court  is 
therefore  without  jurisdiction  to  issue  the  writ.  The 
jurisdiction  of  this  court  being  thus  challenged,  it  is 
incumbent  upon  us  to  consider  the  question  as  if  mside 
upon  a  motion  to  dismiss  the  appeal  of  petitioner.  The 
several  district  courts  of  this  state  are  vested  by  the 
constitution  and  statutes  with  original  jurisdiction  in  all 
cases  relating  to  the  estates  of  insane  persons  (Const, 
art,  6,  see.  6;  sec.  4840,  Revised  Laws);  not  necessarily 
persons  technically  insane,  but  those  who,  for  any  cause, 
are  mentally  incompetent  to  manage  their  property  (sec. 
6162,  Revised  Laws;  14  R.  C.  L.  p.  567);  and  sach  courts 
possess  general  power  over  the  appointment  and  removal 
of  guardians  (sec.  4849,  Revised  Laws).  The  jurisdiction 
thus  conferred  is  neither  special  nor  limited,  nor  is  it 
limited  or  qualified  by  the  special  act  which  regulates 
the  procedure  for  the  appointment  of  guardians  and  to 
prescribe  their  duties.     (Statutes  of  Nevada,  1899,  p.  70. ) 

1.  It  is  not  lightly  to  be  assumed  that  from  the  failure 
or  omission  of  a  special  act  to  provide  for  an  appeal  the 
legislature  intended  to  deny  to  the  persons  whose  legal 
and  civil  rights  are  involved  and  affected  by  the  act  the 
right  of  appeal.     The  right  to  an  appeal  is  a  substantial 
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right  {Howard  v.  Richards,  2  Nev.  137,  90  Am.  Dec 
520),  and,  while  it  is  purely  statutory  {Esmeralda  County 
V.  Wildes,  svjpra),  a  atatute  will  not  be  construed  as  tak- 
ing away  the  right  of  appeal  unless  the  language  used 
clearly  shows  such  an  intent  (3  C.  J.  319). 

"If  a  statute  is  capable  of  being  so  construed  as  to 
maintain  the  right  of  appeal  without  violating  the  well- 
established  rules  for  construing  statutes,  it  will  be  so 
construed. "    {Houghton's  Appeal,  42  Cal.  35. ) 

3.  The  persons  embraced  by  the  statute  in  question  are 
peculiarly  "wards  of  chancery."  Unless  the  statute,  by 
express  terms,  necessary  inspli cation,  or  reasonable  intend- 
ment, denies  to  such  persons  the  right  of  appeal,  it  is  our 
duty  to  uphold  the  right  But  it  is  insisted  that  the  gen- 
eral law  governing  appeals  makes  no  provision  for  an 
appeal  in  this  class  of  cases.  In  this  view  we  do  not 
concur.  The  supreme  court  is  vested  by  the  constitution 
with  appellate  jurisdiction  in  all  cases  in  equity.  (Const, 
art.  6,  sec.  4;  Rev.  Laws,  4832.)  This  court  has  jurisdic- 
tion to  review  upon  appeal  a  judgment  in  an  action  or 
proceeding  commenced  in  a  district  court  when  the  matter 
in  dispute  is  embraced  in  the  general  jurisdiction  of  the 
supreme  court.  {Rev,  Laws,  4833.)  Theproceedingauthor- 
ized  by  the  statute  (Rev.  Laws,  6162)  is  an  equitable 
proceeding,  and  differs  from  ordinary  actions  only  in 
procedure.  It  does  not  confer  new  rights,  nor  afford  new 
remedies.  In  its  essential  characteristics  it  was  an  adver- 
sary proceeding  in  which  the  petitioner  was  the  real 
defendant.  An  appeal  may  be  taken  from  a  final  judg- 
ment or  special  proceeding  commenced  in  the  court  in 
which  the  judgment  is  rendered.  (Rev.  Laws,  5329.) 
For  the  purposes  of  this  application,  it  is  not  necessary  to 
determine  whether  the  proceeding  against  petitioner  was 
"an  action"  or  "special  proceeding."  It  was  certainly  one 
or  the  other.  An  appeal  lies  from  a  "final  judgment"  in 
either.  The  judgment  was  a  "final  judgment,"  which 
operates  to  divest  petitioner  of  the  right  to  the  possession, 
controt,  and  management  of  her  property.  The  petitioner 
is  entitled,  therefore,  to  prosecute  her  appeal  here  so  as 
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to  test  the  regularity  of  the  proceeding;  by  which  it  was 
sought  to  place  her  property  under  guardianship. 

3.  It  is  well  settled  that,  where  a  stay  of  proceedings 
is  had,  and  the  court  undertakes  to  exercise  an  unauthor- 
ized jurisdiction  pending  such  stay,  prohibition  is  the 
proper  remedy.     (3  C.  J.  p.  1328.) 

4.  The  undertaking  on  appeal  filed  by  the  petitioner 
conforms  to  section  404  of  the  civil  practice  act,  and.  as 
the  procedure  authorized  by  section  6162,  Revised  Laws, 
is  not  a  case  provided  for  in  sections  404,  405,  408,  and 
409  of  the  civil  practice  act,  the  perfecting  of  the  appeal 
by  giving  the  undertaking,  as  prescribed  by  section  404, 
stays  proceedings  in  the  court  below  upon  the  judgment 
and  order  appealed  from.     (Rev.  Laws,  5355. ) 

It  is  argued  by  respondents  that  it  is  against  the  interest 
of  petitioner,  and  against  public  policy,  to  permit  peti- 
tioner to  manage  her  property  pending  the  time  of  her 
appeal.  And  it  might  have  been  suggested,  by  way  of 
argument,  that  an  appeal  in  such  cases  defeats  the  pui^ 
pose  of  the  statute.  This  position  has  been  ruled  upon 
adversely  to  respondents  by  the  Supreme  Court  of  Cali- 
fornia in  construing  a  similar  statute.  (Cobum  v.  Hynez, 
161  Cal.  685,  120  Pac.  26;  In  Re  Woods,  94  Cal.  566,  29 
Pac.  1108;  In  Re  Moss,  120  Cal.  695,  53  Pac.  357. ) 

We  are  powerless  to  remedy  what  may  be  a  defect  or 
omission  in  the  civil  practice  act 

Let  the  writ  issue. 
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[No.  2278] 

CHARLES  F.  DANFORTH,  Appellant,  v.  MINNIE  J. 

DAN  FORTH,  Respondent. 

llO«Pac.l27] 

1.  DtsuiNSAL  AND  NoNsriT — Abakiionuen't  of  Cause. 

At  commou  law  the  e88ential  of  a  nonsuit  wae  abnodonmeiit 
ot  the  cause  by  the  plalutlfT. 

2.  Dismissal  and  Xobsuit — What  Constitl'tes — Dismissal  ob  on 

.Merits. 

Judgment  reading,  "And  now  all  and  sloi^lar  Id  the  premises 
l>elug  neen.  heard  and  fully  understood,  and  the  material  facts 
alleged  In  the  lllicl  not  HuHlclently  proved  to  the  satisfaction  of 
the  rourt.  said  libel  Is  denied."  Indicates,  not  an  abandonment 
of  the  cause  by  plalutllT.  the  essential  at  common  law  of  a  non- 
suit, but  that  the  cause  was  submitted  and  determined  on  the 
merltfl. 

.1.    DiHllISSAL  AND  NUNSl'IT WHAT  CONBTITL'TES DISMISSAL  OB  ON 

A  Judgment  apparently  on  the  merits  dismissing  the  libel  will 
not  be  considered  one  of  nonsuit  on  motion  of  defendant,  as 
authorized  by  Rev.  Lews,  6237,  subd.  S ;  It  not  appearing  defen- 
dant made  any  such  motion. 
■1,  JuDOMKNT — Res  JtimcATA — Natvbb  of  I^w  or  Otbeb  Statk — 
Pleadino  and  Proof. 

If  a  judgment  of  another  state,  pleaded  as  res  judicata,  could 
nnder  a  rule  of  that  state  be  merely  one  of  nonsuit,  which  it 
could  not  be  under  the  laws  of  this  state,  such  rule  must  be 
pleaded  and  proven. 
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All  nnnwcr  In  dlvorc*  Is  not  ne<*«<«iry  for  n  Jniltcineiit  on  tlip 
merits  aKnlnxt  plalutllT. 

II.    C'0I:BTB I'BEfil'UPTION  AH  TO  jL'KianiCTION. 

Tlip  pivfluiuptlon  In  favor  of  r^iriilHrlty  of  jirut-eedliiKS  iu  a 
i«iirt  of  K^iierHl  Jiirliwllrtlon.  iieveiwnr}'  to  iiutlinrize  it  to  ni-t. 
iloeM  not  iipply  In  n  procf^tlinR  not  nc<-ordinK  to  tbe  oommoii 

7.  CorBTH — I'BtHl'MPTlON'  AH  TO  JCIllHniCTION IHVOBCE  PBOrBCblNVS. 

An  Hi'tlon  for  nitttolwtp  divon-e  1h  n  proceedlnK  not  ocoordini; 
til  ('oiiiiiioii  Inw.  to  wlik'li  the  prexuiniitlDD  In  fnror  of  regtilnrlty 
of  imH-WMllnns  In  a  <iiurt  of  seiierai  JuriHdIi-tlon.  ne<'»»ssnr,v  to 
nutliorize  It  to  act,  ilowt  not  mqily. 

8.  JriMIUENT— FORElliN   DECBEK— I'LEADINU  AND  PROOF. 

While  under  Rev.  Ijawa.  .WTO,  the  aiwwer  plendlng  as  rrn 
judicata  a  JmlKnieiit  of  n  court  of  another  Rtate,  denying 
divorce,  nx  to  whlcb  no  prtwuinption  of  r^tnilarlty  of  proceeding!! 
ohtaliiH.  need  not  plead  the  Jiirlsdicttonal  factn,  yet.  the  reply 
deiiyliiK  Hie  reuderlnic  "f  the  Judtnnent.  tUey  muni  l>e  proven, 
except  tliOMc  nilinltted  hy  the  re|)ly. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  ThoTnasF.  Moran,  Judge. 

Suit  by  Charles  F.  Datiforth  against  Minnie  J.  Danforth. 
From  a  judgment  sustaining  a  plea  of  res  a43udieata, 
plaintiff  appeals.    Reversed  and  remanded. 

Lee  J.  Davis  and  Sweeney  &  Morehouse,  for  Appellant: 
Actions  for  divorce  were  unknown  to  the  common  law, 
and  the  entire  jurisdiction  of  courts  in  the  United  States 
is  purely  and  wholly  statutory  in  matters  of  divorce. 
The  judgment  of  the  tower  court  should,  therefore,  be 
reversed,  as  the  Maine  judgment  is  not  a  bar  to  the 
present  action. 

The  Maine  judgment  was  simply  one  of  nonsuit  The 
case  was  not  decided  upon  the  merits,  and  the  judgment 
is  no  bar  to  another  action.  (Pendergrass  v.  York  Mfg. 
Co.,  76  Me,  509.)  Before  a  dismissal  or  judgment  of 
denial  of  plaintiff's  cause  of  action  can  be  a  bar,  the  facts 
must  be  adjudged  in  favor  of  the  defendant.  That  is, 
the  court  must  review  the  facts  and  find  upon  those  facts 
that  the  defendant  is  entitled  to  judgment  Otherwise 
the  ruling  is  one  of  law  only  and  the  merits  are  not 
decided  or  passed  upon.    "A  nonsuit  is  the  result  of  an 
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abrupt  termination  of  an  action  at  law.  It  is  the  name 
of  a  jud^rnient  given  against  the  plaintiff  when  he  is 
unable  to  prove  his  case,  or  when  he  refuses  or  neglects 
to  proceed  with  a  trial  of  a  cause  after  it  has  been  at 
issue,  without  determining  such  issue.  (16  Am.  &  Eng. 
Ency.  Law,  721. )  The  effect  of  a  nonsuit  is  to  defeat  the 
action  and  give  costs  to  the  defendant,  but  the  plaintiff 
may  commence  a  new  action  for  the  same  cause.  It  is  a 
settled  and  inflexible  rule  that  a  judgment  of  nonsuit  is 
not  a  judgment  on  the  merits,  and  therefore  is  no  bar  to 
another  suit  upon  the  same  cause  of  action.  (Black  on 
Judgments,  sec.  699. ) 

The  dismissal  of  a  cause  for  want  of  evidence  is  not  a 
judgment  upon  the  merits,  and  a  nonsuit  for  any  cause 
is  not  a  bar  to  another  action  upon  the  same  cause. 
( City  and  County  v.  Brown,  96  Pac.  281 ;  Lewis  v.  Superior 
CouH,  105  Pac.  753;  Smith  v.  Superior  CouH.  84  Pac.  54; 
Northern  P.  R.  R.  Co.  v.  Spencer.  108  Pac.  181. )  It  is  not 
the  recovery  by  the  defendant  that  constitutes  the  bar 
or  estoppel,  but  the  decision  upon  the  merits  of  the  ques- 
tion which  is  in  dispute  between  the  parties.  (Hoover  v. 
King,  99  Am.  St  Rep.  754;  Dawley  v.  Broum.  79  N.  Y.  390; 
King  v.  Toumsend.  141  N.  Y.  358. ) 

The  record  of  the  Maine  court  shows  there  was  no 
issue  made  by  demurrer  or  answer,  and  there  was  there- 
fore nothing  for  the  court  to  try,  and  it  could  not  make 
any  judgment.  Its  judgment,  if  it  be  one,  is  void.  "It 
is  the  contest  actually  made  and  passed  upon  which  gives 
the  successful  party  the  right  to  use  the  judgment  as  a 
bar  to  the  same  cause  in  a  new  action  on  a  different 
subject-matter."  (Van  Fleet  on  Coll.  Attack,  sec.  17.) 
"From  lack  of  contest,  no  question  of  res  adjudicata 
arose.  On  the  contrary,  the  doctrine  of  res  adjudicata 
cannot  arise  except  by  virtue  of  some  issue  joined  and 
actually  contested  on  the  trial.  A  judgment  without  an 
issue  is  void."  (Steck  v.  Palmer,  41  Miss.  88;  Armstrong 
V.  BarUm,  42  Miss.  506;  Porterfield  v.  Butler,  47  Miss.  170. ) 

The  judgments  of  a  sister  state  have  only  such  faith 
and  credit  as  they  have  by  the  law  of  the  state  where 
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the  judgment  is  rendered.  Therefore,  our  courts  cannot 
take  judicial  notice  of  the  judgment  in  Maine,  as  a  valid 
or  enforceable  one,  or  that  the  same  was  duly  made  and 
entered,  imparting  full  faith  and  credit,  unless  they  have 
before  them,  by  thfe  pleadinji:  of  the  judgment  or  by  the 
evidence,  what  the  laws  of  Maine  are.  The  due  authen- 
tication of  the  record  goes  only  to  its  admissibility  in 
evidence,  but  does  not  prove  its  effect  The  law  of  Maine 
was  not  pleaded  or  proved,  and  we  are  therefore  left  to 
construe  the  judgment  under  the  laws  of  Nevada,  the 
rule  being  that  state  courts  will  not  take  judicial  notice 
of  the  laws  of  a  sister  state,  it  being  necessary  that  they 
be  proved  like  any  other  fact  {Estate  of  Harrington, 
73  Pac.  1000;  Estate  of  Richards,  65  Pac  1034;  In  Re 
Campbell's  Estate.  108  Pac.  669;  Scott  v.  Ford,  97  Pac 
99;  Palmer  v.  Atchi&m,  35  Pac.  630;  CaveOero  v.  Texas, 
42  Pac.  918;  DaggeU  v.  S.  P.  Co.,  103  Pac.  204;  De  Vail  v. 
DeVall,  109  Pac.  755;  Thomas  v,  Robinson,  3  Wend.  267; 
Sheldm  v.  Hopkins,  7  Wend.  435;  Pelton  v.  Plainer,  13 
Ohio,  209;  Crafis  v.  Clark,  31  Iowa,  77;  Wright  w.  Andrews, 
130  Mass.  149;  Coates  v.  Mackey,  56  Md.  416.) 

Roy  W.  Stoddard,  for  Respondent: 

There  is  only  one  question  before  this  court  in  the  case 
at  bar,  which  is:  Does  the  exemplified  copy  of  the  record 
of  the  Maine  court  constitute  a  bar  against  the  subsequent 
action  brought  by  plaintiff?  In  order  to  render  a  matter 
res  adjudieata  there  must  be  a  concurrence  of  four  con- 
ditions, namely  (1)  identity  in  the  thing  sued  for;  (2) 
identity  of  the  cause  of  action;  (3)  identity  of  the  parties 
to  the  action;  (4)  identity  of  the  quality  in  the  person  for 
or  against  whom  the  claim  is  made.  (Black  on  Judg- 
ments, vol.  2.  sec.  610;  Lyon  v.  Perin  Mfg.  Co..  125  U.  S. 
698,  31  L.  Ed.  839.)  That  these  exist  in  the  case  at  bar 
is  apparent  upon  the  face  of  the  exemplified  copy  of  the 
record  of  the  Maine  court.  This  being  the  case,  the 
estoppel  is  not  confined  to  the  judgment,  but  extends 
to  all  steps  involved  as  necessary  steps  for  the  ground- 
work upon  which  it  may  have  been  founded.     "Where 
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a  conclusion  is  indisputable,  and  could  have  been  drawn 
only  from  certain  premises,  tbe  premises  are  equally 
indisputable  with  the  conclusion."  (Black  on  Judgments, 
vol.  2.  sees.  613,  614. ) 

When  a  decree  of  divorce  is  denied  on  the  merits,  the 
matter  is  rea  adjudicata  between  the  parties  in  a  subse- 
quent proceeding  for  divorce  upon  the  same  grounds. 
(9  R.  C.  L.  463,  464;  PraU  v.  PraXL,  26  L.  R.  A.  n.s.  577; 
Ford  V.  Fixrd,  108  Pac.  366;  People  v.  Case.  241  III.  279; 
Patrick  v.  Patrick,  139  Wis.  463;  Stay  v.  Stay,  102  Pac 
420;  Trowbridge  v.  Spinning.  54  L.  R.  A.  204.) 

A  judgment  rendered  by  acourt  of  competent  jurisdiction 
of  the  parties  and  the  subject-matter  in  one  state  is  con- 
clusive on  the  merits  in  the  courts  of  every  other  state. 
A  party  seeking  to  escape  the  effect  of  the  judgment  must 
assume  the  burden  of  proving  and  showing  that  juris- 
diction did  not  in  fact  exist  (15  R.  C.  L.  887;  23  Cyc. 
1573.) 

The  term  "nonsuit"  is  applicable  only  to  actions  at  law, 
as  has  been  decided  by  this  court  in  the  case  of  Laird  v. 
Morris,  23  Nev.  34,  in  which  it  is  said:  "A  nonsuit  is  a 
result  of  an  abrupt  termination  of  an  action  at  law, " 

It  is  true  that  the  record  of  the  Maine  court,  to  be 
admitted  in  evidence,  must  be  authenticated  as  provided 
by  the  full  faith  and  credit  clause  of  the  United  States, 
but  when  so  authenticated  and  introduced  in  evidence  it 
becomes  conclusive  evidence,  and  therefore  conclusive  in 
its  effect  and  a  complete  bar  to  plaintiff's  action  in  this 
state. 

Where  it  is  apparent  on  the  face  of  the  record  of  the 
former  action  that  the  question  in  controversy  was  liti- 
gated therein,  as  in  the  case  at  bar,  the  mere  production 
of  the  record  is  sufficient.  (Black  on  Judgments,  vol.  2, 
sees.  505,  625;  23  Cyc.  1552, 1553;  15  R.  C.  L.  949,  962. ) 

By  the  Court,  Coleman,  J. : 

Appellant  brought  suit  for  divorce.  An  answer  was 
filed,  pleading  a  judgment  of  a  court  of  the  State  of 
Maine  as  res  adjudicata,  to  which  a  reply  was  filed, 
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admitting  that  the  Maine  court  had  jurisdiction  of 
divorce  actions,  but  denying  that  a  judgment  on  the 
merits  had  been  rendered.  Upon  the  trial,  and  after 
the  evidence  in  support  of  the  allegations  of  the  com- 
plaint had  been  submitted,  a  certified  copy  of  the  judg- 
ment of  the  court  of  the  State  of  Maine  was  offered  and 
received  in  evidence,  over  the  objection  of  appellant,  in 
support  of  the  plea  of  rea  adjudicata  presented  in  tbe 
answer  mentioned.  After  all  of  the  evidence  had  been 
received,  a  judgment  was  rendered  by  the  court,  sus- 
taining the  plea  of  rea  adjudicata.  It  is  from  that  judg- 
ment that  an  appeal  is  taken. 

1.  It  is  contended  that  the  Maine  judgment  was  noth- 
ing more  than  a  judgment  of  nonsuit,  and  that  the  trial 
court  erred  in  admitting  it  in  evidence.  In  support  of 
this  contention,  counsel  quotes  from  the  case  of  Pender- 
grass  v.  York  Mfg.  Co.,  76  Me.  509,  and  from  numerous 
other  authorities,  among  them  the  case  of  Laird  v. 
Morris,  23  Nev,  34,  42  Pac.  11.  On  another  phase  of  the 
case,  counsel  for  appellant  contend  that,  in  the  absence 
of  pleading  and  proof  as  to  what  the  law  is  in  a  sister 
state,  we  must  presume  that  the  law  is  the  same  as  the 
law  of  this  state.  The  authorities  are  practically  unani- 
mous in  holding  this  to  be  the  rule  relative  to  the  com- 
mon law,  but  there  is  a  wide  difference  of  opinion  on 
this  question  as  to  the  statute  law.  (16  Cyc.  1084,  1085; 
10  R.  C.  L.  895.)  This  court  has  never  been  called  upon 
to  lay  down  a  rule  as  to  what  the  presumption  is  as  to 
the  law  of  a  sister  state,  and  we  do  not  deem  it  neces- 
sary to  do  80  in  this  instance,  for  we  are  of  the  opinion 
that,  no  matter  whether  the  common  law  or  our  statute 
controls,  we  are  compelled  to  hold  that  the  judgment  of 
the  Maine  court  was  not  one  of  nonsuit.  At  common 
law  nonsuit  was  permissible  only  when  the  plaintiff  did 
not  appear  to  prosecute  the  action.  Blackstone,  who  we 
believe  is  the  most  reliable  authority  as  to  the  common 
law,  says : 

"When  they  are  all  unanimously  agreed,  the  jury 
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return  back  to  the  bar;  and,  before  they  deliver  their 
verdict,  the  plaintiff  is  bound  to  appear  in  court,  by  him- 
self, attorney,  or  counsel,  in  order  to  answer  the  amerce- 
ment to  which  by  the  old  law  he  is  liable,  as  has  been 
formerly  mentioned,  in  case  he  fails  in  his  suit,  as  a 
punishment  for  his  false  claim.  To  be  amerced,  or  a 
mercie,  is  to  be  at  the  king's  mercy  with  regard  to  the 
fine  to  be  imposed.  The  amercement  is  disused,  but  the 
form  still  continues ;  and  if  the  plaintiff  does  not  appear, 
no  verdict  can  be  given,  but  the  plaintiff  is  said  to  be 
nonsuit.  Therefore  it  is  usual  for  the  plaintiff,  when  he 
or  his  counsel  perceives  that  he  has  not  given  evidence 
sufficient  to  maintain  his  issue,  to  be  voluntarily  non- 
suited, or  withdraw  himself;  and  if  neither  he,  nor  any 
body  for  him  appears,  he  is  nonsuited,  the  jurors  are 
discharged,  the  action  is  at  an  end,  and  the  defendant 
shall  recover  his  costs.  The  reason  for  this  practice  is 
that  a  nonsuit  is  more  eligible  for  the  plaintiff  than  a  ver- 
dict against  him ;  for  after  a  nonsuit,  which  is  only  a 
default,  he  may  commence  the  same  suit  again  for  the 
same  cause  of  action ;  but  after  a  verdict  had,  and  judg- 
ment consequent  thereupon,  he  is  forever  barred  from 
attacking  the  defendant  upon  the  same  ground  of  com- 
plaint But  in  case  the  plaintiff  appears,  the  jury  by 
their  foreman  deliver  in  their  verdict."  ( Blackstone's 
Commentaries,  Ed.  1768,  p.  376.) 

From  this  language  we  gather  that  at  the  common 
law,  when  a  plaintiff  discovered  some  error  or  defect  in 
the  proceedings,  or  was  unable  to  prove  an  essential  fact, 
for  want  of  necessary  witnesses  or  documentary  evidence, 
and  thereupon  being  called,  and  failing  to  appear,  his 
default  was  recorded,  upon  which  the  defendant  recov- 
ered his  costs.  But  this  arising  from  some  supposed 
neglect  or  oversight,  the  plaintiff  was  not  barred  from 
commencing  a  new  action.  In  the  light  of  this  inter- 
pretation, it  will  be  seen  that  at  common  law  the  one 
essential  of  a  nonsuit  was  the  abandonment  of  the  case 
by  the  plaintiff.  Strictly  speaking,  it  seems  that  at  com- 
mon law  there  was  no  such  thing  as  a  "judgment"  of 
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nonsuit.  In  Poyser  v.  Minors,  7  Q.  B.,  Div.  329,  Hush, 
L.  J.,  says : 

"A  nonsuit  at  common  law  was  nothins:  more  than  a 
declaration  by  the  court  that  the  plaintiff  bad  made 
default  in  appearing  at  the  trial  to  prosecute  his  suit" 

In  the  same  case,  Bramwell,  L.  J.,  says : 

"There  really  in  strictness  never  was  a  'judgment'  of 
nonsuit.  No  plaintiff  could  be  nonsuited  against  his  will. 
He  failed  to  appear  at  the  appointed  time,  generally  at 
nisi  prius — (I  believe  there  were  other  stages  of  a  cause 
in  which  there  might  be  nonsuits) — and  his  nonappear- 
ance was  recorded,  returned  to  the  court  in  banc,  and 
then  judgment  was  given  against  him  that  the  defen- 
dant go  without  a  day,  etc." 

2.  From  a  reading  of  the  judgment  of  the  Maine 
court,  it  is  apparent  that  there  the  plaintiff  did  not 
abandon  his  action.  The  judgment  reads,  in  part,  as 
follows : 

"And  now  all  and  singular  in  the  premises  being  seen, 
heard  and  fully  understood,  and  the  material  facts 
alleged  in  the  libel  suit  not  sufficiently  proved  to  the  satis- 
faction of  the  court,  said  libel  is  denied." 

3.  This  language  clearly  indicates  to  our  minds,  in 
interpreting  it  according  to  the  common-law  rules,  that 
the  case  was  submitted  and  determined  on  the  merits. 
When  we  interpret  this  judgment  under  our  statute,  we 
reach  the  same  conclusion.  Section  5237,  Revised  Laws 
of  1912,  lays  down  the  conditions  under  which  a  judgment 
of  nonsuit  may  be  entered  in  this  state : 

"An  action  may  be  dismissed,  or  a  judgment  of  non- 
suit entered  in  the  following  cases : 

"1.  By  the  plaintiff  himself  at  any  time  before  trial, 
upon  the  payment  of  costs,  if  a  counterclaim  has  not 
been  made.  If  a  provisional  remedy  has  been  allowed, 
the  undertaking  shall  thereupon  be  delivered  by  the 
clerk  to  the  defendant,  who  may  have  his  action  thereon. 

"2.  By  either  party  upon  the  written  consent  of  the 
other. 


:,.ndty  Google 


Danporth  v.  Danporth 


Opinion  of  tbe  Court— Coleman,  J. 


"3.  By  the  court  when  the  plaintiff  fails  to  appear  on 
tiie  trial,  and  the  defendant  appears  and  aaks  for  the 
dismissal. 

"4.  By  the  court  when  upon  the  trial  and  before  the 
final  submission  of  the  case  the  plaintiff  abandons  it. 

"5.  By  the  court,  upon  motion  of  the  defendant,  when 
upon  the  trial  the  plaintiff  fails  to  prove  a  sufficient  case 
for  the  court  or  jury.  The  dismissal  mentioned  in  the 
first  two  subdivisions  shall  be  made  by  an  entry  in  the 
clerk's  register.  Judgment  may  thereupon  be  entered 
accordingly.  In  every  other  case  the  judgment  shall  be 
rendered  on  the  merits," 

It  is  not  contended  that  any  of  these  conditions  existed 
at  the  time  of  the  entry  of  the  Maine  judgment,  though 
counsel  for  appellant  quote  the  fifth  subdivision,  and 
cite  the  case  of  Laird  v.  Morris,  supra,  in  support  of 
their  general  contention.  From  a  reading  of  this  sub- 
division, it  will  be  seen  that  "upon  motion  of  the  defen- 
dant" the  court  may  enter  a  judgment  of  nonsuit.  It 
does  not  appear  that  the  defendant  made  any  such 
motion.  On  the  other  hand  we  may  infer  that  defendant 
sought  a  judgment  upon  the  merits.  This  court  has 
pretty  clearly  laid  down  the  condition  upon  which  a 
judgment  of  nonsuit  can  be  entered  in  this  state,  in 
the  case  of  Bums  v,  Rodefer,  15  Nev.  63,  where  it  said : 

"The  plaintiffs  might  have  asked  for  a  nonsuit,  after 
their  evidence  was  struck  out  (Civ.  Prac.  Act,  sec.  151; 
Hancock  Ditch  Co.  v.  Bradford,  13  Cal.  637;  Ord  v. 
Chester,  18  Cal.  77)  ;  and  the  court  might  have  granted 
one,  also,  upon  motion  of  the  defendants.  But  it  does 
not  appear  from  the  judgment  roll  that  either  party 
asked  for  a  nonsuit,  or  that  either  objected  to  a  submis- 
sion of  the  case  to  the  jury.  A  nonsuit  cannot  be 
granted  except  upon  the  grounds  stated  in  the  statute 
and  as  therein  provided.  It  could  not  have  been  granted 
under  the  fifth  subdivision  of  section  151,  except  upon 
motion  of  the  defendants.  It  could  not  have  been 
ordered  under  the  fourth,  because  plaintiffs  did  not 
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abandon  their  case,  or  under  the  third,  because  they 
appeared,  or  under  the  second,  because  defendants  did 
not  give  their  written  consent." 

4.  Hence,  aa  we  have  said,  we  find  that  whether  we 
presume  that  the  common  law  or  a  statute  similar  to 
our  own  existed  in  Maine,  we  must  hold  that  the  judg- 
ment was  one  upon  the  merits.  If  a  different  rule  exists 
in  Maine,  it  can  be  shown  only  by  appropriate  pleadings 
and  proof. 

6.  It  is  also  contended  that  the  libellee  filed  no  answer 
in  the  Maine  action  to  the  petition  of  the  libellant,  and 
that  consequently  there  was  no  issue  for  that  court  to 
try.  While  it  is  true  that  it  does  not  affirmatively 
appear  that  an  answer  was  filed  to  the  petition,  it  is 
also  true  that  it  does  not  affirmatively  appear  that  an 
answer  was  not  filed,  while  the  judgment  recites  that 
libellee  appeared  by  her  attorney,  W,  H,  Gulliver. 
But  whether  or  not  an  issue  was  raised  by  an  appro- 
priate pleading  is  a  matter  of  no  consequence  in  an 
action  for  divorce.  As  said  in  Ribet  v.  Ribet,  29  Ala. 
348,  actions  of  this  nature  are  of  a  triangular  sort,  and 
such  a  cause  is  never  concluded  as  against  the  court, 
and  it  may  and  usually  does  satisfy  its  conscience  regard- 
less of  the  pleadings.  (Bishop,  Mar.  &  Div.,  sec.  314;  7 
Ency.  PI.  &  Pr.  88.) 

6.  But  it  is  contended  that  the  trial  court  erred  in 
admitting  in  evidence  the  transcript  of  the  Maine 
judgment,  for  the  reason  that  the  answer  in  the  case 
at  bar  does  not  allege  the  existence  of  certain  facts 
essential  to  give  the  court  jurisdiction  to  hear  and 
determine  the  cause.  On  the  other  hand,  respondent 
asserts  that,  since  the  court  by  which  the  Maine  judg- 
ment was  rendered  was  one  of  general  jurisdiction,  it 
will  be  presumed  that  every  fact  essential  to  give  the 
court  jurisdiction  was  shown.  While  it  is  a  general  rule 
that  everything  will  be  presumed  in  favor  of  a  judgment 
rendered  by  a  court  of  general  jurisdiction,  there  are 
exceptions  to  the  rule.    The  presumption  which  generally 
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prevails  in  favor  of  the  regularity  of  the  proceedings  in 
a  court  of  general  jurisdiction,  necessary  to  authorize  it 
to  act,  does  not  apply  in  proceedings  not  according  to 
the  course  of  common  law.  This  rule  is  so  well  estab- 
lished, and  so  generally  recognized,  that  it  seems  useless 
to  cite  authorities  to  sustain  it.  However,  a  few  of  the 
authorities  so  holding  are :  Galpin  v.  Page,  18  Wall.  864, 
371,  21  L.  Ed.  959;  Sobaneffo  v.  Maverick,  124  U.  S.  261, 
292,  8  Sup.  Ct.  461,  31  L.  Ed.  430;  StHker  v.  Kelly,  7 
Hill  (N.  Y.)  9;  Kelley  v.  Kelley,  161  Mass.  Ill,  36  N.  E. 
837,  25  L.  R.  A.  806,  42  Am.  St.  Rep.  389;  Northcut  v. 
Lemery,  8  Or.  316;  Furguson  v.  Jones,  17  Or.  204,  20 
Pac.  842,  3  L.  R.  A.  620,  11  Am.  St.  Rep.  808;  Knapp 
v.  Wallace,  50  Or,  348,  92  Pac.  1054,  126  Am.  St.  Rep. 
747  iPulashi  Co.  v.  Stuart,  28  Grat.  (Va.)  872;  Richard- 
son V.  Seevers,  84  Va.  259,  4  S.  E.  712;  15  R.  C.  L.,  sec. 
360,  p.  883 ;  23  Cyc.  1578,  text  to  note  52. 

7.  It  is  also  contended  by  counsel  for  appellant  that 
an  action  for  divorce  is  not  a  proceeding  according  to 
the  course  of  the  common  law,  and  that  hence  the  Maine 
judgment  should  not  have  been  admitted  in  evidence, 
since  all  the  facts  necessary  to  give  the.  Maine  court 
jurisdiction  were  not  pleaded  nor  proven  upon  the  trial 
of  the  case  at  bar  in  the  lower  court.  As  to  the  correct- 
ness of  the  contention  that  an  action  for  an  absolute 
divorce  is  a  proceeding  not  according  to  the  course  of  the 
common  law,  we  think  there  can  be  no  serious  doubt.  In 
14  Cyc.  at  page  581,  we  find  the  rule  laid  down  as  follows : 

"At  the  time  of  the  establishment  of  the  United  States 
as  an  independent  nation  and  the  adoption  of  the  com- 
mon law  of  England  by  the  several  states,  matrimonial 
causes  in  England  were  within  the  exclusive  jurisdic- 
tion of  the  ecclesiastical  courts.  These  courts  derived 
their  commissions  from  the  church,  and  in  the  deter- 
mination of  matrimonial  causes  the  canonical  law  was 
applied  almost  entirely.  Ecclesiastical  courts  were  not 
established  in  any  of  the  United  States  as  a  part  of  its 
judicial  system,  and  consequently  up  to  the  time  of  the 
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creation  of  courts  with  a  jurisdiction  in  divorce  actions, 
ecclesiastical,  law  relating  to  divorce  remained  unadmin- 
istered  for  want  of  a  tribunal." 

See,  also,  9  R.  C.  L.  pp.  261,  262;  Maynard  v.  Hill,  125 
U.  S.  190,  8  Sup.  Ct.  723,  31  L.  Ed.  654;  NoHkcut  v. 
Lemery,  supra;  Kelley  v.  KeUey,  supra;  Steele  v.  Steele, 
35  Conn.  48;  McGee  v.  McGee.  10  Ga.  477;  Olin  v. 
Hungerford,  10  Ohio,  268 ;  Cast  v.  Cast,  1  Utah,  112. 

8.  But  under  section  5070,  Revised  Laws  of  Nevada, 
1912,  we  do  not  think  it  necessary,  in  an  action  upon 
a  judgment  of  a  court  of  special  or  limited  jurisdiction 
of  a  sister  state,  to  plead  the  jurisdictional  facts, 
though  they  have  to  be  proven  in  case  the  reply  denies 
the  allegation  of  the  rendition  of  the  judgment,  unless 
the  reply  specifically  admit  certain  jurisdictional  facts. 
(Etz  V.  Wheeler,  23  Mo.  App.  449;  Bruckman  v.  Taus- 
sig, 7  Colo.  561,  5  Pac.  152;  Abb.  Trial  Brief,  2d  ed.  sec. 
339 ;  Graggoo  v.  Graham,  9  Ind.  212 ;  Archer  v.  Romaine, 
14  Wis.  375.)    See,  also,  Phelps  v.  Duffy,  11  Nev.  80,  85. 

Since  the  reply  which  was  filed  by  appellant  to  respon- 
dent's answer  denied  the  rendering  of  the  judgment 
pleaded,  it  was  incumbent  upon  the  defendant  to  prove 
all  of  the  jurisdictional  facts  except  the  allegation  in  the 
answer  that  the  Supreme  Judicial  Court  of  Androscog- 
gin County,  Me.,  in  which  the  judgment  pleaded  was 
rendered,  had  jurisdiction  in  actions  for  divorce,  as 
that  allegation  in  the  answer  is  admitted  in  the  reply. 

For  the  error  committed  in  admitting  in  evidence  a 
certified  copy  of  the  judgment  of  the  Maine  court,  when 
evidence  of  certain  jurisdictional  facts  had  not  been 
introduced,  the  judgment  is  reversed,  and  the  case  is 
remanded  for  a  new  trial. 
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[Nob.  1944  and  196T] 

ANGUS  McLEOD.  Respondent,  v.  MILLER  &  LUX, 
PACIFIC  LIVESTOCK  COMPANY.  JOHN  B. 
GALLAGHER,    and    J.    C.    SNYDER.    ADMmis- 

TBATOE     OF    THE     ESTATE    OF    CHARLES    SNYDER, 

Deceased,  Appellants. 

[153Pao.560;  ie7PBC.27] 

1.  EmffincE — Opinions— Ultimate  Fact — Exclusion. 

Wtiere.  In  an  action  for  the  overflow  of  plaintiff's  rancb  bf 
defendant's  dam.  nonexiK-rt  witnesses  testllled  !n  detail  to  the 
facts  as  to  previous  overflows,  and  the  location  of  various 
dams  and  ditches  was  minutely  described  by  them,  the  opinion 
of  such  witnesses  as  to  whether  defendants'  dam  caused  the 
overflow  should  have  been  excluded,  since  witnesses  cannot 
testify  to  matters  of  ultimate  fact,  except  where  it  Is  Impossible 
for  them  to  detail  the  evidentiary  facts  so  as  to  enable  the  ]uq,' 
to  draw  a  conclusion. 

2.  Evidence — Physical  Law — Rkki'tation. 

Where  the  testimony  of  witnesses  Is  refuted  by  physical  law 
or  matters  of  common  Itnowledge,  no  probative  force  can  be 
allowed  sucb  testimony. 

3.  EviRENCE — Experts — Ultimate  Facts. 

Where,  because  they  are  uiiknoivn.  It  is  Iniposalble  to  apply 
flxed  natural  taws  to  tlie  solution  of  an  Issue,  expert  testimony 
may  be  considered  as  well  as  facta  established  by  the  testimony 
of  other  witnesses  as  the  best  means  available  of  determining 
the  truth. 

4.  WaTEBS   ABD   WaTBBCOUBSES FLOVVAOK— ISDEPKSDENT    ACTS 

Liability. 

Where  the  dam  of  otlier  parties  In  conjunction  with  that  of 
defendants  caused  the  overflow  of  plaintiff's  ranch,  defendants 
were  not  liable  for  the  whole  damage,  since,  when  two  or  more 
parties  act  each  for  himself  introducing  the  result  complained 
of.  they  cannot  be  held  liable  ?or  the  acts  of  each  other. 
3.  Waters  and  WATEBCouaaES  —  Ovswtow  —  Futi:ke  Injubt  — 
Prophecy. 

In  an  action  for  injury  to  plalntlfTs  ranch  caused  by  an  over- 
flow from  defendants'  dam.  It  was  error  to  allow  testimony  of 
a  mere  prophecy  made  by  a  third  person  to  the  witness  several 
years  before  the  action  that  the  dam  If  constructed  h[|;her  would 
ruin  plalntllTs  land, 
ti.  EviDBWCE— Opinions — Extent  or  Damage. 

In  an  action  for  the  overflow  of  plaintltTs  ranch  from  defen- 
dants' dam,  it  was  error  to  allow  a  witness  to  give  his  opinion 
as  to  the  extent  of  the  damatce  done;  the  proper  method  being 
to  have  the  witness  testify  to  the  value  of  the  ranch  before  and 
after  the  overflow. 
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7.    DBPO8ITI0N8 KEADING    by    OTHEB    I'ABTY— OWEtTlON    BY    Paktv 

Taking. 

Where  testimony  l^ally  objectionable  In  HUbabinee  was  elic- 
ited from  tbe  plaiutlff  ou  crom-exaiulnHtlou  by  his  attomeyii  in 
his  deitosltloii  taken  by  defendantH.  aod  th^  depositloa  was  read 
111  evidence  by  plaintiff  an  provided  for  by  Comp.  Lawn.  35M, 
thereby  making  tbe  de|>osltlDn  plnintUTe  own  evidence  nnder 
tbe  provlaion  to  that  effect  of  section  3G0r>.  an  objection  made 
by  defendants  on  tbe  trial  to  tbe  admisBlou  of  aucb  objectionable 
tentlniouy  should  have  been  sustained,  tbongh  the  deposition 
wn«  taken  on  defendants'  iiiotfon.  since,  under  a  futlher  provi- 
sion of  section  .T>M.  tbe  erklence  taken  bi  n  deposition  in  sub- 
ject to  all  legal  exceptions. 
fl.  Depositions — Testimony — Objection  at  Tbial. 

The  objection  to  auch  substantially  Inadmissible  evIdMit-e 
was  properly  made  at  tbe  trial  Instead  of  nt  tbe  taking  ot  the 
cle|M)Bltlou,  under  tbe  provision  of  Comp.  Laws,  .t50t,  that 
depositions  inay  be  iwed  npoo  tbe  trial  subject  to  all   leaal 

ON  KRHEARIN'G 
1.  KviDBNiE — Opinion — Ultimate  Fact. 

In  nil  action  for  tbe  overflow  of  plaintiff's  iiincb  by  defen- 
dants' dam.  where  nonex|>ert  witnesses  testified  in  detail  to 
the  facts  as  to  previous  overflows,  and  the  location  of  various 
dams  and  ditches  was  minntely  described  by  tbem.  the  opinions 
of  sncli  witnesses  as  to  whether  defendants'  dam  caused  the 
overflow  should  have  been  excluded,  as  witnesses  cannot  testify 
to  matters  of  ultimate  fact,  except  where  It  la  impossible  for 
tbem  to  detail  the  evidentiary  facts  so  as  to  enable  tbe  Jury  to 
draw  a  conclusion. 

Appeal  from  First  Judicial  District  Court,  Lyon 
County;  Frank  P.  Langan,  Judg^e. 

Action  by  An^s  McLeod  a^inst  Miller  &  Lux,  Pacific 
Livestock  Company,  John  B:  Gallagher,  and  J.  C.  Snyder, 
administrator  of  the  estate  of  Charles  Snyder,  deceased. 
From  a  j  udgment  for  plaintiff,  defendants  appeal. 
Beversed  (McCahran,  J.,  dissenting). 

W.  A.  Massey,  Edward  F.  TYeadweii,  Cheney,  Downer, 
Price  &  Hawkins,  and  Charles  B.  Henderson,  for  Appel- 
lants: 

The  complaint  does  not  state  a  cause  of  action,  the 
findings  do  not  support  the  judgment,  and  the  facts  do 
not  show  any  legal  liability.  No  direct  trespass  is  alleged 
or  claimed,  nor  is  it  alleged  or  claimed  that  the  dam 
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directly  overflowed  the  land.  If  injury  is  merely  caused 
indirectly  by  lawful  act,  there  can  be  no  recovery  in  the 
absence  of  n^ligence.  The  maintenance  of  a  dam  in  a 
watercourse  of  the  State  of  Nevada  for  the  diversion  of 
water  for  irri^tion  is  a  lawful  act  {Blisa  v.  Grayaon,  56 
Pac  231;  Fresno  v.  Fretmo  Canal  Co.,  98  Cal.  179;  Sh>e- 
maker  v.  Hatch,  13  Nev.  261.) 

The  complaint  fails  to  state  a  cause  of  action,  because 
it  contains  no  allegation  that  any  of  the  defendants  did 
anything  which  caused  the  river  to  fill  with  sand,  or  that 
the  dam  was  in  the  river,  or  of  ownership  of  plaintiff's 
land  when  the  dam  was  erected.  A  person  is  not  respon- 
sible for  a  trespass  committed  by  his  predecessor  and 
grantor  in  the  ownership  of  land. 

Where  a  nuisance  is  erected  upon  land,  a  suit  to  abate 
the  nuisance  cannot  be  maintained  against  a  grantee  of 
the  land  unless  he  is  first  given  notice  to  abate  the  same, 
and  in  the  complaint  such  notice  must  be  pleaded,  and  it 
must  be  proved  at  the  trial.  (2  Famham  on  Waters,  sec. 
566;  Plumer  v.  Harper.  14  Am.  Dec.  333;  CasUe  v.  Smith, 
36  Pac.  859.) 

Any  person  has  the  right  under  the  acts  of  Congress 
to  erect  dams  on  the  public  domain,  and  to  back  the  water 
up  the  stream  on  public  land,  and  successors  in  interest 
take  the  land  subject  to  the  easement  of  the  dam.  {Shoe- 
maker V.  Hatch,  13  Nev.  26;  Natoma  W.  &  M.  Co.  v. 
Hancock,  101  Cal.  42. ) 

Damages  resulting  from  the  doing  of  a  lawful  act  can 
be  recovered  only  in  case  of  negligence.  ( WiUiajna  v. 
Michigan  C.  R.  R.  Co.,  2  Mich.  259,  55  Am.  Dec.  59;  Fahn 
V.  ReichaH,  8  Wis.  255,  76  Am.  Dec.  237;  Brovm  v.  CoUins, 
53  N.  H.  442,  16  Am.  Rep.  372;  Hoffman  v.  Tuolumne 
Water  Co.,  10  Cal.  413;  Wolf  v.  St.  Lmiis  Ind.  W.  Co..  10 
Cal.  541;  Todd  v.  Cichell,  17  Cal.  97;  Everett  v.  Hydraulic 
F.  T.  Co.,  23  Cal.  225;  Campbell  v.  Bear  River  Co.,  35  Cal. 
679;  King  v.  Miles  City  I.  D.  Co.,  16  Mont  463,  50  Am.  St 
Rep.  506;  White  v.  Spreckels,  101  Pac.  920;  Spencer  v. 
Campbell,  9  W.  &  S.  32;  Losee  v.  Buchanan,  10  Am.  Rep. 
623;  MarthaU  v.  Welwood.  38  N.  J.  L.  339.  20  Am.  Rep. 
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394;  Cosidich  v.  Standard  CHI  Co.,  122  N.  Y.  U8, 19  Am. 
St.  Rep.  475;  Garland  v.  Totone,  55  N.  H.  55;  Hopkins  v. 
Nutte  Co.,  13  Mont.  223,  40  Am.  St.  Rep.  438;  13  Am.  & 
Eng.  Ency.  Law,  411.  413,  443;  Longahaugh  v.  Virginia 
City  Water  Co.,  9  Nev.  271;  Stewart  v.  Birchfield,  12  Cal. 
App.  Dec.  203;  Durgin  v.  Neal,  82  Cal.  595;  Hannahan  v. 
St.  Paid  Co..  5  Dak.  Tr.  22;  ParroU  v.  WeOs,  15  Wall.  524, 
21  L.  Ed.  206;  Fleming  v.  Lockwood.  36  Mont  384,  122 
Am.  St.  Rep.  375;  Holyoke  Water  P.  Co.  v.  Conn.  R.  Co., 
52  Conn.  570;  17  Am.  &  Eng.  Ency.  Law,  p.  512;  China  v. 
Southwick,  12  Me.  238;  Proctor  v.  Jennings,  6  Nev.  83; 
Smith  V.  Agawam  Canal  Co.,  2  Allen,  355;  Shrewshitryv. 
Smith,  12  Cash.  177;  Livingston  v.  Adams,  8  Cow.  175; 
Baily  V.  Mayor.  3  Hill,  531,  2  Denio,  433;  Lapkam  v. 
Curtis,  5  Vt.  371;  KnoU  v.  Light,  76  Pa.  St  ^8:  Moore 
V.  Berlin  M.  Co.,  74  N.  H.  305,  67  Atl.  578,  124  Am.  St. 
Rep.  968. ) 

A  complaint  is  insufficient  to  authorize  damages  on 
account  of  the  maintenance  of  a  dam,  where  it  fails  to 
allege  in  general  terms,  as  an  ultimate  fact  negligence 
of  defendants  in  maintaining  the  dam.  (City  Power  Co. 
V.  Fergus  FaUs,  128  N.  W.  817. ) 

If  a  dam  is  a  lawful  structure,  there  is  liability  for 
damage  to  others  only  in  case  of  negligence.  (Hicks  v. 
Drew.  117  Cal.  305,  49  Pac  189. ) 

The  court  erred  in  holding  that  defendants  could  not 
object  to  a  question  propounded  by  them  in  a  deposition 
when  offered  by  the  plaintiff,  and  that  a  question  cannot 
be  objected  to  on  grounds  other  than  those  made  at  the 
time  the  deposition  was  taken.  When  a  deposition  has 
once  been  taken,  it  may  be  read  in  any  stage  of  the  same 
action  or  proceeding  by  either  party,  and  shall  be  deemed 
the  evidence  of  the  party  reading  it.  (Comp.  Laws,  3504, 
3505;  6  Ency.  PI.  &  Pr.  585;  Hatch  v.  Broum,  63  Me.  410; 
In  Re  Smith.  34  Minn.  436. ) 

Defendants  were  entitled  to  have  the  damage  proved 
in  a  legal  and  orderly  way,  circumscribed  by  the  rules  of 
evidence,  and  any  other  manner  of  proving  damage  was 
prejudicial  to  their  rights.     {Crow  v.  San  Joaquin  Co., 


t,L.ooglc 


McLeod  v.  Miller  &  Lux 


AiTumeDt  for  Appellanta 


62  Pac  562;  Edgertm  v.  Wolf,  72  Mass.  453;  Roberts  v. 
KendaU.  29  N.  E.  487;  Kyle  v.  Craig,  125  Cal.  107.) 

Testimony  of  witnesses  by  deposition  is  subject  to  the 
same  general  rules  of  exclusion  for  irrelevancy,  imma- 
teriality and  incompetency,  as  if  it  were  firiven  in  open 
court.  (Am.  &  Eng.  Ency.  Law,  p.  363;  6  Ency.  PI.  &  Pr., 
p.  596.) 

Objections  to  the  answers  of  witnesses  made  in 
depositions,  as  hearsay,  secondary,  or  irrelevant  evidence, 
may  be  made  when  the  testimony  is  offered.  {  Woolsey  v. 
McMahon,  46  Tex.  63.) 

Objections  to  the  competency  of  deponent,  or  to  the 
competency  of  the  questions  or  answers,  may  be  made 
when  the  deposition  is  offered  at  the  trial.  (Leavitt  v. 
Baker,  19  Atl.  86;  Lord  v.  Mo&re,  37  Me.  208;  Palmer  v. 
Crook,  73  Mass.  574;  Horseman  v.  Todhunter,  12  Iowa, 
230;  Wigmore  on  Evidence,  sec.  18,  vol.  1,  p.  54;  Laurance 
V.  Fulton,  19  Cal.  683:  Nickolsmi  v.  Tarpey,  89  Cal.  617.) 

The  court  erred  in  its  instructions  in  regard  to  the 
contributing  causes  by  acts  of  third  parties.  The  gen- 
eral rule  of  law  is  that  when  two  or  more  causes  concur 
to  produce  an  effect,  and  it  cannot  be  determined  which 
contributed  most  largely,  or  whether,  without  the  con- 
currence of  both,  it  would  have  happened  at  all,  and  a 
particular  party  is  responsible  only  for  the  consequences 
of  one  of  these  causes,  a  recovery  cannot  be  had,  because 
it  cannot  be  judicially  determined  that  the  damage  would 
have  been  done  without  such  concurrence,  so  that  it  can- 
not be  attributed  to  that  cause  for  which  he  is  answer- 
able. (Marble  v.  City  of  Worcester,  4  Gray.  395;  Slater  v. 
Mersereau,  64  N.  Y.  138;  Chipmanv.  Palmer,  77  N.  Y.  51; 
Schneider  v.  Second  Ave.  R.  R.  Co.,  59  N.  Y.  Supp.  556; 
Blaisdell  v.  Stephens,  14  Nev.  17;  Sloggy  v.  Dilworth,  86 
N. W.  461, 8  Am.  St.  Rep.  656;  Swainv.  Term.  Co.,  78  S.  W. 
93;  Draper  v.  Brown,  91  N.  W.  1001;  SeUick  v.  Hale,  47 
Conn.  260.) 

The  court  erred  in  the  admission  of  evidence,  particu- 
larly evidence  based  upon  memorandum.  A  memoran- 
dum to  be  competent  evidence  must  have  been  made  at 
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or  shortly  after  the  time  of  the  transaction,  and  it  must 
appear  that  the  witness  knew  at  the  time  it  was  made 
that  it  was  correct.     {State  v.  Bacon,  98  Am.  Dec.  616.) 

Declarations  of  a  person  through  whom  the  defendant 
traces  his  title  are  inadmissible  where  the  evidence  fails 
to  disclose  his  possession  at  the  time,  or  whether  the 
declarations  were  made  before  or  after  he  parted  with 
his  title  to  the  land.  {Harrell  v.  Cidpepper,  47  Ga.  635.1 
Prijna  facie  existence  of  privity  must  be  shown,  as  pre- 
liminary to  admitting  statements  of  persons  said  to  stand 
in  that  relation.     (Aiken  v.  Cato,  23  Ga.  154.) 

Evidence  essential  to  plaintiff's  recovery  cannot  be 
withheld  and  presented  for  the  first  time  in  rebuttal. 
{Moehn  V.  Moehn,  106  Iowa,  710,  75  N.  W.  521. ) 

The  court  erred  in  permitting  witnesses  to  (five  their 
opinions  on  the  two  ultimate  questions  in  the  case. 

An  expert  is  a  person  having  special  knowledge  and 
skill  in  the  particular  calling  to  which  the  inquiry  relates. 
{Hammond  v.  Woodmaii,  66  Am.  Dec.  228;  Rogers,  Expert 
Testimony,  p.  2;  3  Words  &  Phrases,  p.  2594;  Wright  v. 
WHliams  Estate,  47  Vt.  222,  233.) 

To  render  opinions  of  witness  admissible  on  ground 
that  he  is  an  expert,  he  must  have  special  skill  in  the 
subject  concerning  which  his  opinion  is  sought  to  be 
given.  (Lawson,  Expert  and  Opinion  Evidence,  p.  231, 
and  cases.) 

Opportunity  for  observation,  without  special  study  and 
attention,  is  insufficient  to  qualify  one  as  an  expert.  {Page 
V.  Parker,  40  N.  H.  59;  Goldstein  v.  Black,  50  Cal.  462.) 

Opinion  is  entitled  to  no  weight  with  a  court  or  jury 
unless  it  comes  from  persons  who  first  give  satisfactory 
evidence  that  they  are  possessed  of  such  experience, 
skill,  or  science  in  such  matters  as  entitles  their  opinions 
to  pass  for  scientific  truth.  {Carr  v.  The  Northern 
lAbeHies,  35  Pa.  St  324. ) 

When  all  the  facts  upon  which  the  opinion  is  founded 
can  be  ascertained  and  made  intelligible  to  the  court  or 
jury,  the  opinion  of  the  witness  is  not  to  be  received  in 
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evidence.  {Sappenjield  v.  Main  St  Ry.  Co.,  91  Cal.  48, 
60;  Parkin  v.  Grayson-Owen  Co.,  157  Cal.  41;  Wiffmoreon 
Evidence,  sec.  1918,  p.  2552. } 

All  the  facts  within  the  knowledge  of  the  witnesses, 
and  upon  which  they  based  the  opinions  they  were  allowed 
to  give  to  the  jury,  could  not  be  justified  as  lay  opinions, 
and  were  erroneously  admitted.  (Railroad  Co.  v.  Yar- 
borough,  20  S.  W.  515;  Railroad  Co.  v.  Cook,  57  Ark.  387, 
21  S.  W.  1066;  Indianapolis  T.  &  T.  Co.  v.  Kidd,  167  Ind. 
402,  79  N.  E.  347,  7  L.  R.  A.  n.  s.  143;  American  T.  &  T. 
Co.  V.  Green,  78  N.  E.  707;  Com.monwealth  v.  Sturtivant, 
117  Mass.  122;  Loshbaugh  v.  BirdsaU,  90  Ind.  466;  Road  v. 
Leonhardt,  5  Atl.  846;  Mann  v.  State,  3  South.  207;  Hurt 
V.  Railroad  Co.,  7  S.  W.  1;  Railroad  Co.  v.  Fox,  6  S.  W. 
569;  Stephenson  v.  State,  11  N.  E.  360;  Baltimore  &  O. 
R.  R.  Co.  V.  Schultz,  1  N.  E.  324;  Shaw  v.  Jones,  133  Ga. 
446,  66 S.  E.  240;  Tenn.  C.  &I.  Co.  v.  KeUy.  50 South.  1008.) 

In  no  case  can  a  witness  be  permitted  to  give  testimony 
on  the  subject  of  cause  and  effect;  the  facts  must  be 
presented  to  the  jury,  who  will  determine  the  cause  of  the 
injury.  {Chicago  Co.  v.  Ross.  24  Ind.  App.  222,  56  N.  E. 
451;  Farimsk  v.  Maryland  Casualty  Co.,  91  N.  W.  135; 
HilJje  V.  Hettich,  67  S.  W.  90;  White  v.  Farmers  M.  L.  L 
Co.,  97  Mo.  App.  590,  71  S.  W.  707;  Wright  v.  Common- 
wealth, 72  S.  W.  340;  Nichol  v.  Oregon  S.  L.  R.  Co.,  27 
Utah,  240,  70  Pac.  996;  Dyshane  v.  Benedict.  120  U.  S.  630; 
Ouverson  v.  Grafton,  65  N.  W.  676. ) 

It  is  clearly  erroneous  to  permit  a  witness  to  give  his 
conclusion  on  the  ultimate  fact  in  a  case,  except  it  be  on 
a  matter  which  la  the  subject  of  expert  testimony.  (In  Re 
Cobum,  105  Pac.  924,  932. ) 

Where  a  witness  gives  inferences  from  facts  not 
personally  observed  by  him,  it  is  necessary  that  the  data 
upon  which  he  bases  his  inference  be  specified  by  him, 
and  stated  as  assumed  or  hypothetical.  (Greenleaf  on 
Evidence,  sec.  441k.) 

A  party  against  whom  expert  evidence  is  offered  is 
entitled  to  have  an  explicit  statement  made  to  or  by  the 


:,.ndty  Google 


McLeod  v.  Miller  &  Lux 


Argumeot  for  AppelluitB 


expert  witness  of  the  precise  facts  upon  which  his  opinion 
is  based.  (Ctmnelley  v.  Railroad  Co..  15  N.Y.   Supp.  176.) 

Hypothetical  presentation  is  necessary  where  the  prem- 
ises are  not  supplied  by  the  witness  himself.  (Wigmore 
on  Evidence,  sec.  676;  Polk  v.  State.  86  Ark.  117,  p.  124; 
Williams  V.  Brovm,  28  Ohio  St.  547-51;  Rogers.  Expert 
Testimony,  sec.  27,  p.  64;  Mvidowney  v.  HI.  Central,  39 
Iowa,  615;  Western  Union  v,  Morris,  73  Pac,  108;  Smdkem 
B.  T.  Co.  V.  Jordan,  13  S.  E.  202;  Flaherty  v.  Powers,  44 
N.  E.  1074;  State  v.  Durrani,  116  Cal.  179.) 

A  hypothetical  question  must  be  based  on  facts  which 
there  is  evidence  to  prove,  and  a  question  which  does  not 
state  the  facts  is  improper.  {Russ  v.  Wabash  W.  R.  R.  Co., 
112  Mo.  45,  20  S.  W.  472,  18  L.  R.  A.  823;  Galveston  Co.  v. 
Noelke,  125  S.W.9Gd.) 

The  jury  should  know  upon  what  basis  of  facts  the 
opinion  is  founded.  ( WetheT'bee  Heirs  v.  Wetherbee,  38  Vt, 
454;  Williams  v.  Broion,  28  Ohio  St.  547.) 

The  opinion  must  not  be  based  on  information  gained 
from  the  statements  of  others  obtained  out  of  court,  for 
such  an  opinion  would  be  based  upon  mere  hearsay. 
(Polk  v.  State,  36  Ark.  117;  Lawson,  Expert  and  Opinion 
Evidence,  p.  266;  Heald  v.  Thing,  45  Me.  392;  State  v. 
Pike.  65  Me.  Ill;  FlaheHy  v.  Powers,  167  Mass.  61. ) 

When  plaintiff  consents  to  an  act  he  cannot  subsequently 
treat  it  as  a  trespass,  nor  recover  damages  therefor. 
{Cadwell  v.  Farrell,  28  111.  438;  Ashtroft  v.  Cox,  50  S.  W. 
986;  Law  v.  Nettles.  2  Bailey  L.  447;  Broum  v.  Armstrong, 
102N.W.1047;  Vanneat  v.  Fleming,  UN. W.  006;  28  Am. 
&  Eng.  Ency.  Law,  p.  560;  Churchill  v.  Bauman,  95  Cal. 
541.  104  Cal.  369.) 

When  a  landowner  permits  an  appropriator  of  water 
for  a  number  of  years  to  enter  upon  his  land  for  the 
purpose  of  constructing  a  dam,  he  will  be  estopped  by  such 
acquiescence  from  thereafter  treating  the  appropriator 
as  a  trespasser  and  denying  his  right  of  entry.  {Miller 
V.  Douglas.  60  Pac.  722. ) 

When  a  dam  is  acquiesced  in  for  years,  the  prescriptive 
right  to  keep  the  water  out  of  the  stream  below  is  as 
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much  entitled  to  protection  as  the  right  to  object  to  it 
backing  up  above.  (Burk  v.  Simorison,  104  Ind.  173; 
Brovm  v.  Armstrong,  102  N.  W.  1047.) 

A  parol  license  to  construct  or  maintain  a  dam  on  the 
licensor's  land  is  valid  and  cannot  be  revoked  after 
licensee  has  made  valuable  improvements  on  the  faith  of 
the  license.  (Garrett  v.  Bishop.  41  Pac.  10;  Bowman  v. 
Bovmian,  57  Pac.  547;  Lee  v.  McLeod.  12  Nev.  280;  Stww- 
den  V.  Wilas,  19  Ind.  10;  Curtis  v.  LaGrande  W.  Co.,  23 
Pac.  809;  McBroom  v.  Thompstm,  37  Pac.  57;  SumpterRy. 
Co.  V.  Gardner,  90  Pac.  499;  Flickinger  v.  Shaw,  87  Cal. 
126;  Grimakaw  v.  Belcher,  88  Cal.  217. ) 

A  person  operating  under  a  parol  license  is  not  liable 
for  damages  done  in  pursuance  thereof.  [Grimshaw  v. 
Belcher,  88  Cal.  217;  Botks  v.  Mercer,  53  Cal.  667;  2  Fam- 
ham  on  Waters,  sec.  557;  Ogle  v.  Diel,  55  Ind.  130;  Cobb  v. 
Slimmer,  45  Mich.  178,  7  N.  W.  806;  Cook  v.  Pridgen.  45 
Ga.  331, 12  Am.  Rep.  582. ) 

Where  a  person  acquires  land  on  which  a  dam  is  con- 
structed and  upon  which  there  is  an  easement  in  favor 
of  other  land  of  the  grantor,  a  conveyance  of  the  land 
does  not  destroy  the  easement  (2  Farnham  on  Waters, 
sec.  555a.) 

Where  a  person  has  delayed  to  object  to  a  trespass  or 
nuisance,  he  cannot  obtain  equitable  relief.  (2  Farn- 
ham on  Waters,  sec.  582c ;  Heilman  v.  Lebanon  Co.,  34 
Atl.  647;  Clarke  v.  Cambridge  Irr,  Co.,  64  N.  W.  239; 
Kinkaid  v.  Indianapolis  Co.,  24  N.  E.  1066;  Penn  Co.  v. 
Austin,  168  U.  S.  685;  Keeling  v.  Pittsburg  Co.,  54  Atl. 
485;  McAviay  v.  West  Co.,  33  Vt.  311;  Holt  v.  Parsons, 
45  S.  E.  690 ;  Goodin  v.  Cincinnati  Co.,  18  Ohio  St.  169 ; 
Pensacola  R.  Co.  v.  Jackson,  21  Fla.  146.) 

Where  a  public  use  has  attached  to  water,  a  party  will 
not  be  entitled  to  the  equitable  relief  of  an  injunction 
where  he  has  stood  by  and  permitted  the  public  right 
to  attach.  (Fresno  Co.  v.  Southern  Pacific,  135  Cal.  202; 
Southern  Cal.  Ry.  Co.  v.  Slauson,  138  Cal.  342;  Katz 
V.  Walkinshaw,  141  Cal.  116,  136;  Crescent  Canal  Co. 
V.  Montgomery,  143  Cal.  248;  Montecito  Valley  Co.  v. 
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Santa  Barbara,  144  Cal.  578;  Newport  v.  Temescal  W. 
Co..  149  Cal.  531;  Barton  v.  Water  Co,,  155  Cal.  509.) 

Where  an  easement  over  land  is  enjoyed  for  the  period 
of  five  years  openly,  notoriously,  uninterruptedly  and 
continuously  under  a  claim  of  right  and  adversely  to  the 
owner  of  the  land,a  prescriptive  right  to  maintain  it  with- 
out liability  for  damages  is  acquired.  (Anthony  v.  Ken- 
nard  Bldg.  Co.,  87  S.  W.  921 ;  Branch  v.  Doane,  17  Conn. 
402,  409;  Ellington  v.  Bennett,  59  Ga.  286;  CoweU  v. 
Thayer,  5  Mete.  253;  Virginia  Hot  Springs  Co.  v 
McCrae,  106  Va.  461;  10  Am.  &  Eng.  Ann.  Cases,  179 
Voter  V.  Hobbs,  69  Me.  19;  Ray  v.  Fletcher,  12  Cush. 
200;  Jackson  v.  Harrington,  2  Allen,  242;  Gehman  v, 
Erdman,  105  Pa.  St.  371;  McGeorge  v.  Hoffman,  135 
Pa.  St.  381,  19  Atl.  413;  Lucas  v.  Marine,  40  Ind.  289 
Grigsby  v.  Clear  Lake  W.  Co.,  40  Cal.  396;  Gulf  Co.  v 
Moseley,  161  Fed.  72,  20  L.  R.  A.  n.  s.  885 ;  Turner  v 
Overton,  86  Ark.  406,  111  S.  W.  270,  20  L.  R.  A.  n.  s. 
894;  Robinson  v.  Southern  C.  R.  Co.,  129  Cal.  8;  Wil 
liama  v.  Southern  Pac.  R.  R.  Co.,  150  Cal.  624.) 

If  the  acts  of  plaintiff  contributed  to  cause  the  injury 
complained  of,  defendant  is  not  liable  for  the  trespass. 
{Richards  v.  Peter,  38  N.  W.  278;  Emery  v.  Railroad, 
109  N.  C.  589 ;  Grant  v.  Kugler,  81  Ga.  637,  12  Am.  St. 
Rep.  348 ;  Turner  v.  Overton,  86  Ark.  406,  111  S.  W.  270 ; 
20  L.  R.  A.  n.  s.  894;  Proctor  v.  Jennings,  6  Nev.  83.) 

The  injunction  should  merely  have  regulated  the 
height  of  the  dam.  The  act  prohibited  must  be  the  doing 
of  some  tangible  or  distinct  thing  or  series  of  things,  to 
be  clearly  pointed  out  or  described.  (Lawrie  v.  Lawrie, 
9  Paige,  233 ;  St  Louis  Co.  v.  Montana  M.  Co.,  58  Fed. 
129;  Regan  v.  Sorensen,  100  N.  W.  1095;  Governor  v. 
Wiley,  14  Ala.  172 ;  Baldwin  v.  Miles,  58  Conn.  496,  20 
Atl.  618;  Moat  v.  Holbein,  2  Edw.  Ch.  N.  Y.  188;  StUli- 
van  V.  Judah,  4  Paige,  444;  Arthur  v.  Cakes,  63  Fed. 
310,  327.) 

Where  a  person  is  engaged  in  a  lawful  business,  it  is 
not  proper  in  any  case  to  absolutely  enjoin  and  abate 
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the  aame,  but  it  should  be  regulated  or  abated  merely  to 
the  extent  which  is  necessary  to  prevent  damage.  (Shep- 
ard  V.  People,  40  Mich.  487;  Byers  v.  Colonial  Irr.  Co., 
134  Cal.  553 ;  Fresno  v.  Fresno  Canal  Co.,  98  Cal.  179 ; 
McMenomy  v.  Band,  87  Cal.  134 ;  Lorenz  v.  Waldron,  96 
Cal.  243,  249.) 

The  complaint  must  allege  that  the  dam  is  a  nuisance. 
{Androscoggin  R.  Co.  v,  Androscoggin  R.  Co.,  49  Me. 
392.)  It  must  also  allege  the  height  of  the  dam  claimed 
to  be  a  nuisance.  ( Tye  v.  Catching,  78  Ky.  463 ;  14  Ency. 
PI.  &  Pr.,  p.  1148.) 

The  lower  court  erred  in  setting  aside  the  judgment 
entered  upon  the  verdict.  By  that  judgment  the  power 
of  the  court  was  exhausted,  and  it  had  no  power  to 
enter  another  and  different  judgment  {Opkir  M.  Co.  v. 
Carpenter,  4  Nev.  534;  Castle  v.  Smith,  36  Pac.  859; 
Rule  XLV,  District  Court;  Bliss  v.  Grayson,  24  Nev. 
422.) 

Before  a  court  can  abate  a  dam,  all  parties  interested 
must  be  made  parties  to  the  action.  (Castle  v.  Madi- 
son, 89  N.  W.  156 ;  Eastman  v.  St.  Anthony  Falls  Co.,  12 
Minn.  137;  O' Sullivan  v.  New  York  E.  R.  Co.,  7  N.  Y. 
Supp.  51 ;  Martin  v.  Blattmer,  68  Iowa,  286 ;  Brady  v. 
Weeks,  3  Barb.  157;  Irvine  v.  Wood,  51  N.  Y.  224;  Tay- 
lor V.  Metropolitan  E.  R.  Co..  50  N.  Y.  Sup.  Ct.  311; 
Bliss  V.  Grayson,  24  Nev.  422;  Robinson  v.  Kind,  23 
Nev.  330.) 

The  court  should  have  permitted  defendants  to  file 
supplemental  answers  setting  up  the  alleged  settlement 
with  other  parties.  It  is  well  settled  that  the  release  of 
one  joint  tort-feasor  releases  all  of  the  persons  liable. 
(24  Am.  &  Eng.  Ency.  Law,  p.  306;  Chetwood  v.  Cali- 
fornia Nat.  Bank,  113  Cal.  414,  426.) 

The  memorandum  of  costs,  not  having  been  filed 
within  the  statutory  time,  should  have  been  stricken 
out.  {Howard  v.  Richards,  2  Nev.  128 ;  Sholes  v.  Stead, 
2  Nev.  107.) 

The  court  erred  in  admitting  evidence  of  witnesses  as 
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to  amount  of  damages  suffered  by  plaintiff,  and  in  per- 
mitting witnesses  to  give  their  opinions  as  to  the  value 
of  land  based  on  productiveness.  Damages  cannot  be 
proved  by  asking  a  witness  how  much  a  thing  is  or  was 
damaged.  {Upcher  v.  Overlender,  50  Kan.  315,  31  Pac. 
1080;  Howell  v.  Medler,  41  Mich.  641,  2  N.  W.  911; 
Internatifmal  R.  Co.  V.  Fickey,  125  S.  W.  327;  Brown 
V.  Providence  Ry.  Co.,  12  R.  I.  238;  Tingley  v.  Provi- 
dence, 8  R.  I.  493 ;  Louisville  Ry.  Co.  v.  Sparks,  40  N.  E. 
546 ;  Van  Deusen  v.  Young,  29  N.  Y.  20 ;  Tenn.  Coal  Co. 
V.  McMillan,  49  South.  880;  Lawson,  Expert  Evidence, 
491 ;  Greenleaf ,  Evidence,  sec.  430 ;  Central  of  Georgia 
V.  Bamett,  44  South.  392.) 

If  the  witnesses  are  qualified,  they  may  give  their 
opinions  as  to  the  value  before  and  after  the  event 
causing  the  damage.  (Roberts  v.  N.  Y.  El.  Ry.  Co.,  128 
N.  Y.  455,  28  N.  E.  486;  Louisville  Ry.  Co.  v.  Sparks, 
supra;  2  Sutherland  on  Damages,  sec.  444.) 

Evidence  of  value  should  be  confined  to  what  the 
property  is  worth  in  the  open  market,  having  regard  to 
the  most  valuable  use  to  which  it  may  be  put.  {Santa 
Ana  V.  Harlin,  99  Cal.  538;  Spring  Valley  Co.  v.  Drink- 
house,  92  Cal,  528.) 

The  court  erred  in  overruling  challenges  to  jurors. 
The  conatitution  of  Nevada  secures  to  every  one  the 
right  of  trial  by  jury.  The  term  "jury"  means  twelve 
men  who  are  not  interested  in  the  event  of  the  suit. 
(State  V.  McClear,  11  Nev.  39.)  To  be  competent  they 
should  stand  indifferent.  (Fleeson  v.  Savage  S.  M.  Co.. 
3  Nev.  157,  161.)  General  hostility  between  a  juror  and 
a  party,  without  any  connection  with  the  action  to  be 
tried,  is  a  good  cause  of  challenge.  (Brittain  v.  Allen, 
13  N.  C.  120;  24  Cyc.  287;  Fleming  v.  State,  11  Ind. 
235;  Commonwealth  v.  Mosier,  19  Atl.  943;  Mining  Co. 
V.  Showers,  6  Nev.  291;  Lombardi  v.  Cal.  S.  R.  Co.,  124 
Cal.  31 ;  Omaha  S.  R.  Co.  v.  Craig,  58  N.  W.  209.) 

Temporary  interruption  by  plaintiff  of  the  enjoyment 
of  an  easement  by  defendant,  and  without  defendant's 
knowledge,  is  not  sufficient  to  stop  the  running  of  the 
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statute  and  the  acquisition  of  a  prescriptive  right,  or 
to  take  away  a  prescriptive  right  already  acquired. 
(MeKemie  v.  Elliott,  134  111.  156,  24  N.  E.  965;  Web- 
ster V.  Lowell,  142  Mass.  324;  Putnam  v.  Bowker,  11 
Cush.  542 ;  Connor  v.  Sullivan,  40  Conn.  26,  16  Am.  Rep. 
10;  Wilkens  v.  Barnes,  1  Ky.  L.  Rep.  328.) 

Where  a  finding  of  fact  is  defective,  and  it  has  been 
excepted  to  in  the  court  below,  the  supreme  court  will 
reverse  the  case  for  such  defect.  {Whitmore  v.  Shiver- 
ick,  3  Nev.  288.) 

The  owner  of  the  servient  estate  can  have  a  right  of 
action  only  where  there  is  an  unauthorized  use  of  the 
easement,  or  where  the  owner  of  the  easement  exceeds 
his  right  in  the  manner  or  to  the  extent  of  its  use.  (14 
Cyc.  1215.) 

It  is  a  physical  impossibility  for  a  dam  to  cause  an 
overflow  at  points  up  stream  from  four  to  eleven  feet 
higher  than  the  bank  of  the  river  at  the  dam,  as  in  this 
case.  {Lowery  v.  San  Joaquin  Co.,  134  Cal.  185.) 

Testimony  that  is  contrary  to  the  known  and  settled 
laws  of  nature  will  be  rejected  by  the  court,  and  does 
not  need  any  contradiction.  [Daggers  v.  Van  Dyck,  37 
N.  J.  Eq.  130,  132;  Moore  on  Facts,  vol.  1,  see.  149; 
Tillaon  v.  Maine  C.  R.  Co.,  67  Atl.  407;  Waters-Pierce 
Oil  Co.  V.  Knisel,  96  S.  W.  342.) 

Plaintiffs  cannot  recover  where  their  own  acts  and 
negligence  contributed  to  the  injury-  (Malmstrom  v. 
People's  Drain  Ditch  Co.,  32  Nev.  246.) 

Mack  &  Green,  for  Respondent: 

The  complaint  is  clearly  sufficient.  (Begein  v.  Anderson, 
28  Ind.  79;  Adama  v.  Michael,  38  Md.  123, 17  Am.  Rep.  516; 
Dunn  v.  Austin,  77  Tex.  139,  11  S.  W.  1125;  Bowen  v. 
Mauzy,  117  Ind.  258,  19  N.  E.  526;  Bordeaux  v.  Greene, 
22  Mont  254,  56  Pac.  218,  74  Am.  St.  Rep.  600;  Ency.  PI. 
&  Pr.  1109,  1141;  29  Cyc  1241-1242;  Lafiin  Rand  Power 
Co..  131  111.  322,  23  N.  E.  389;  Sullivan  v.  Waterman,  20 
R.  I.  134.) 

There  is  in  this  state  but  one  form  of  action;  technical 
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distinctions  between  forms  of  action  as  they  existed  at 
common  law  have  been  abolished.  (Comp.  Laws,  3996; 
Jones  V.  Steainhoat.  17  Cal.  487;  Rogers  v.  Duhart,  97  Cal. 
500;  Fral^  v.  Sears  Union  Water  Co.,  12  Cal.  555. ) 

The  complaint  in  actions  under  our  code  shall  contain 
a  statement  of  the  facts  constituting  the  cause  of  action, 
in  ordinary  and  concise  languag'e.  (Comp.  Laws,  3134; 
Pomeroy,  Code  Remedies.  4th  ed.  sec.  49,  p.  75. ) 

In  the  selection  of  a  jury,  the  determination  of  the  trial 
court  as  to  the  existence  or  nonexistence  of  a  general 
feeling  against  the  defendants  is  final  and  conclusive. 
(Bernou  v.  Bemou,  114  Pac  1000;  Galveston  v.  Nicholson, 
57  S.  W.  693;  Barfield  v.  Coker.  53  S.  E.  170;  Thompson  v. 
Autry,  57  S.  W.  47;  Mo.  K.  &  T.  Ry.  Co.  v.EUiott,  102  Fed. 
96,  42  C.  C.  A.  188;  Creditors  v.  Welch,  55  Cal.  469;  People 
V.  Findley,  64  Pac.  472,  132  Cal.  301;  Clausen  v.  State,  36 
Atl.  886;  Huntley  v.  Territory,  54  Pac.  314;  3  Cyc.  333; 
Estes  v.  Richardson,  6  Nev.  128. ) 

A  juror  is  not  incompetent  because  he  has  a  suit 
pending  against  the  same  defendants  growing  out  of  an 
entirely  different  subject-matter.  {San  Antonio  v.  Diaz, 
64  S.  W.  549;  Southern  Railway  Co.  v.  Oliver,  102  Va-  710, 
47  S.  E.  862.) 

A  juror  is  not  incompetent  because  he  formerly  had  a 
similar  suit  against  the  same  defendants,  or  is  defendant 
in  a  similar  suit  brought  by  the  same  plaintiff.  (Missouri 
Ry.  Co.  V.  Elliott,  51  S. W.  1067;  AusHn  v.  Cox.  60  Ga.  520. ) 

Even  a  relationship  to  a  witness  does  not  disqualify  a 
juror,  much  leas  a  mere  acquaintance  with  the  witness. 
(Faith  V.  City  of  Atlanta,  78  Ga.  779,  4  Atl.  3;  Stewart  v. 
Ry.  Co..  136  Ky.  717,  125  S.  W.  154) 

A  mere  hypothetical  opinion  based  upon  '  hearsay 
information  and  not  raised  by  witnesses  does  not  dis- 
qualify a  talesman.  {People  v.  Murphy,  45  Cal.  137;  People 
V.  Williams.  17  Cal.  142;  State  v.  Williams,  28  Nev.  395. ) 

Where  the  dam  of  a  lower  proprietor  causes  the  deposit 
of  sand,  sediment,  and  debris  in  a  stream,  resulting  in  the 
overflow  of  the  lands  of  an  upper  proprietor,  the  former 
is  liable  for  any  resulting  damage.    {Hagge  v.  Kansas  City 
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S.  R.  Co.,  104  Fed.  391;  Turnery.  Lacy,  37  Or.  158,  67  Pac. 
342;  Athens  Mfg.  Co.  v.  Rucker,  80  Ga.  291.  3  S.  E.  885; 
Sehuytkill  N.  Co.  v.  MeDonoush,  33  Pac.  73;  Blixzard  v. 
Danville,  34  Atl.  84S;  Anua  v.  Dorset  M.  Co. ,  64  Vt.  10,  23 
Atl.  857;  Talhot  v.  Whipple,  7  Gray,  122;  Davis  v.  FvUer, 
12  Vt  178,  36  Am.  Dec  334;  CoweU  v.  Kidder,  24  N.  H. 
364,  54  Am.  Dec.  287;  Cline  v.  Baker,  118  N.  C.  780,  24 
S.  E.  516;  Hardin  v.  Ledbetter,  103  N.  0.  90,  9  S.  E.  641; 
Famham  on  Waters,  vol.  2,  sec  567,  p.  1820;  sec  570,  pp. 
1832,1833.) 

Both  at  common  law  and  in  the  United  States  a  natural 
stream  cannot  be  disturbed  by  a  lower  proprietor  to  the 
detriment  of  those  above  him.  {Kroeger  v.  Twin  Buttes, 
114  Pac  553;  Herriman  v.  Finan,  133  N.  Y.  Supp.  1034; 
Colket  V.  Vemer,  84  Atl.  775,  236  Pa.  285.) 

The  construction  of  a  solid  dam  in  the  river  evinced  a 
wanton  disregard  of  the  upper  proprietor's  rights,  and 
imposed  liability  upon  the  defendants.  (Jones  v.  Fisher, 
17  Can.  S.  C.  513;  Ramsale  v.  FooU.  55  Wis.  567, 13  N.  W. 
557;  Hass  v.  Choussard,  17  Tex.  588;  Masonie  T.  Assn.  v. 
Banks,  94  Va.  695,  27  S.  E.  490;  WUhelm  v.  Burleyson, 
106  N.  C.  381,  11  S.  E.  590;  Moffett  v.  Brewer,  1  Greene, 
349:  Delaneyv.  Boston,  2  Han*.  489;  Morris  v.  Commander, 
26  N.  C.  510;  Miller  v.  Sloioman,  26  Ind.  143;  Cohneg  v. 
Farrow,  91  Hun,  82,  36  N.  Y.  S.  164;  WinoheU  v.  Clark, 
68  Mich.  64,  35  N.  W.  907;  Boatner  v.  Henderson,  6  Mart. 
186;  HiU  v.  Ward,  7  111.  286;  Brown  v.  Bowen,  30  N.  Y. 
619,  86  Am.  Dec  406;  Little  v.  Slamtaek,  63  N.  0.  286; 
Th^mipson  v.  Crocker,  9  Pick.  69;  Sims  v.  Smith,  7  Cal. 
149,  68  Am.  Dec  233;  note  to  69  L.  R.  A.  817  and  28 
L.R.A.  n.  s.  166.) 

Even  if  the  erection  and  maintenance  of  the  dam  in 
question  was  a  lawful  act  or  business,  it  constitutes  no 
excuse  for  a  nuisance  that  causes  injury  to  another.  (21 
Am.  &  Eng.  Ency.  Law,  2d  ed.  689;  Seott  v.  Day,  3  Md. 
431;  Railroad  v.  Angel,  41  N.  J.  Eq.  316,  7  Atl.  432,  66 
Am.  Rep.  1;  Ross  v.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec 
664;  Friedman  v,  Columbia  M.  W<rrks,  91  N.  Y.  S.  129; 
Barri/ik  v.  Sckifferdecker,  1 N.  Y.  S.  21 ;  Catlin  v.  Patterson, 
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10  N.  Y.  St.  724;  MuUigan  v.  Eli(as,  12  Ab.  Pr.  n.  s.  259; 
Barkau  v.  Kneckt,  9  Ohio  Dec.  66;  Rodenhausen  v.  Cratmi, 
141  Pa.  St  546,  23  Atl.  774;  Ducktown  S.  Co.  v.  Barnes. 
60  S.  W.  593;  NeviU  v.  Mitchell,  66  S.  W.  579;  PeopU  v. 
BurUeson,  47  Pac.  817;  J^wnif  B.  Co.  v.  Commonwealth, 
96  S.  W.  595;  Attorney-General  v.  StewaH,  20  N.  J.  Eq. 
415;  Cleveland  v.  Citizen's  G.  Co.,  20  N.  J.  Eq.  201;  KtU^ 
V.  C«rtey,  75  N.  J.  Eei.  57,  71  Atl.  700;  Lumber  Co.  v. 
SAarj).  123  S.W.  370.) 

The  creation  and  maintenance  of  a  nuisance  is  an 
actionable  wrong:,  and  therefore  unlawful.  (Comp.  Laws, 
3346;  Stats.  1901,  39.) 

One  who  wrongfully  causes  water  to  flow  upon  another's 
land,  which  would  not  flow  there  naturally,  creates  a 
nuisance.  (29  Cyc.  1178;  OH  Co.  v.  Jackstm,  91  N.  E.  825; 
Andette  v.  O'Cain.  39  Kan.  103.) 

Whether  the  maintenance  of  the  dam  was  a  nuisance 
was  a  question  of  fact  for  the  jury  and  the  trial  court, 
and  their  determination  is  conclusive.  (21  Am.  &  Eng. 
Ency.  Law,  619. ) 

No  notice  that  the  dam  constituted  a  nuisance  was 
necessary  to  charge  defendants  with  liability.  (29 
Cyc.  1233.) 

They  had  actual  knowledge  of  the  existence  of  the  dam 
and  of  the  insufficiency  of  the  river  to  carry  the  waters, 
which  rendered  notice  unnecessary.  (Famham  on  Waters, 
sec.  566. ) 

A  person  obstructing  a  watercourse  is  liable  for 
damage  caused  by  extraordinary  floods,  where  such  or 
similar  floods  have  occurred  in  the  past,  although  at 
irregular  and  uncertain  periods.  (Ohio  Ry.  Co.  v.  Ramey, 
139  111.  9;  Union  Trust  Co.  v.  Cuppy,  26  Kan.  754; 
Atchison  Ry.  Co.  v.  Herman,  74  Kan.  77,  85  Pac.  817; 
Gray  v.  Harris,  107  Mass.  492;  New  York  v.  Bailey,  2 
Denio,  433 ;  Graham  v.  Chicago  I.  &  L.  Co.,  39  Ind.  App. 
294,  77  N.  E.  57,  1055;  Howard  v.  Buffalo,  122  N.  Y. 
Supp.  1095.) 

Liability  for  a  nuisance  exists  regardless  of  negli- 
gence of  the  parties  creating  it.  (29  Cyc.  1155;  Athens 
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M,  Co.  V.  Rucker,  80  Ga.  291,  4  S.  E.  885;  Curtiss  v. 
Eastern  R.  R.  Co.,  98  Mass.  428;  Wilson  v.  New  Bed- 
ford, 108  Mass.  261;  Eason  v.  Wattier,  25  Or.  7,  34  Pac. 
756;  Texas  Ry.  Co.  v.  O'Mahoney,  60  S.  W.  902;  Pikley 
V.  CtorA,  35  N.  Y.  520;  Cahill  v.  Eastman,  18  Minn.  324; 
Kanakee  W.  Co.  v.  Reeves,  45  111.  App.  285;  Fuller  v. 
Chicopee  M.  Co.,  16  Gray,  46;  Sehoot  v.  Longwell,  138 
Mich.  12.) 

The  question  of  negligence  is  not  involved  in  an  action 
for  the  erection  and  maintenance  of  a  nuisance.  (29 
Cyc.  1155;  Risher  v.  Coal  Co.,  124  N.  W.  764;  Marble 
Co.  V.  Cos  Co.,  128  Mo.  App.  96,  106  S.  W.  94;  Cahill 
V.  Eastman,  10  Am.  Rep.  184.) 

Direct  injury  and  liability  exist,  regardless  of  negli- 
gence. {Wine  V.  N.  P.  Ry.  Co..  136  Pac.  387.) 

An  action  for  obstructing  the  flow  of  water  by  raising 
the  height  of  a  dam  on  the  stream  below  is  not  a  suit 
for  negligence,  but  for  wrongful  acts,  and  the  doctrine 
of  contributory  negligence  does  not  apply.  (WilUaTnson 
V.  Yingling,  80  Ind.  379;  Athens  M.  Co.  v.  Rucker,  80 
Ga.  291,  4  S.  E.  885.) 

It  was  the  duty  of  defendants  to  maintain  the  dam  at 
such  a  height  only  as  would  not  cause  the  river  to  over- 
flow, even  though  the  dam  might  have  been  originally 
constructed  at  a  greater  height.  (Missouri,  K.  &  T.  Ry. 
Co.  V.  Johnson,  126  Pac.  567;  Saenger  v.  Harris,  120 
Pac.  1117;  Patajanueni  v.  Washington  Power  Co.,  124 
Pac.  783.) 

Defendants  acquired  no  prescriptive  right  to  overflow 
plaintiff's  lands  by  the  erection  of  a  dam  that  did  not 
overflow  them.  The  prescriptive  period  commenced  to 
run  only  when  the  lands  were  first  overflowed.  The 
overflow  constituted  the  wrongful  trespass,  and  not  the 
erection  of  the  dam.  {Joioa  Power  Co.  v.  Hoover,  147 
N.  W.  858;  Shearer  v.  Hutterische,  134  S.  W.  63;  Boyn- 
ton  V.  Longley,  19  Nev.  69;  Ellington  v.  Bennett,  59  Ga. 
286;  Postlethwaiie  v.  Payne,  8  Ind.  104;  Whitehair  v. 
Brown,  80  Kan.  297;  Turner  v.  HaH,  71  Mich.  128,  38 
N.  W.  890,  15  Am.  St.  Rep.  243;  Miller  v.  Belleville 
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Bank,  148  Mich.  339,  111  N.  W.  1062;  Griffi,n  v.  Bart- 
lett,  55  N.  H.  119;  Morris  v.  Commander,  25  N.  C.  510; 
Lynch  v.  Troxell,  207  Pa.  St.  162,  56  Atl.  413;  Sahin  v. 
Johnson,  35  Wis.  185;  King  v.  U.  S.,  59  Fed.  9.) 

By  claiming  a  prescriptive  right,  appellants  adopt  as 
their  own  all  of  the  acts  of  their  codefendants  and  pre- 
decessors. (Wills  V.  Babb,  222  111.  95,  78  N.  E.  42.) 

A  party  claiming  a  prescriptive  right  who  enlarges  the 
use  cannot  at  the  end  of  the  period  of  limitations  claim 
the  use  as  enlarged  and  extended.  (Boynton  v.  Longley, 
19  Nev.  76.) 

Plaintiff  was  not  required  to  commence  action  to  abate 
the  nuisance  or  to  recover  damages  until  the  dam  became 
a  nuisance  and  injury  ensued.  (Gorman  v.  Trice,  79  Ga. 
731,  6  S.  E.  129;  Sumner  v.  Tilston,  1  Pick.  198;  Ohio 
&  M.  R.  Co.  V.  Nuerzel,  43  111.  App.  108;  Ward  v.  Ward, 
22  N.  J.  L.  699;  Russell  v.  Turner,  59  Me.  256;  Gleason 
V.  Tuttle,  46  Me.  288;  Economy  L.  &  P.  Co.  v.  Cutting, 
49  III.  App.  422 ;  Wilson  v.  Wiiaon.  2  Vt.  68.) 

Appellants  were  liable  for  damage  and  subject  to 
injunction,  even  though  the  dam  was  constructed  and 
maintained  under  state  or  federal  authority.  (Sheffield 
Car.  Co.  V.  Constantine  H.  Co.,  137  N.  W.  305 ;  Van  Wie 
V.  Southern  W.  P.  Co.,  134  N.  W.  828.) 

There  was  no  error  in  admitting  the  testimony  of 
witnesses  offered  to  connect  facts  with  cause  and  effect. 
They  were  competent  aa  experts,  and  the  subject  was 
one  concerning  which  expert  testimony  might  be  given. 
(Congress  Spring  Co.  v.  Edgar,  99  U.  S.  645;  McLeod 
V.  Lee,  17  Nev.  122 ;  Grigsby  v.  Clear  Lake  W.  Co.,  40 
Cal.  404;  Bell  v.  Hardesty,  16  Pac.  80;  Ohio  &  M.  Ry. 
Co.  V.  Webb,  32  N.  E.  527 ;  St.  L.  Ry.  v.  Lyman,  22.  S.  W. 
170;  2  Ency.  of  Ev.,  p.  952.) 

The  court,  in  considering  the  sufficiency  of  the  evi- 
dence to  support  findings  by  the  court  or  verdict  by  the 
jury,  will  take  the  part  of  the  evidence  which  most 
strongly  bears  for  the  successful  party.  (Little  v.  Gor- 
man, 114  Pac.  321;  Hills  v.  Edmund  Peycke,  110  Pac. 
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1088 ;  3  Cent.  Dig.,  sees.  3762-3897 ;  2  Dec.  Dig.,  sees. 
981-989.) 

Actual  observation  of  witnesses  having  practical 
experience  has  often  been  held  entitled  to  greater 
weight  than  opinions  based  upon  levels  and  measure- 
ments, and  deposit  of  sand  and  dead  water  has  fre- 
quently been  held  to  interrupt  the  current  of  a  stream 
far  above  the  theoretical  level.  (Hand  v.  Catawba  P.  Co., 
144  Mich.  370,  115  Am.  St.  Rep.  453;  Turner  v.  Hart, 
71  Mich.  128,  38  N.  W.  890, 15  Am.  St.  Rep.  243 ;  Mill  Co. 
V.  Green,  58  Iowa,  86,  12  N.  W.  128;  Brown  v.  Bush,  45 
Pa.  St.  61;  Merriman's  Hydraulics,  1906,  p.  325.) 

Plaintiff  had  no  cause  for  action  for  the  abatement  of 
the  dam  until  the  dam  became  a  nuisance.  (Eastman  v. 
Power  Co.,  12  Minn.  137;  Prentiss  v.  Wood,  132  Mass. 
486 ;  King  v.  U.  S.,  59  Fed.  9 ;  Culver  v.  Chicago,  38  Mo. 
App.  365;  Thornton  v.  Turner,  11  Minn.  336;  Round- 
tree  v.  Brantley,  34  Ala.  544,  73  Am.  Dec.  470;  Chicago 
V.  Andreesen,  62  Neb.  456,  87  N.  W.  167;  Union  Trust 
Co.  V.  Cuppy,  26  Kan.  754 ;  Delaware  Co.  v.  Wright.  21 
N.  J.  L.  469.) 

An  easement  to  overflow  the  lands  of  an  upper  pro- 
prietor may  be  acquired  by  prescription ;  but  appellants 
never  acquired  an  easement  to  overflow  the  lands  of 
plaintiff,  either  by  grant  or  prescription,  and  the  jury 
and  the  trial  court  so  found.  (2  Farnham  on  Waters, 
sec.  551.) 

The  instructions  correctly  stated  the  law  as  applied 
to  the  facts  of  the  case.  The  statute  did  not  begin  to 
run  against  plaintiffs  cause  of  action  until  his  lands 
were  overflowed  as  a  result  of  the  dam.  (Boynton  v. 
Longley,  19  Nev.  76;  Grigsby  v.  Clear  Lake  W.  Co.,  40 
Cal.  396;  Authurs  v.  Bryant,  22  Nev.  242;  L.  &  W.  Co. 
V.  Hancock,  85  Cal.  226 ;  Cave  v.  Crafts,  53  Cal.  135 ; 
Smith  v.  Kiiss,  84  Am.  Dec.  739 ;  Prentiss  v.  Wood,  132 
Mass.  486;  Culver  v.  Chicago  Co.,  38  Mo.  App.  365; 
Thornton  v.  Turner,  11  Minn.  237;  Hampstead  v.  Car- 
gill,  48  Mo.  558 ;  Chicago  v.  Andree,  87  Mo.  167 ;  Union 
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Trust  Co.  V.  Cuppy,  26  Kan.  754 ;  Roundtree  v.  Brantley, 
73  Am.  Dec.  470;  King  v.  U.  S.,  59  Fed.  9;  Farnham  on 
Waters,  sec.  586 ;  Shumway  v.  Sinums,  1  Vt.  53 ;  Gilford 
V.  W.  Lake  Co..  52  N.  H.  262;  Ohio  &  M.  R.  Co.  v.  Wack- 
ier. 23  111.  App.  415 ;  Jones  v.  V.  S..  48  Wis.  385,  4  N.  W. 
519;  Turner  v.  Hart.  15  Am.  St.  Rep.  243;  Brown  v. 
Bush,  45  Pa.  St.  61.) 

Respondent  was  entitled  to  the  injunction  granted  by 
the  trial  court.  {Harriman  v.  Finen,  133  N.  Y.  Supp. 
1034;  Sheffield  Car  Co.  v.  Conatantine  H.  Co..  137  N.  W. 
305 ;  Taylor  v.  Rudy.  137  S.  W.  574 ;  Bramley  v.  Jordon. 
133  N.  W.  706;  Shearer  v.  Hutterische  Geneinde.  134 
N.  W.  63.) 

An  injunction  is  sufficiently  definite  if  it  is  possible  for 
those  enjoined  to  ascertain  the  acts  enjoined.  (Sullivan 
V.  Judah.  4  Paige  Ch.  444 ;  Ballantine  v.  Webb,  47  N.  W. 
485;  Robinson  v.  Clapp,  65  Conn.  365,  29  L.  R.  A.  582; 
22  Cyc.  958;  Oehler  v.  Levy,  234  111.  595,  85  N.  E.  271; 
Sprague  v.  Kanea  F.  E.  Co.,  144  N.  Y.  Supp.  152;  Stiles 
V.  Hooker,  7  Cow.  266 ;  Marcly  v.  Shults.  29  N.  Y.  346.) 

There  could  be  no  appeal  from  the  judgment,  because 
it  was  not  taken  within  one  year.  (Comp.  Laws,  3425; 
Solomon  v.  Ftdler,  13  Nev.  276.) 

Time  cannot  be  extended  by  order  of  court  or  stipula- 
tion of  parties ;  and  after  expiration  of  the  time  limited 
by  statute,  the  court  loses  jurisdiction  of  the  cause. 
(Broivn  v.  Green.  65  Cal.  221;  Williams  v.  Long,  130 
Cal.  58 ;  McDonald  v.  Lee,  132  Cal.  252 ;  Spelling,  New 
Trials,  sec.  543;  Hayne,  New  Trials  and  Appeals,  sec, 
204;  2  Cyc.  799-800.) 

A  party  cannot  appeal  from  an  order  or  decision  when 
the  order  or  decision  is  correct,  so  far  as  his  interests 
are  concerned.  {Daniel  v.  Daniel,  39  Ark.  266;  Porter 
V,  Singleton,  28  Ark.  483;  Scotland  v.  East  Branch  M. 
Co..  56  Cal.  625;  Hudson  v.  Hudson.  84  Ga.  611,  10  S.  E. 
1098;  Chicago  v.  Cameron,  120  111.  447,  11  N.  E.  899; 
Simms  v.  Lloyd,  58  Md.  477;  Hoops  v.  McNichols.  38 
Neb.  76,  57  N.  W.  721 ;  Hyatt  v.  Dusenbury,  106  N.  Y. 
663,  12  N.  E.  711 ;  Bullard  v.  Kenyan.  78  Hun,  26,  29 
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N.  Y.  Supp.  772;  Lyon  v.  AUison,  1  Watt,  161;  Daunt- 
leaa  Mfg.  Co.  v.  Davis,  22  S.  C.  584;  Cunningham  v. 
Smithon,  12  Leigh,  32.) 

The  findings  are  within  the  issues  of  the  case,  and 
no  exception  to  the  want  of  findings  was  filed  in  court 
within  five  days  after  the  making  of  the  finding  or 
decision.  (Comp.  Laws,  3858.) 

The  appellate  court  will  not  disturb  a  verdict  or  judg- 
ment where  there  is  a  substantial  conflict  of  the  evi- 
dence, or  where  it  is  supported  by  material  evidence. 
( Tonopak  L.  Co.  v.  Riley,  30  Nev.  322 ;  Wiggins  v.  Pre- 
dere,  105  Pac.  1024;  Murray  v.  Osborne,  111  Pac.  31; 
Raichide  B.  F.  M.  Co.  v.  Rawhide  C.  M.  Co.,  Ill  Pac.  30; 
Cent.  Dig.,  Appeal  and  Error,  sees.  3983-3989;  2  Dec. 
Dig.,  sec.  1011.) 

That  the  defendants  sued  were  not  the  only  guilty 
parties,  was  no  reason  for  the  refusal  to  enjoin  those 
before  the  court.  (Sammons  v.  Gloversville,  70  N.  Y.  S. 
284 ;  Parker  v.  Woolen  Co.,  195  Mass.  591,  81  N.  E.  468, 
10  L.  R.  A.  n.  s.  584 ;  Corey  v.  Havener,  182  Mass.  250, 
65  N.  E.  69;  Chipman  v.  Palmer,  77  N.  Y.  51,  33  Am. 
Rep.  419;  People  v.  Gold  Run  D.  Co.,  66  Cal.  138,  4  Pac. 
1152;  Oulihan  v.  Butler,  189  Mass.  288,  75  N.  E.  726.) 

A  judgment  rendered  against  several  codefendants, 
though  invalid  for  want  of  jurisdiction  over  them,  is  not 
void  and  cannot  be  impeached  collaterally  by  defendants 
as  to  whom  the  court  had  jurisdiction.  (Jasper  v. 
Mickey,  4  S.  W.  424;  Holton  v.  Lotvner,  81  Mo.  360; 
Bailey  v.  McGinnis,  57  Mo.  362.) 

Samuel  W.  Belford,  as  Amicus  Curise: 

Where  public  improvements  or  works  have  been  author- 
ized by  law  and  do  not  encroach  directly  upon  private 
property,  they  cannot  be  treated  and  proceeded  against  as 
nuisances,  nor  will  their  existence  be  a  good  ground  for 
recovery  of  damages  as  for  a  nuisance,  except  upon  alle- 
gation and  proof  of  negligence  in  their  construction  or 
operation.  Where  the  alleged  nuisance  is  the  result  of 
the  development  by  the  owner  of  his  own  land  in  the 
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production  and  utilization  of  its  natural  resources,  the 
charge  can  be  sustained  only  when  it  is  shown  that  the 
owner  has  failed  to  exercise  due  care  to  so  conduct  his 
business  as  to  avoid  the  injurious  results  complmned  of. 
{Brown  v.  Humphrey,  109  N.  W.  714-717;  Hauck  v.  Pipe 
Une  Co. .  26  Atl.  644;  Vogt  v.  City,  110  N.  W.  603. ) 

The  general  rule  Kovemin?  the  issuance  of  injunctions 
is  applicable  to  private  nuisances,  and  they  will  not  be 
enjoined  where  there  is  a  remedy  of  compensation  for 
injuries.  {RandaU  v.  Freed,  97  Pac.  669;  Wood  on  Nui- 
sances, 8d  ed.  p.  1150;  Zimmerman  v.  Gretzmacher,  98 
Pac.  875.) 

What  the  lefrislature  declares  to  be  lawful  cannot  be  a 
nuisance  unless  throuprh  negligence  and  want  of  care. 
(RandaU  v.  JackaonvUle  St.  Ry.  Co.,  19  Fed.  409;  State  v. 
L.  AW.  Rl/.  Co.,  86  Ind.  114;  CAopc  v.  Xtetrott  Co.,  37  Mich. 
195;  Gray  v.  Patterson.  60  N.  J.  Eq.  385;  Crofford  v.  Ala- 
bama Ry.  Co.,  48  South.  366;  Southern  Ry.  Co.  v.  Alhes,  45 
South.  234-238;  Simondi  v.  Telephone  Co.,  72  Atl.  176; 
Farrell  v.  (M  Tovm,  69  Me.  72;  Winship  v.  Enfeld,  42 
N.  H.  197;  Thompson  v.  Dodge,  60  N.  W.  545;  Steiner  v. 
Phila.  Tract  Co.,  19  Atl.  491;  A.  T.  &  S.  F.  R.  R.  Co.  v. 
Armstrong,  80  Pac.  978;  Meyer  v.  V.  &  T.  Ry.  Co.,  16  Nev. 
341;  Longahaugk  v.  V.  &  T.  Ry.  Co.,  9  Nev.  271;  Walsh  v. 
V.  &  T.  Ry.  Co.,  8  Nev.  110;  Trans.  Co.  v.  Chicago,  99 
U.S.  635.) 

By  the  Court,  Coleman,  J. : 

This  is  a  suit  instituted  by  respondent  against  appel- 
lants to  recover  judgment  for  alleged  damages  in  the 
sum  of  $48,450,  and  to  obtain  a  decree  of  the  court 
abating  a  certain  dam  in  Walker  River,  known  as  the 
Spragg,  Alcorn  &  Bewley  dam,  which,  it  is  claime'd,  is 
responsible  for  the  overflow  of  the  Walker  River,  and 
the  consequent  damages.  From  a  judgment  in  favor  of 
plaintiff  in  the  sum  of  $25,475  damages  and  a  decree 
directing  defendants  to  reduce  the  height  of  the  dam, 
and  from  an  order  denying  the  motion  for  a  new  trial, 
this  appeal  is  taken. 
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The  plaintiff  was,  at  the  time  the  suit  was  instituted, 
and  for  a  number  of  years  theretofore,  the  owner  of  a 
ranch  of  940  acres,  through  which  the  Walker  River 
flows  for  a  distance  of  over  two  and  a  half  miles. 
Defendants  own  ranches  on  the  river  below  the. ranch 
of  plaintiflf.  Between  the  years  1871  and  1873,  one 
Mason,  the  then  owner  of  the  land  upon  which  the  dam 
is  situated,  and  which  is  now  owned  by  the  plaintiff, 
erected,  in  conjunction  with  others,  at  and  upon  the 
extreme  lower  end  of  what  is  now  plaintiff's  ranch,  the 
Spragg,  Alcorn  &  Bewley  dam,  for  the  purpose  of  divert- 
ing the  water  from  the  river  into  a  ditch  for  irrigation 
purposes.  Almost  a  mile  above  the  Spragg,  Alcorn  & 
Eewley  dam  there  was  erected  in  1873  a  dam  known  as 
the  Merritt  dam,  to  be  used  for  the  same  purpose,  which, 
though  washed  out  in  1883,  was  rebuilt.  Some  distance 
above  the  Merritt  dam,  possibly  from  one-third  to  one- 
half  mile,  is  the  Perazzo  ditch,  which  takes  water  from 
the  river,  and  which,  with  the  consent  of  plaintiff,  was 
constructed  in  1903.  There  are  several  other  ditches, 
either  on  or  just  above  the  McLeod  ranch,  which  take 
water  from  the  river  for  irrigation.  It  also  appears 
that  the  river,  as  it  flowed  through  the  ranch  of  plain- 
tiff, was  very  crooked,  and  the  plaintiff  made  several 
cuts  for  the  purpose  of  straightening  it.  These  cuts 
were  through  sandy  soil,  and,  as  a  rule,  were  only  about 
two  feet  wide;  it  being  left  to  the  river  to  wash  out  so 
much  more  of  the  soil  as  was  necessary  to  carry  the 
waters  of  the  stream.  The  upper  point  of  overflow, 
which  is  alleged  to  have  caused  considerable  damage, 
was  over  two  miles  up  the  river  from  the  Spragg,  Alcorn 
&  Bewley  dam.  The  fall  in  the  river  is  about  1  foot  to 
the  1,000,  which  would  make  the  bed  of  the  river  at  the 
Spragg,  Alcorn  &  Bewley  dam  about  ten  and  one-half 
feet  lower  than  at  the  upper  point  of  overflow.  Over- 
flows from  the  river  and  upon  plaintiff's  land  took  place 
in  the  years  1862,  1868,  1876,  1881,  1884,  1886,  1890, 
1902,  1903,  1904,  1905,  1906,  and  1907.  This  suit  is  to 
recover  for  the  damage  alleged  to  have  been  caused  by 
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the  overflows  in  the  years  1904,  1906,  1906,  and  1907. 
It  is  urged  by  the  appellants  that  the  case  should  be 
reversed  for  the  reason  that  it  appears  from  the  evi- 
dence that  it  was  physically  impossible  for  the  Spragg, 
Alcorn  &  Bewley  dam  to  have  so  affected  the  flow  of  the 
stream  as  to  have  caused  the  deposit  of  the  silt,  which 
was  carried  in  suspension  in  the  stream,  as  far  up  the 
river  as  the  points  of  overflow.  It  is  their  theory  that 
the  dam  would  not  affect  the  current  of  the  river  for  a 
much  greater  distance  than  at  the  point  where  a  hori- 
zontal line  drawn  from  the  crest  of  the  water  at  the 
dam  intersects  the  bed  of  the  river.  In  other  words,  it 
is  contended  that,  since  the  river  has  a  fall  of  1  foot  to 
the  1,000,  a  dam  one  foot  high  would  affect  the  flow  of 
the  river  only  for  a  little  more  than  1,000  feet  up  the 
river  from  the  dam,  a  dam  two  feet  high  would  affect 
the  flow  only  a  little  over  2,000  feet  up  the  river  from  the 
dam,  and  so  on ;  and  since  the  Spragg,  Alcorn  &  Bewley 
dam,  prior  to  1903,  was  never  more  than  four  feet  high, 
and  at  no  subsequent  time  over  five  feet  high,  the  flow 
of  the  stream  could  by  no  possibility  be  influenced  above 
the  Merritt  dam.  This  theory  not  only  appeals  to  the 
mind  of  the  layman,  but  the  appellants  called  several 
engineers,  all  of  whom  testified  that  the  deposit  of  silt 
could  not  be  affected  to  any  appreciable  distance  above 
the  point  of  intersection  mentioned. 

Prof.  Thurtell,  formerly  of  the  University  of  Nevada, 
and  some  time  state  engineer,  and  now  chairman  of  the 
Fourth  Section  Board  under  the  Interstate  Commerce 
Commission,  after  making  a  survey  of  the  stream,  testi- 
fied that  the  deposit  of  silt  would  not  be  affected  more 
than  200  feet  above  said  point  of  intersection. 

Mr.  Hammond,  the  expert  called  in  behalf  of  plaintiff, 
testified: 

"Q.  Now,  then,  assuming  that  the  Spragg,  Alcorn  & 
Bewley  dam  is  six  feet  in  height,  I  am  speaking  now  of 
the  original  bed  of  the  river,  where  would  that  line,  if 
drawn  up  the  river,  meet  the  original  bed  of  the  river? 
A.  Six  feet? 
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"Q.  Six  feet  in  height?  A.  Six  feet  in  height.  Six 
thousand  feet     •     •     • 

"Q.  Assuming  that  the  dam  was  seven  feet  in  height, 
how  high  up  would  it  strike  the  bed  of  the  river?  A. 
Seven  thousand  feet,  theoretically. 

"Q.  If  the  dam  was  seven  and  a  half  feet  in  height, 
how  high  up  would  it  strike  the  bed  of  the  river? 
A.  Seven  thousand  five  hundred  feet" 

In  opposition  to  the  testimony  of  defendant's  engi- 
neers, and  the  testimony  of  Mr.  Hammond,  just  quoted, 
is  the  testimony  of  several  ranchers  who  had  lived  in 
the  community  for  a  number  of  years.  Witness  Raliins 
testified,  over  the  objection  and  exception  of  defendants : 

"Q.  Do  you  know  how  the  water  of  the  river  came  to 
overflow  on  those  places  along  the  ranch  as  you  describe 
it?    A.  I  do. 

"Q.  What  was  the  cause  of  the  overflow  on  the  McLeod 
place?  A.  By  building  up  the  dam,  causing  sand  and 
sediment  in  the  river,  and  causing  the  river  to  overflow 
its  banks. 

"Q.  What  dam  do  you  refer  to?  A.' The  Spragg, 
Alcorn  &  Bewley  dam." 

The  witness  Martin  testified,  over  the  objection  and 
exception  of  defendants : 

"Q.  What  was  the  cause  of  the  damage  to  the  land? 
A.  Well,  the  cause  was,  the  river  bed  was  full  of  sand, 
and  the  water  had  to  flow  out  some  place. 

"Q,  Do  you  know  the  cause  of  the  filling  of  the  river 
with  sand?    A.  Yes. 

"Q.  Now,  what  was  the  cause?  A.  Well,  from  my 
experience  on  the  river,  I  know  that  dams  cause  the 
sand  to  form  in  the  river. 

"Q.  Now,  as  to  the  place,  the  particular  place  known 
as  the  McLeod  place,  what  particular  dam  do  you  have 
reference  to  as  having  caused  the  deposit  of  sand?  A. 
I  have  reference  to  the  Spragg,  Alcorn  &  Bewley  dam." 

The  witness  Nichol  testified,  over  the  objection  and 
exception  of  defendants : 

"Q.  Do  you  know  what  caused  the  deposit  of  sand  in 
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the  channel  of  the  river  above  the  Spragg,  Alcorn  & 
Bewley  dam?    A.  Yes, 

"Q.  What  was  the  cauae  of  the  deposit  of  sand  in  the 
channel  of  the  river  above  the  dam,  and  up  as  far  as 
the  ford  at  the  McLeod  house?  A.  The  dam,  the  Spragg, 
Alcorn  &  Bewley  dam. 

"Q.  Do  you  know  what  caused  the  overflow.  A.  The 
river  not  having  the  capacity  to  carry  the  water. 

"Q.  Why  didn't  it  have  the  capacity?  A.  The  river 
fliled  up  with  sand. 

PlaintiflT  testified,  over  objection  and  exception : 

"A.  Yes,  I  testified  very  fully  in  regard  to  the  cause, 
I  think. 

"Q.  You  may  state  what  caused  that,  if  you  know  of 
your  own  knowledge.  A.  I  could  give  yoii  here  a  state- 
ment as  my  positive  opinion. 

"Q.  Well,  I  don't  want  any  opinion,  I  want  to  know 
what  you  know.  A.  Well,  I  had  better  not  say,  I  might 
not  know,  but  I  do  know  that  it  was  caused  by  this  dam 
in  the  river,  I  am  positive ;  I  know  that  it  was." 

Other  witnesses  testified  to  the  same  effect.  It  is  this 
line  of  testimony  which  counsel  for  respondent,  not- 
withstanding the  admitted  facts  that  the  water  which 
overflowed  just  above  the  Perazzo  ditch  went  back  into 
the  main  stream  below  the  Merritt  dam  and  above  the 
Spragg,  Alcorn  &  Bewley  dam,  and  that  there  was  no 
overflow  between  the  Merritt  and  the  Spragg,  Alcorn 
&  Bewley  dams,  think  should  be  sufficient  to  establish 
their  case  by  a  preponderence  of  the  evidence. 

1.  Counsel  for  plaintiff  call  our  attention  to  the  case 
of  Hand  v.  Catawba  Power  Co.,  90  S.  C.  267,  73  S.  E. 
187,  in  support  of  their  contention  that  testimony  of  the 
ranchers  in  the  neighborhood  of  the  McLeod  ranch 
should  outweigh  the  testimony  of  the  experts  called  by 
defendants.  While  it  is  undoubtedly  the  general  rule 
that  witnesses  must  testify  as  to  matters  of  fact,  and 
leave  the  conclusion  to  be  drawn  by  the  jury,  there  are 
certain  exceptions  to  this  rule ;  and,  when  it  is  impossi- 
ble for  the  witness  to  detail  all  of  the  pertinent  facts 
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in  such  a  manner  as  to  enable  the  jury  to  form  a  con- 
clusionj  the  witness  may  give  his  opinion.  The  facts  in 
that  case  no  doubt  justified  the  ruling  of  the  court. 

"It  is  not  proper  to  allow  one  who  is  not  an  expert  to 
express  an  opinion  in  any  case  upon  a  question  with 
relation  to  which  all  the  facts  may  he  placed  before  the 
jury;  and  to  receive  as  evidence  the  opinion  of  a  lay 
witness  upon  the  precise  issue  submitted  for  trial  in 
such  case  would  permit  the  witness  to  usurp  the  prov- 
ince of  the  court  or  jury  trying  the  cause."  (Amer.  T.  & 
T.  Co.  V.  Green,  164  Ind.  349,  73  N.  E.  707.) 

See,  also,  Loshbaugh  v.  Birdsell,  90  Ind.  466;  Com. 
V.  Sturtivant,  117  Mass.  122,  19  Am.  Rep.  401;  Balto. 
etc.  Road  v.  Leqnhardt,  66  Md.  70,  5  Atl.  346 ;  Mann  v. 
State,  23  Fla.  610,  3  South.  207;  Stephenson  v.  State, 
110  Ind.  358,  11  N.  E.  360,  59  Am.  Rep.  216;  Shaw  v. 
Jones,  133  Ga.  446,  66  S.  E.  240. 

2.  The  question,  then,  is :  Were  the  facts  and  circum- 
stances which  entered  into  the  forming  of  an  opinion 
by  the  witnesses  themselves  as  to  what  caused  the  over- 
flows complained  of  capable  of  being  detailed  to  the 
jury?  If  they  were,  the  opinion  of  the  various  non- 
expert witnesses  should  have  been  excluded;  if  they 
were  not,  their  admission  and  testimony  by  the  court 
was  not  error.  It  appears  from  the  evidence  in  this 
case,  which  took  about  five  weeks  to  hear,  that  variouB 
witnesses  detailed  what  transpired  along  the  river  as 
it  flows  through  the  property  owned  by  the  parties, 
from  a  very  early  day  in  the  history  of  the  valley.  The 
various  dams,  ditches,  cuts,  overflows,  etc.,  were 
minutely  detailed  to  the  jury.  Besides,  the  jury  were 
taken  to,  and  personally  viewed,  the  premises  in  ques- 
tion. Under  the  condition  of  the  record,  it  appears  to 
us  that  the  objections  to  the  opinions  of  the  nonexpert 
witnesses  should  have  been  sustained. 

In  this  connection,  there  is  another  fact  worthy  of 
consideration,  and  that  is  the  relationship  of  the  Mer- 
ritt  dam  to  the  Spragg,  Alcorn  &  Bewley  dam,  so  far 
as  the  latter  affected  the  deposit  of  silt  above  the  Merritt 
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dam.  It  must  be  borne  in  mind  that  the  Merritt  dam 
is  nearly  a  mile  further  up  the  river  from  the  Spragg, 
Alcorn  &  Bewley  dam,  and  that  it  was  put  in  for  the 
purpose  of  diverting  a  portion  of  the  water  of  the  river 
into  an  irrigation  ditch.  The  Merritt  dam  was  partly 
washed  out  in  1883,  but  was  rebuilt,  and,  so  far  as 
appears,  remained  in  the  river  and  was  eventually  cov- 
ered with  sand;  the  last  seen  of  it,  according  to  the  tes- 
timony of  plaintiff,  being  in  1904,  while  Waldo,  one  of 
his  witnesses,  testified  that  he  saw  it  in  1906. 

J.  C.  Mills,  a  witness  for  plaintiff,  and  an  owner  in 
the  Merritt  ditch  since  1886,  testified  that  when  he  first 
saw  the  ditch  the  bed  of  the  river'was  from  a  foot  to  a 
foot  and  a  half  below  the  level  of  the  ditch,  and  that  it 
was  for  this  reason  the  dam  was  put  in;  that  in  1886 
the  dam  was  on  a  level  with  the  floor  of  the  gates ;  that 
about  that  time  the  dam  was  practically  covered  with 
sand  and  has  remained  covered  ever  sinca;  that  the 
sand  kept  increasing  after  1886  until  in  1900,  when  he 
assisted  in  putting  in  another  headgate  in  the  Merritt 
ditch ;  that  in  1900  the  bed  of  the  river  was  three  feet 
and  one  inch  higher  than  it  was  in  1886;  that  in  the  fall 
of  1905  the  river  was  filled  with  sand  at  the  Merritt  dam 
level  across  and  only  eighteen  inches  or  leas  from  the 
top  of  the  banks ;  and  that  at  the  time  of  the  trial  there 
were  three  feet  of  sand  on  top  of  the  rocks  of  the  Merritt 
dam. 

G.  T.  Feiganspan,  a  witness  for  the  plaintiff,  and  an 
owner  in  the  Merritt  ditch,  and  its  manager  since  1880, 
testified  that  he  first  saw  the  Spragg,  Alcorn  &  Bewley 
dam  in  1890 ;  that  five  or  six  years  after  1883,  he  noticed 
that  the  Merritt  dam  was  no  longer  in  sight;  that  in 
his  opinion  the  Spragg  dam  backed  sand  over  the  Mer- 
ritt dam  in  1885,  Asked  why  he  would  say  the  Spragg 
dam  covered  the  Merritt  dam  with  sand  in  1885,  when 
he  did  not  see  the  former  dam  until  five  years  later,  he 
replied.  "That  is  the  only  thing  I  can  lay  it  to." 

Plaintiff  testified  that  the  Merritt  dam  raised  the 
water  two  feet. 
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Now,  is  it  not  conclusive  that  the  Merritt  dam,  under 
respondent's  theory  of  the  case  contributed  to  the  filling 
of  the  river?  The  rebuilding  of  the  Merritt  dam  in  1883 
is  a  conclusive  argument  to  the  effect  that  at  that  time 
at  least  the  backwater  from  the  Spragg,  Alcorn  &  Bew- 
ley  dam  did  not  reach  up  to  that  point,  for,  if  it  had,  the 
effect  of  the  backwater  would  have  accomplished  the 
very  purpose  for  which  the  dam  was  rebuilt.  Further- 
more, if  the  Merritt  dam  was  two  feet  high,  and  the  fall 
of  the  river  being  1  foot  to  the  1,000,  and  if  the  Spragg, 
Alcorn  &  Bewley  dam  was  4,000  feet  further  down  the 
river  from  the  Merritt  dam,  was  it  not  a  physical  impos- 
sibility for  the  backwater  to  have  reached  the  top  of  the 
Merritt  dam  unless  the  Spragg,  Alcorn  &  Bewley  dam 
was  six  feet  high?  Upon  the  same  theory,  if  the  Mer- 
ritt dam  was  only  one  foot  high,  and  the  Spragg,  Alcorn 
&  Bewley  dam  4,000  feet  further  downstream,  it  must 
have  been  five  feet  high  to  have  caused  the  backwater 
from  it  to  reach  the  top  of  the  Merritt  dam;  and  if 
the  Merritt  dam  was  six  inches  high,  and  the  Spragg, 
Alcorn  &  Bewley  dam  4,000  feet  further  down  stream, 
it  must  have  been  four  and  a  half  feet  high  before  the 
backwater  from  it  could  have  become  as  high  as  the 
Merritt  dam.  If  this  is  true,  how  could  it  be  possible 
for  the  backwater  from  the  Spragg,  Alcorn  &  Bewley 
dam  to  affect  the  stream  above  the  Merritt  dam?  In 
fact,  counsel  for  respondent  say  in  their  brief : 

"It  is  true  that  McCray,  Thurtell,  and  Hammond 
testified  a  dam  could  not  cause  the  deposit  of  sand  above 
the  point  where  the  dam  affected  the  current  of  the 
river.  That  is  the  statement  of  a  proposition  known  to 
every  one,  which  statement  is  a  mere  hypocrisy  intended 
and  calculated  to  mislead  the  jury  and  the  court.  The 
issue  was  as  to  how  far  the  dam  did  affect  the  current 
of  the  river." 

Counsel  for  respondent  take  the  position  that  the 
contention  of  appellants  is  correct  to  the  extent  that 
backwater  will  not  be  affected  much  further  up  the 
stream  than  at  the  point  where  a  horizontal  line  drawn 
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from  the  crest  of  the  water  as  it  passes  over  a  dam 
intersects  the  bed  of  the  river,  but  contend  that  a  differ* 
ent  rule  appHes  so  far  as  the  influence  upon  the  deposit 
of  sand  is  concerned.  If  we  concede  this  contention  to 
be  correct  as  to  the  influence  on  the  deposit  of  sand,  we 
are  yet  unable  to  see  how  the  backwater  from  a  dam  can 
possibly  affect  the  deposit  of  sand  above  a  dam  which 
is  further  up  the  stream,  when  the  backwater  from  the 
lower  dam  does  not  reach  the  top  of  the  upper  dam.  If 
we  take  the  correct  view  of  the  situation,  it  necessarily 
follows  that  the  opinions  of  the  nonexpert  witnesses 
called  by  plaintiff,  even  if  admissible,  are  of  little  or 
no  value  whatever.    It  is  said : 

"Courts  are  not  so  deaf  to  the  voice  of  nature,  or  so 
blind  to  the  laws  of  physics,  that  every  utterance  of  a 
witness  in  derogation  of  those  laws  will  be  treated  as 
testimony  of  probative  value  simply  because  of  its 
utterance."  (1  Moore  on  Facts,  sec.  160.) 

Mr.  Justice  Marshall,  in  speaking  for  the  Supreme 
Court  of  Wisconsin,  in  Grotk  v,  Thomann,  HO  Wis.  at 
page  181,  used  the  following  language: 

"When  physical  situations  or  matters  of  common 
knowledge  point  so  certainly  to  the  truth  as  to  leave  no 
room  for  a  contrary  determination,  based  on  reason  and 
common  sense,  such  physical  situation  and  reasonable 
probabilities  are  not  affected  by  sworn  testimony  which, 
in  mere  words,  conflicts  therewith.  The  fact  established 
by  the  situation  itself  and  rpatters  of  common  knowl- 
edge, so  clearly  that  no  one  can  reasonably  dispute  it 
notwithstanding  evidence  to  the  contrary,  must  stand 
uncontroverted  and  uncontrovertible,  condemning  as 
false  such  contrary  evidence,  either  upon  the  ground 
of  mistake  or  something  worse." 

Just  here  it  may  not  be  out  of  place  to  say  that,  while 
Prof.  Merriman,  in  his  Treatise  on  HydraulicsOth  Ed.), 
at  page  353,  takes  the  position  that  while  many  attempts 
have  been  made  to  determine  the  precise  distance  that 
a  dam  will  cause  backwater,  none  can  be  said  to  have 
been  successful.    From  the  formulas  which  he  gives  we 
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understand  him  to  mean  that  because  of  the  varying 
dimensions,  fall,  etc.,  of  a  stream,  it  is  difficult  to  tell 
the  exact  point  at  which  the  backwater  from  a  dam  will 
affect  the  flow  of  a  stream.  We  think  there  can  be 
no  doubt  about  that  proposition ;  but  the  matter  of  a  few 
hundred  feet,  more  or  less,  makes  no  difference  in  this 
case.  The  question  of  approximating  the  distance  with 
some  considerable  degree  of  exactness  arises  in  cases 
where  a  dam  causing  backwater  may  affect  a  mill  wheel 
located  on  the  stream  above  the  dam.  It  is  clear,  how- 
ever from  Mr.  Merriman's  work,  that  the  point  of 
backwater  never  varies  greatly  from  the  point  where 
a  horizontal  line  drawn  from  the  crest  of  the  dam  will 
intersect  the  surface  of  the  stream.  But  regardless  of 
Prof.  Merriman's  view,  it  appears  from  the  statement 
in  the  brief  of  counsel  for  respondent,  and  from  the  evi- 
dence of  his  expert,  Mr.  Hammond,  that  there  is  no 
substantial  difference  of  opinion  between  the  parties  to 
the  suit  as  to  the  distance  at  which  the  flow  of  water 
will  be  affected  by  a  dam. 

Taking  respondent's  view  of  the  case,  however,  it  is 
impossible  to  comprehend  that  the  Merritt  dam  was 
not  having  the  same  effect  in  causing  deposits  of  sand 
in  the  bed  of  the  river  above  that  dam  that  the  Spragg 
dam  was  causing  above  it.  Under  counsel  for  respon- 
dent's theory,  the  Merritt  dam  must  have  been  caus- 
ing a  deposit  of  sand  in  the  bed  of  the  river  above  that 
dam  for  about  fourteen  years  before  the  Spragg  dam 
could  possibly  have  had  any  effect  upon  the  river  above 
the  Merritt  ditch.  According  to  respondent's  theory,  a 
deposit  of  sand  is  caused  in  the  stream  at  the  upper  point 
of  backwater,  thus  raising  the  bed  of  the  river — in  effect 
causing  another  damming  at  that  point — which  in  turn 
checks  the  current  still  further  up  the  stream,  and  this 
process  continues  indefinitely  up  the  stream.  If  this 
theory  is  correct,  a  dam  in  a  river  carrying  silt,  when  it 
once  starts  a  deposit  of  silt,  must  operate  as  a  continu- 
ing cause  of  deposit  up  the  stream,  except  as  such 
deposit  may  be  overcome  by  scouring  during  certain 
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stages  of  the  river  volume.  Hence  it  follows  that  it  is 
impossible,  under  respondent's  theory,  to  say  that  the 
Merritt  dam  was  not  a  contributing  cause  to  respon- 
dent's injury.  A  fact  that  shoald  be  borne  in  mind  in 
considering  respondent's  theory  is  that  the  height  of  a 
dam  is  immaterial  so  long  as  it  is  high  enough  to  cause 
backwater. 

Assuming  the  theory  of  respondent  to  be  correct,  and 
assuming  that  the  Spragg  dam  did  cause  the  river 
between  it  and  the  Merritt  dam  to  fill  with  sand  so  that 
eventually  the  sand  reached  to  the  top  of  the  Merritt 
dam,  it  then  is  a  physical  fact  that  the  two  dams  would 
thereafter  cooperate  in  causing  a  deposit  of  sand  in  the 
river  above  the  Merritt  dam. 

It  is  to  be  regretted  that  the  laws  of  hydraulics 
controlling  the  deposit  of  material  carried  in  suspension 
in  flowing  streams  have  not  been  demonstrated  so  far  as 
to  establish  as  a  known  law  whether  backwater  from  a 
dam  will  or  will  not  cause  a  deposit  above  the  point  of 
backwater. 

3.  This  is  the  first  case  where  a  dam  used  to  divert 
water  for  purposes  of  irrigation  has  been  charged  with 
responsibility  for  an  overflow  alleged  to  have  been  occa- 
sioned by  filling  the  bed  of  the  stream  with  a  deposit  of 
sand  far  above  the  point  reached  by  backwater  caused  by 
the  dam.  If  scientists  had  determined  these  laws  so  that 
they  could  be  applied  to  the  facts  of  this  case,  courts 
would  be  bound  to  apply  them.  In  so  far  as  experts  upon 
hydraulics  have  expressed  their  opinion,  both  in  this  case 
and  in  the  Hand  v.  Catawba  Power  Co.  case,  cited  supra. 
such  opinion  has  been  that  the  dam  would  not  affect  the 
deposit  of  sand  and  silt  much  above  the  point  of  back- 
water. Where,  because  they  are  unknown,  it  is  impos- 
sible to  apply  fixed  natural  laws  to  a  solution  of  the 
problem,  courts  must  resort  to  the  best  means  available 
of  determining,  if  possible,  the  truth  of  the  case.  Hence 
expert  testimony  may  be  considered,  as  well  as  facts 
established  by  the  testimony  of  other  witnesses;  but, 
as  before  pointed  out,  nonexpert  witnesses  may  not  be 
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permitted  to  invade  the  province  of  the  jury  and  testify 
directly  to  the  ultimate  fact  in  the  caae. 

In  considering  the  question  of  what  caused  the  overflow 
for  which  recovery  is  sought,  and  assuming  the  correct- 
ness of  respondent's  theory,  there  are,  in  our  opinion, 
other  elements  to  be  reckoned  with  besides  the  Spragg, 
Alcorn  &  Bewley  dam.  We  believe  no  one  will  deny  that 
the  rapidity  with  which  water  flows  has  a  good  deal 
to  do  with  the  percentage  of  deposit  of  the  silt  which  is 
carried  in  the  water.  If  sufficient  sand  is  deposited  into 
running  water  to  raise  the  percentage  of  sand  from  5  per 
cent  to  50  per  cent,  it  can  readily  be  seen  that  the  speed 
of  the  flow  will  be  greatly  decreased.  The  plaintiff  made 
several  cuts  through  his  ranch  for  the  purpose  of  straight- 
ening the  river.  The  method  of  making  a  majority  of 
these  cuts  was  to  dig  a  ditch  about  two  or  three  feet 
wide  and  turn  the  water  of  the  river  into  the  ditch  that 
it  might,  in  the  ordinary  process  of  erosion,  wash  out  a 
channel  wide  enough  to  carry  all  the  waters  of  the  stream. 
One  of  the  cuts  was  made  by  taking  off  the  surface  to  a 
depth  of  two  feet  and  thirty  feet  wide.  The  contents  of 
all  of  the  cuts,  which  washed  down  the  river,  were  over 
30,000  cubic  yards.  The  last-named  cut  was  made  in 
April,  1907,  and  the  water  turned  in  before  the  overflow 
of  that  year,  though  it  is  not  known  to  exactly  what 
depth  the  cut  was  washed  out  at  the  time  of  the  over- 
flow. The  cutting  away  of  the  soil  by  the  water  flowing 
through  these  new  cuts  necessarily  had  the  effect  of 
greatly  increasing  the  sand  which  was  carried  in  the 
water,  and,  consequently,  in  decreasing  the  rapidity  of 
the  flow  of  the  stream,  naturally  increasing  the  quantity 
of  the  deposit  of  silt  in  the  river  below  the  cut.  Believ- 
ing, as  we  do,  that  the  cuts  made  by  the  plaintiff  con- 
tributed toward  the  filling  up  of  the  river,  we  are  unable 
to  see  why  defendant  should  be  held  liable  for  the  total 
damage  done  to  plaintiff's  ranch  caused  by  the  overflows, 
if  to  any  extent  whatever. 

It  is  contended  by  counsel  for  respondent  that  the  sand 
washed  into  the  river  from  the  several  cuts  made  by  the 
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respondent  cannot  be  resfarded  as  a  contributinfr  cause  to 
the  filling  of  the  bed  of  the  river,  for  the  reason  that  an 
equal  or  sreater  amount  of  sand  and  silt  was  deposited 
in  the  old  channel  after  the  new  channel  was  established 
by  the  cuts.  In  the  absence  of  other  proof,  which  does 
not  appear  in  this  case,  it  would  not  follow  as  a  necessary 
conclusion  of  fact  that  these  cuts,  by  reason  of  the  filling 
up  of  the  old  channel' due  to  a  decrease  in  the  rapidity  of 
the  current  therein,  had  not  caused  a  greater  deposit  in 
the  bed  of  the  river  below  the  cuts  than  would  have  been 
the  case  if  the  cuts  had  not  been  made.  That  would 
depend  largely  upon  the  character  of  sand  and  silt 
deposited  in  the  old  channel.  A  fine  silt,  which  the 
normal  flow  of  the  river  would  carry  off,  leaving  little  or 
no  deposit  in  its  bed,  carried  from  time  to  time  into  the 
old  channel,  would  there  be  deposited  owing  to  the  slug- 
gish current  being  unable  to  hold  it  in  suspension,  and 
would  eventually  fill  the  old  channel.  The  mere  fact  that 
an  equal  or  greater  cubic  content  of  sand  and  silt  was 
deposited  in  the  abandoned  channel,  without  other  proof, 
would  be  of  little  weight,  in  view  of  the  fact  that  known 
laws  of  hydraulics  determine  that  a  stream's  carrying 
capacity  of  sand,  silt,  or  other  material  has  a  fixed  ratio 
to  the  velocity  of  the  current. 

In  addition  to  the  silt  from  the  cuts  mentioned,  there 
must  have  been  other  causes  contributing  to  the  filling  of 
the  river.  It  is  a  well-known  law  of  hydraulics  that  the 
more  the  volume  of  water  in  a  stream  is  decreased  the 
slower  it  flows,  and  consequently  the  greater  is  the  increase 
in  sedimentary  deposit  There  were  on,  or  just  above, 
the  ranch  of  plaintiff,  during  at  least  a  portion  of  the 
time  when  it  is  claimed  the  backwater  from  the  Spra^, 
Alcorn  &  Bewley  dam  caused  the  deposit  of  silt  to  which 
the  overflows  are  attributed,  at  least  five  ditches  which 
took  water  from  the  river,  thereby  decreasing  the  flow  of 
the  water  in  the  river,  and  correspondingly  increasing 
the  deposit  of  silt.  The  last  one  of  the  ditches  to  be 
constructed  was  the  Perazzo  ditch,  in  1903,  upon  plaintiff's 
land,  and  with  his  consent     As  we  view  the  case,  each 
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of  the  ditches  alluded  to  contributed  its  share  to  the 
filling  up  of  the  river. 

4.  It  is  the  contention  of  appellants  that,  under  such 
circumstances,  they  are  liable  only  to  the  extent  to  which 
they  contributed  to  the  injury  to  plaintiff's  ranch.  We 
think  their  contention  as  to  the  law  is  correct.  In  the 
case  of  Blaisdeil  v.  Stephens,  14  Nev.  on  page  21,  33  Am. 
Rep.  623,  Mr.  Justice  Hawley,  in  delivering  the  opinion 
of  the  court,  the  case  being  similar  to  the  one  at  bar, 
said: 

"The  general  principle  is  well  settled  that  where  two 
or  more  parties  act,  each  for  himself,  in  producing  a 
result  injurious  to  plaintiff,  they  cannot  be  held  jointly 
liable  for  the  acts  of  each  other," 

This  view  is  sustained  by  ample  authority:  Gould  on 
Waters,  sec.  222;  Miller  v.HighlaTidD.  Co.,  87  Cal.  430,  25 
Pac.  550,  22  Am.  St.  Rep.  254;  Gallagher  v.  Kemmerer, 
144  Pa.  509,  22  Atl.  970,  27  Am.  St.  Rep.  673;  Chipman  v. 
Palmer,  77  N.  Y.  51,  33  Am.  Rep.  566;  Watson  v.  Colusa. 
31  Mont.  513,  79  Pac.  15;  Woodland  v.  Portneuf.  26  Idaho, 
289, 146  Pac.  1106;  South  Bend  M.  Co.  v.  Lyshart,  12  Ind. 
App.  185,  39  N.  E.  908;  Harley  v.  Merrill  B.  Co.,  83  Iowa. 
73,  48  N.  W.  1000:  Swain  v.  Tenn.  Copper  Co..  Ill  Tenn. 
430,  78  S.  W.  93;  Shggy  v.  DUwoHh,  38  Minn.  179,  36 
N.  W.  451,  8  Am.  Rep.  656;  Draper  v.  Brown,  115  Wis. 
361,  91  N.  W.  1001. 

6.  Error  is  assigned  to  the  overruling  of  an  objection 
by  the  defendants  to  the  following  questions  propounded 
to  the  plaintiff: 

"Q.  Who,  if  any  one,  warned  you  of  the  building  of 
the  dam  (referring  to  the  S.,  A.  &  B.  dam),  and  the 
effects  of  the  raising  of  the  dam?  A.  One  in  particular 
was  Mr.  N,  H.  A.  Mason.  He  is  dead  now.  He  was  an 
owner  in  the  Spragg,  Bewley,  Alcorn. 

"Q.  What  did  he  say  about  it?  A.  He  was  speaking 
about  that  dam.  He  had  men,  or  his  foreman,  and  so  on, 
had  helped  build  the  dam  there  for  a  number  of  times, 
and  Mr.  Mason  saya  to  me,  'if  they  keep  building  that 
dam  up,  some  day  it  is  going  to  ruin  your  place, 'and  it 
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was  about  the  time,  or  very  near  the  time,  that  I  gave 
Mr.  Mason  a  deed  of  one-half  of  tny  water  right.  I 
think  it  was  in  1889,  somewhere  along  there." 

At  most,  this  testimony  did  not  purport  to  be  more 
than  the  giving  of  evidence  of  a  statement  made  by  one 
of  what  might  or  would  happen  at  some  time  in  the 
future,  as  distinguished  from  a  statement  as  to  an  exist- 
ing fact  It  was  a  mere  prophecy.  We  are  unable  to 
call  to  mind  any  rule,  or  conceive  of  any  reason,  which 
would  justify  the  court  in  receiving  such  testimony. 
(Burt  V.  Wiggleswortk,  117  Mass.  306. )  It  is  contended 
on  the  part  of  respondent  that  this  testimony  is  proper 
because  Mason  owned  the  Miller  &  Lux  ranch  at  the 
time  it  is  alleged  he  made  the  statement.  Conceding 
that  the  theory  advanced  as  to  the  law  is  correct,  we  find 
no  evidence  in  the  record  to  sustain  it. 

6.  On  the  trial  defendant  objected  to  certain  questions 
going  to  establish  the  extent  of  plaintiff's  damage.  The 
witness  William  Rallens  was  asked: 

"Q.  In  examining  the  ranch,  did  you  form  any  opinion 
as  to  the  extent  of  the  damage  caused  to  the  land  by  the 
overflow?    A.  I  did. 

"  Q.  What  in  your  judgment,  then,  from  your  examina- 
tion, du  you  consider  the  land  overflowed  was  damaged? 
A.  I  consider  two-thirds  of  its  value." 

We  think  the  objection  should  have  been  sustained.  If 
the  witness  was  qualified,  he  might  have  testified  as  to 
the  value  of  the  land  before  and  after  the  overflow.  Such 
would  have  been  the  proper  method  of  arriving  at  the 
damage.  (HoweU  v.  Medler,  41  Mich.  641,  2  N.  W.  911; 
Upcher  V.  Overlender,  50  Kan.  315,  31  Pac.  1080;  Interna' 
tiimal  R.  Co.  v.  Fickey.  125  S.  W.  327;  LouisviUe  R.  Co.  v. 
Sparks.  12  Ind.  App.  410,  40  N.  E.  546:  Van  Deusen  v. 
YouTig,  29  N.  Y.  20;  Tenn.  Co.  v.  McMillan,  161  Ala.  130. 
49  South.  880;  Central  Ry.  Co.  v.  Bamett,  151  Ala.  407.  44 
South.  392. ) 

7,  8.  Prior  to  the  trial  of  the  case,  the  deposition  of 
plaintiff  was  taken,  on  the  motion  of  defendants.  Upon 
the  trial  defendants  objected  to  certain  questions  asked 
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the  plaintiff  on  cross-examination  by  his  attorneys  at  the 
taking  of  the  deposition.    One  of  the  questions  was: 

"Q.  Take  for  five  years  before  the  floods,  Mr.  McLeod, 
how  much,  on  an  average,  did  you  clear  off  of  this  entire 
ranch?" 

There  were  several  just  such  questions  to  which  objec- 
tions were  made  and  overruled.  It  is  the  contention  of 
defendants  that,  notwithstanding  the  fact  that  the  deposi- 
tion was  taken  at  their  instance,  plaintiff  having  offered 
the  deposition  in  evidence,  he  made  it  his  evidence,  and 
that,  if  their  objections  are  meritorious  under  the  accepted 
rules  of  evidence,  they  ought  to  have  been  sustained. 
Section  3505,  Cutting's  Compiled  Laws,  provides: 

"When  a  deposition  has  once  been  taken,  it  may  be  read 
in  any  stage  of  the  same  action  or  proceeding  by  either 
party,  and  shall  then  be  deemed  the  evidence  of  the  party 
reading  it." 

In  section  3504,  Cutting's  Compiled  Laws,  it  is  provided: 

"•  •  •  And  thereupon  such  deposition  may  be  used 
by  either  party  upon  the  trial  or  other  proceeding  against 
any  party  giving  or  receiving  the  notice,  subject  to  all 
legal  exceptions." 

It  would  appear  that  the  statute  has  pretty  clearly 
declared  the  rights  of  the  respective  parties  in  such  mat- 
ters, the  statute  itself  providing  that  the  evidence  shall  be 
subject  to  all  legal  exceptions.    Section  3504  also  provides: 

"  *  *  *  But  if  the  parties  attend  at  the  examination, 
no  objections  to  the  form  of  the  interrogatory  shall  be 
made  at  the  trial,  unless  the  same  was  stated  at  the  time 
of  the  examination," 

This  seems  to  leave  no  room  for  doubt  as  to  the  meaning 
of  the  exception  quoted  above.  The  logic  of  the  situation 
is  that  the  court  could  rule  upon  the  legal  sufficiency  of 
the  matter  involved  upon  the  trial,  while  an  objection  to 
the  form  of  the  question  should  be  pointed  out  at  the  time 
of  the  taking  of  the  deposition,  that  it  may  be  corrected 
at  that  time  if  the  objection  is  deemed  serious  by  the 
opposing  party.  It  was  said  in  Hatch  v.  Brown,  63 
Me.  410: 
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"When  a  party  uses  a  deposition  taken  by  his  opponent, 
but  not  otfered  in  evidence  by  him,  he  makes  it  his  own, 
and  his  opponent  has  the  same  rierht  of  objection  to  the 
intenY>gatories  and  answers  which  he  would  have  had  if 
the  deposition  had  been  taken  by  the  party  oflfering-  it; 
and  he  is  not  precluded  by  the  fact  that  the  interroga- 
tories objected  to  were  propounded  by  himself  when  the 
deposition  was  taken." 

See,  also,  In  Re  Smith.  34  Minn.  436,  26  N.  W.  234;  6 
Ency.  PI.  &Pr.  P.B85.) 

We  can  conceive  of  no  theory  upon  which  such  testimony 
would  be  proper  as  a  basis  for  the  fixing  by  the  jury  of 
plaintiff's  damages.  The  objection  should  have  been 
sustained. 

Counsel  for  appellant,  and  counsel  appearing  amicus 
curias,  have  urged  very  forcibly  that  this  court  ought  to 
hold  that,  in  the  absence  of  negligence,  there  could  be  no 
liability  in  damages  in  this  case,  even  assuming  that  a 
dam  could  cause  a  deposit  of  sand  in  the  bed  of  a  river 
above  the  highest  point  of  backwater,  for  the  reason 
that  dams  in  river  channels  are  essential  to  irrigation  in 
this  state;  that  the  law  recognizes  irrigation  not  only  as 
lawful  but  as  specially  favored  in  the  law;  and  that 
damage,  caused  otherwise  than  by  direct  overflow,  inca- 
pable of  being  foreseen  or  guarded  gainst,  is  such  a 
consequential  damage  that  no  liability  in  the  law  exists 
therefor.  Many  authorities,  applicable  to  public  or  quasi- 
public  utilities,  are  cited  in  support  of  this  contention. 
We  have  no  hesitancy  in  saying  that  this  rule  ought  to  be 
held  applicable  in  cases  of  irrigation  dams,  but  we  are 
not  prepared  to  say  that  it  should  be  applied  to  every 
sort  of  irrigation  dam  that  might  be  constructed.  In  a 
stream  carrying  large  quantities  of  sand  and  silt  during 
portions  of  the  year,  it  might  be  regarded  as  negligence 
to  maintain  a  solid  dam,  while  the  maintenance  of  a  dam 
with  movable  gates,  by  which  the  flow  of  the  river  and 
the  deposit  of  silt  could  be  regulated,  could  not  be  held  to 
be  negligence,  and    no  liability  for  damage  &m\d   be 
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chargeable  thereto,  otherwise  than  an  overflow  due 
directly  to  backwater. 

While  there  are  various  other  errors  assigned,  we  deem 
it  unnecessary  to  consider  them. 

It  is  ordered  that  the  order  and  judgment  appealed 
from  be  reversed,  and  that  the  case  be  remanded. 

NORCROSS,  C.  J.,  concurring: 

I  concur  in  the  judgment  and  in  the  opinion  of  Mr. 
Justice  Coleman.  The  case  is  of  such  unusual  character 
that  I  venture  to  add  some  additional  supplementary 
observations.  Whether  defendants  were  liable  to  respond 
in  damages  for  the  injury  done  to  plaintiff's  property 
caused  by  the  Walker  River  overflowing  its  banks  during 
the  years  1904  to  1907,  inclusive,  has  presented  for 
determination  intricate  questions,  both  of  law  and  fact, 
which  the  court,  notwithstanding  the  aid  of  elaborate 
briefs  of  respective  counsel,  has  found  no  little  difficulty 
in  determining.  If  the  contention  of  counsel  for  appel- 
lants— that  the  injury,  even  if  occasioned  in  the  way 
claimed  by  respondent,  was  remote  and  consequential 
and  for  which  no  remedy  in  law  was  afforded— could 
have  been  sustained,  the  necessity  for  considering  other 
questions  would  have  been  eliminated. 

It  is  conceded  in  this  case  that  the  overflows  which 
occasioned  the  damage  were  not  caused  by  backwater 
from  the  dam.  If  the  dam  complained  of  had  raised  the 
water  in  the  river  to  the  top  of  the  banks  at  the  dam,  the 
water  level  would  be  11.42  feet  below  the  bank  at 
the  highest  point  of  overflow.  The  banks  of  the  river  at 
other  points  of  overflow  varied  from  about  4%  to  8  feet 
higher  than  the  banks  of  the  river  at  appellants'  dam. 
Respondent's  theory  rests  upon  the  contention  that  the 
current  of  the  river  will  be  affected  above  the  level  of 
backwater  by  reason  of  the  deposit  of  sand  and  silt  due 
to  a  checking  of  the  velocity  of  the  current  within  that 
portion  of  the  river  affected  by  backwater.  It  is  here  we 
have  the  conflicting  views  as  to  whether  this  can  or  cannot 
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happen  in  accordance  with  natural  laws.  It  is  conceded 
that  sand  and  silt  carried  in  suspension  in  a  stream  will 
not  be  deposited  in  the  channel  unless  the  velocity  of  the 
stream  is  checked  to  such  an  extent  that  it  has  not  the 
necessary  carrying  power  to  longer  hold  it  in  suspension. 
It  is  a  known  law  of  hydraulics  that  all  portions  of  a 
cross-section  of  a  stream  have  not  the  same  velocity,  and 
this  variation  in  velocity  causes  some  deposit  of  sand  and 
silt  upon  the  bed  of  the  stream.  Plaintiff's  whole  case 
rests  upon  an  application  of  the  known  law  of  hydraulics 
that  a  reduction  in  the  velocity  of  a  stream  carrying  sand 
or  silt  in  suspension  will  cause  such  sand  or  silt  to  be 
deposited  on  the  bed  of  the  channel. 

Whether  this  law  of  hydraulics  is  applicable  to  the 
facts  of  this  case— that  is,  whether  appellants'  dam  can 
have  the  effect  of  decreasing  the  velocity  above  the  level 
of  backwater — is  the  question  upon  which  plaintiff's 
counsel  and  witnesses  differ  in  opinion  from  the  opinions 
of  the  expert  witnesses  upon  hydraulics.  The  point  I 
wish  to  emphasize  here,  however,  is  simply  that  an 
established  law  of  hydraulics  is  invoked  to  prove  that 
the  appellants'  dam  is  the  sole  cause  of  plaintiff's  injury, 
when  from  the  undisputed  facts  in  the  case  it  is  impos- 
sible that  it  could  have  been  the  sole  cause  of  the  filling 
of  the  river  channel  by  a  deposit  of  sand  and  silt,  for  the 
reason  that  other  agencies  under  known  laws  of  hydrau- 
lics contributed  to  a  greater  or  less  degree  in  checking 
the  velocity  of  the  current.  The  volume  of  water  natu- 
rally flowing  in  the  river  was  reduced  by  the  numerous 
ditches  diverting  water  from  the  river  upon  or  above  the 
ranch  of  plaintiff  and  above  defendants'  dam.  Neces- 
sarily these  ditches  reduced  the  volume  of  water  in  the 
river  below,  and  hence  necessarily  reduced  the  velocity 
of  the  current.  It  has  been  contended,  for  example, 
that  appellants'  dam  was  the  sole  cause  of  the  filling  of 
the  river  above  that  dam,  and  below  the  Merritt  dam, 
and  that  the  Merritt  dam  could  not  have  had  any  effect 
in  filling  the  river  below  the  latter  dam.     The  Spragg, 
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Alcom  &  Bewley  dam  caused  a  deposit  of  sand  and  silt 
between  the  two  dams,  because  it  decreased  the  ^ade  of 
the  river  to  a  level  for  the  distance  it  caused  backwater; 
the  reduction  in  grade  causing  a  reduction  in  velocity. 
The  Merritt  ditch  caused  a  reduction  in  the  volume  of 
water  flowing  below  the  Merritt  dam.  and  this  reduction 
in  volume  caused  a  corresponding  reduction  in  the  veloc- 
ity of  the  current.  It  certainly  is  immaterial  whether 
velocity  is  reduced  by  a  cause  which  affects  th?  grade  or 
a  cause  which  affects  the  volume — both  contribute  to  the 
deposit  of  sand  and  silt. 

An  application  of  these  established  laws  of  nature  to 
the  facts  of  this  case  illustrate  the  reason  why  the 
opinion  of  nonexpert  witnesses  upon  the  ultimate  fact  in 
the  case  ought  not  to  be  permitted.  Courts  are  bound 
to  apply  known  natural  laws  so  far  as  they  are  applicable. 
A  lack  of  knowledge  of  known  natural  laws  may  cause  a 
witness  to  form  an  entirely  erroneous  opinion  as  to  the 
cause  of  a  certain  efEect  The  witnesses  in  this  case  who 
testified  that  the  Spragg,  Alcom  &  Bewley  dam  was  the 
cause  of  the  overflow  were  undoubtedly  perfectly  con- 
vinced of  the  correctness  of  their  opinion  and  honest  in 
its  expression,  but  the  physical  facts  and  known  laws  of 
hydraulics  are  conclusive  that  those  opinions  were  in 
part,  at  least,  erroneous. 

The  long  delay  in  the  determination  of  this  case  is 
regretted  extremely.  Changes  in  the  personnel  of  the 
court  making  necessary  a  reargument  and  reassignment 
of  the  case,  the  voluminous  record,  number,  newness,  and 
importance  of  the  questions  presented,  and  an  endeavor 
to  harmonize  conflicting  views,  account  for  a  delay  in  the 
decison  which  has  been  seemingly  unreasonable. 

McCarran,  J.,  dissenting: 

I  dissent. 

This  case  was  originally  assigned  to  the  writer  for  the 
preparation  of  the  opinion  of  the  court.  In  view  of  the 
position  taken  by  the  majority  of  the  court,  I  am  herewith 
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setting  forth  only  so  much  of  my  opinion  originally 
prepared  as  I  deem  applicable  to  the  matters  touched 
upon  in  the  prevailing  opinion. 

The  prevailing  opinion  in  this  case  rests  primarily  upon 
the  contention  of  appellants  that  it  was  a  physical  impos- 
sibility for  the  Spragg,  Alcorn  &  Bewley  dam  to  cause 
the  overflow  in  question.  The  principal  ground  asserted 
in  support  of  this  declaration  is  the  fact  that  a  horizontal 
line  drawn  from  the  crest  of  the  dam  would  intersect  the 
river  bed  at  a  point  far  below  the  place  where  the  flood 
waters  broke  from  the  river  channel  and  flowed  over  the 
premises  of  McLeod.  However  true  it  may  be  that  the 
current  of  a  stream  will  not  be  affected  by  an  obstruction 
above  a  point  where  a  horizontal  line  passing  over  the 
crest  of  the  obstruction  would  strike  the  bed  of  the 
stream,  this  rule  cannot  be  strictly  applied,  and,  in  fact, 
will  not  apply  at  all,  where  the  stream,  as  in  the  case  at 
bar,  is  one  which  during  certain  seasons  of  the  year  carries 
great  quantities  of  silt  and  sand  in  its  current. 

Evidence  was  introduced  in  this  case  of  levels  taken 
from  the  dam  up  the  Walker  River,  for  the  purpose  of 
showing  that  the  waters  of  the  Walker  River  were  not 
affected  or  raised  as  far  up  the  river  as  the  point  of  over- 
flow. Testimony  of  engineers  versed  in  the  subject  of 
hydraulics  was  introduced,  tending  to  establish  that  the 
dam  in  question  could  not  affect  the  river  above  the  point 
where  a  horizontal  line  from  the  crest  of  the  dam  would 
intersect  the  bottom  of  the  river.  Testimony  was  intro- 
duced to  show  that  this  point  of  intersection  was  far 
below  the  premises  of  respondent  affected  by  the  over- 
flow. On  the  other  hand,  testimony  was  introduced 
coming  from  witnesses  who  had  spent  many  years  in  and 
about  the  vicinity  of  the  property  in  question,  and  who 
had  for  many  years  past  observed  the  action  of  the 
Walker  River,  and  these  witnesses,  baaing  their  state- 
ment on  their  observation  and  experience,  testified  not 
only  that  the  bed  of  the  river  was  filled  with  silt  and 
sand  and  debris  as  a  direct  result  of  the  dam  in  question, 
but  that  the  overflowing  of  respondent's  premises  was 
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caused  by  the  cUinj.  In  this  respect,  we  find  a  direct 
conflict  between  the  testimony  of  the  experts  offered  on 
behalf  of  appellants  based  on  scientiflc  investi^tion  and 
that  of  nonexperts  based  on  actual  observation  and 
experience. 

It  is  manifest  that  the  jury,  having  heard  both  sides  of 
the  testimony,  were  convinced  by  the  latter.  Indeed,  we 
believe,  as  has  been  well  asserted  by  other  courts,  that, 
owing:  to  the  impossibility  of  arriving  at  precisely  accurate 
results  by  the  use  of  instruments,  running  over  many 
miles  in  extent,  involving,  as  in  this  case,  a  great  number 
of  stations  and  the  adjustment,  taking  and  registering 
of  levels  thereat,  and  the  many  different  circumstances, 
explainable  and  unexplainable,  which  effect  the  action  of 
water  when  obstructed  and  ponded  in  running  streams, 
actual  tests  by  observation  and  experience  afforded  the 
most  satisfactory  testimony  upon  which  to  rely  in  deter- 
mining the  results  from  such  obstructions.  {Tumer  v. 
Hart.  71  Mich.  128,  38  N.  W.  890,  15  Am.  St.  Rep.  243; 
Brovm  v.  Bush,  45  Pa.  61 ;  Decorak  W.  M.  Co.  v.  Greer  et  al. , 
58  Iowa,  86, 12  N.W.  128.) 

In  the  case  of  Turner  v.  Hart,  supra,  the  Supreme 
Court  of  Michigan,  in  considering  a  similar  subject,  said: 

"Every  author  treating  upon  the  subject  of  hydro- 
dynamics acknowledges  and  points  out  the  difference 
between  theoretical  and  actual  tests,  and,  in  advancing 
practical  rules,  modifies  the  theoretical  to  correspond  as 
nearly  as  possible  to  actual  observation  and  experience. 
We  think  the  observation  and  experience  of  the  wit- 
nesses introduced  by  complainants  is  controlHng.  when 
brought  in  conflict  with  instrumental  measurements, 
however  accurately  and  carefully  taken." 

In  the  case  of  Hand  v.  Catawba  Power  Co. ,  90  S.  C.  267, 
73  S.  E.  187,  the  Supreme  Court  of  South  Carolina,  in 
dwelling  upon  a  subject  analogous  to  the  one  at  bar,  said : 

"According  to  the  testimony  of  defendant's  engineers, 
the  fall  in  the  creek  from  plaintiff's  mill  to  the  back- 
water from  defendant's  dam  is  about  23%  feet,  and  they 
say  that  it  is  a  physical  impossibility  for  defendant's 
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dam  to  have  caused  plaintiff's  injury.  Notwithstanding, 
there  was  testimony  which  reasonably  warranted  a  con- 
trary opinion,  and  the  jury  took  the  contrary  view,  and 
found  a  verdict  for  the  plaintiflF,  upon  which  judsrment 
was  duly  entered." 

The  question  of  the  effect  of  an  obstruction  on  a  running 
Btreiun,  and  as  to  the  distance  upstream  within  which  the 
flow  may  be  affected,  has  been  one  much  discussed  by 
authorities  on  the  subject  of  hydraulics.  Where  conditions 
are  uniform  and  constant,  where  the  grade  is  regular  and 
the  dimensions  are  fixed,  the  rule  sought  to  be  relied  upon 
by  appellants,  by  reason  of  which  they  claim  it  to  have 
been  a  physical  impossibility  for  their  dam  to  have  caused 
the  flood,  is  one  which  for  all  practical  purposes  is  invari- 
able. But  where  conditions  are  such  as  those  presented 
in  the  case  at  bar,  wherein  the  effect  of  an  obstruction 
thrown  across  a  running  stream  is  to  be  calculated,  there 
is  no  rule,  so  far  as  we  are  able  to  ascertain  from  the 
authorities  on  this  subject,  that  is  invariable  or  can  be 
definitely  relied  upon. 

The  record  here,  and  especially  that  portion  of  it 
wherein  the  testimony  of  skilled  engineers  was  produced 
on  behalf  of  appellants,  discloses  constantly  changing  con- 
ditions in  the  Walker  River.  The  measurements  and 
calculations  were  taken  by  the  establishment  of  stations 
at  given  distances  above  the  dam,  and  at  each  station 
there  was  found  to  be  change  in  velocity,  change  in  depth, 
difference  in  slope,  in  width  of  stream  bed,  as  well  as  dif- 
ferences in  direction  and  force  of  the  flow.  It  is  by  reason 
of  these  differences  in  the  fundamental  things  essential 
for  strict  computation  that  the  rule  sought  to  be  relied 
upon  by  appellants  in  this  case  fails,  in  my  judgment,  to 
be  applicable. 

Prof.  Mansfield  Merriman,  of  the  department  of  civil 
engineering  of  Lehigh  University,  in  his  Treatise  on 
Hydraulics,  speaking  on  this  subject,  says: 

"When  a  dam  is  built  across  a  channel,  the  water 
surface  is  raised  for  a  long  distance  upstream.  This  is  a 
fruitful   source    of    contention,  and    accordingly    many 
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attempts  have  been  made  to  discuss  it  theoretically  in 
order  to  be  able  to  compute  the  probable  increase  in  depth 
at  various  distances  back  from  a  proposed  dam.  None 
of  these  can  be  said  to  have  been  successful,  except  for 
the  simple  case  where  the  slope  of  the  bed  of  the  channel 
is  constant  and  its  cross-section  such  that  the  width  may 
be  regarded  as  uniform  and  the  hydraulic  radius  be  taken 
as  equal  to  the  depth."  (Merriman  on  Hydraulics,  9th 
Ed.  p.  353.) 

This  learned  author,  in  discussing  the  subject  of  the 
applicability  of  the  rule  to  streams  of  varying  slope, 
width,  depth,  and  velocity,  emphasizes  the  impossibility 
of  accuracy  under  such  conditions,  even  where,  as  in  the 
case  at  bar,  the  stream  is  divided  into  reaches,  wherein 
the  slope,  width,  depth,  and  velocity  can  be  regarded  as 
approximately  constant;  and  in  this  respect  he  says; 

"Even  if  this  be  done,  the  results  of  the  computations 
must  be  regarded  as  liable  to  considerable  uncertainty." 

In  the  case  at  bar,  a  greater  and  even  more  complicated 
problem  presents  itself,  in  our  attempt  to  enforce  the  rule 
sought  to  be  relied  upon  by  appellants.  The  application 
of  the  rule  contemplates  as  a  primary  condition  a  mini- 
mum of  solids  in  suspension.  The  record  here,  in  so  far 
as  the  testimony  of  many  witnesses  is  concerned,  and  the 
photographs  admitted  in  evidence,  presents  conditions 
which  make  the  enforcement  of  the  rule  and  its  applica- 
bility even  more  uncertain  and  unreliable,  if  not  impos- 
sible. The  Walker  River  is  a  meandering  stream,  much 
given  to  cutting  and  washing,  and  hence  to  changing  its 
course  and  bed.  Its  source  and  supply  of  water  are  from 
the  snow  banks  on  distant  mountain  ranges.  The  amount 
of  water  in  its  flow  depends  largely  upon  the  supply  of 
snow  and  ita  melting  condition,  the  volume  of  the  flow 
being  usually  greater  during  the  spring  months  when  the 
lower  snow  deposits  melt  and  their  waters  flnd  a  common 
source  in  the  Walker  River.  During  this  season,  by 
reason  of  this  increased  volume  and  the  new  channels 
through  which  it  passes  to  the  river  bed,  and  the  natural 
erosive  action  of  the  river  itself,  there  is   carried  in 
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suspension  great  quantities  of  silt,  sand,  and  general 
debris.  When  this  water,  highly  impregnated  with  soils, 
is  obstructed,  the  creation  of  dead  water  upstream  from 
the  obstruction  causes  a  deposit  of  the  solids  held  in  sus- 
pension, and  this  deposit  takes  place  in  the  order  of  the 
specific  gravity  of  the  substances  carried. 

It  is  generally  conceded  by  all  authorities  on  the  subject 
of  hydraulics  that  the  rule  sought  to  be  applied  by  appel- 
lants here  is  one  which  is  attended  with  uncertainty, 
except  under  ideal  conditions.  The  rule  is  not  strictly 
applicable,  except  in  case  of  a  river  or  canal  of  practically 
uniform  width  and  uniform  slope  in  the  direction  of  the 
flow. 

Taking  into  consideration  the  testimony  of  the  witnesses 
whose  years  of  experience  and  opportunity  for  observa- 
tion permitted  them  to  testify  as  they  did  as  to  the  cause 
of  the  overflow  being  the  dam,  the  jury  was  warranted  in 
finding,  and  had  substantial  evidence  before  it  upon  which 
to  find,  that,  notwithstanding  the  testimony  of  the  experts 
whose  scientiflc  investigation  caused  them  to  testify  that 
it  was  a  physical  impossibility  for  the  Spragg,  Alcorn  & 
Bewley  dam  to  affect  the  flow  of  the  Walker  River  to 
such  a  point  upstream  as  would  cause  the  overflowing  of 
respondent's  premises,  the  dam  in  question  directly  and 
indirectly  brought  about  the  overflow  and  injury  to  the 
premises  of  respondent.  As  I  have  already  stated,  the 
whole  premises,  the  river,  and  the  various  dams  and 
obstructions,  were  viewed  by  the  court  and  jury,  and  this 
opportunity  for  observation  afforded  the  jury,  together 
with  the  testimony  of  the  witnesses  as  to  the  cause  of 
the  overflow  which  inundated  the  premises  of  respon- 
dent, was  sufficiently  substantial  to  warrant  us  in  apply- 
ing the  rule  that  though  there  may  be  some  conflict  in 
the  evidence  as  to  the  agency  which  caused  the  flooding 
of  respondent's  premises,  inasmuch  as  the  general  verdict 
of  the  jury  was  in  effect  that  it  was  the  obstruction  main- 
tained by  appellants,  the  finding  in  this  respect  should 
not  be  disturbed. 
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In  this  connection  it  may  be  well  to  observe  that,  in 
view  of  the  issues  joined  in  this  case,  it  can  make  no  dif  • 
ference  whether  the  flood  which  injured  respondent  was 
caused  as  the  direct  action  of  the  dam  maintained  by 
appellants,  or  whether  the  same  was  caused  by  reason  of 
the  filling  up  of  the  channel  of  the  river  with  sediment 
due  to  the  action  of  appellants'  dam.  The  sediment  and 
sand  deposited  in  the  channel  of  the  river  may  have  been, 
and  probably  was,  an  intervening  agency;  yet  if  this 
intervening  agency  was  established  as  the  direct  result 
of  the  act  of  appellants  in  enlarging  and  raising  the  dam, 
and  if  the  action  of  the  dam.  in  conjunction  with  the 
action  of  the  sediment,  filling  up  the  channel  of  the  river, 
caused  the  river  to  overflow  and  flood  the  premises  of 
respondent,  then,  the  dam  of  appellants  being  the  first 
wrong  done,  the  consequences,  as  well  as  every  interme- 
diate result,  such  as  the  filling  of  the  channel  of  the 
stream  with  sand  and  sediment,  or  the  creation  of  islands 
or  bars  or  the  changing  of  the  current,  are  to  be  consid- 
ered in  law  aa  the  proximate  result  of  the  first  wrongful 
cause. 

It  cannot  be  denied  that  there  may  be  occasions  where 
the  rule  of  physical  impossibility  would  be  manifest,  and 
in  this  respect  our  attention  is  directed  to  the  case  of 
Lowery  v.  San  Joaquin  &  Kings  River  Canal  &  Irrigation 
Co.,  134  Cal.  185.  66  Pac.  225.  Appellants,  in  their  brief 
and  oral  argument,  lay  much  stress  upon  the  force  and 
effect  of  this  decision  as  being  applicable  to  the  case  at 
bar,  but  there  are  vital  distinguishing  features.  In  the 
Lowery  case,  supra,  the  land  inundated  was  low,  and 
part  of  it  was  designated  as  swamp  and  overflow  land. 
Before  the  erection  of  the  dam  in  the  San  Joaquin  River, 
it  had  been  constantly  subjected  to  overflow  in  wet  sea- 
sons. In  that  case,  it  appears,  there  was  a  total  absence 
of  any  direct  evidence  that  defendants'  dam  caused  the 
overflow  complained  of.  That  it  was  a  physical  impossi- 
bility for  the  dam  complained  of  to  have  caused  the  over- 
flow in  that  case  was  testified  to  by  experts  produced  by 
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the  defendant  company,  and  waa  practically  admitted  by 
the  expert  offered  on  behalf  of  plaintiff.  The  court  in 
its  decision  especially  comments  on  the  fact  that  plain- 
tiff's expert  not  only  admitted  the  insufficiency  of  his 
data,  but  nowhere  testified  that  the  dam  did  affect  or 
could  have  affected  the  waters  of  Four  Tree  slough,  the 
channel  complained  of. 

There  is  another  element  in  that  case  which  distin- 
Kuishes  it  from  the  case  at  bar.  We  find  in  the  decision 
the  statement: 

"For  more  than  five  years  prior  to  the  flooding  of 
plaintiff's  land,  the  dam  was  continuously  maintained  at  . 
its  present  height." 

Moreover,  that  case  presented  facts  which  established 
without  conflict  that  plaintiff's  land  was  constantly  sub- 
ject to  overflow  at  high  water.  In  my  judgment,  the 
case  affords  nothing  that  would  assist  us  in  the  solution 
of  the  problem  at  bar. 

Nor  are  we  afforded  any  assistance  by  the  case  of 
Hoffman  v.  Tuolumne  County  Water  Co.,  10  Cal.  413, 
referred  to  in  appellants'  brief. 

It  is  the  contention  of  appellants  that  inasmuch  as  they 
and  their  predecessors  had  the  legal  right  to  construct 
and  maintain  the  ditch  known  as  the  Spragg,  Alcorn  & 
Bewley  dam,  and  to  erect  and  maintain  the  dam  and 
divert  the  waters  for  the  purpose  of  irrigation,  they  can- 
not be  held  liable  in  this  case.  They  further  contend 
that  no  direct  trespass  being  alleged,  and  there  being  no 
allegation  that  the  dam  directly  overflowed  the  land,  they 
can  be  held  liable  only  in  case  of  negligence;  they  contend 
further  that  no  negligence  was  established  by  the 
evidence,  hence  no  liability  attaches. 

The  general  rule  applicable  to  this  phase  of  appellants' 
contentTon  is  that  every  man  has  a  right  to  have  the  use 
of  the  flow  of  water  in  its  natural  channel  in  his  own 
land.  In  using  it,  however,  the  owner  must  so  divert  the 
water  and  so  apply  it  as  to  work  no  material  injury  or 
annoyance  to  his  neighbor,  either  above  or  below  him.  It 
is  the  duty  of  a  party  erecting  an  obstruction  in  a  natural 
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stream,  especially  where  there  are  adjoining  owners 
whose  lands  and  premises  might  be  subject  to  new  con- 
ditions arisinR  in  the  stream  by  reason  of  his  obstruc- 
tnon,  to  notice  not  only  the  effect  of  his  obstruction  at  the 
time  of  its  erection,  but  its  effect  at  alt  seasons  of  the 
year.  Where  it  is  a  known  fact  that  the  flow  and  quantity 
of  water  in  a  stream  vary  with  the  seasons  of  the  year — 
the  spring  bringing  its  freshets,  and  the  fall  bringing  its 
scarcity  of  water — such  condition  should  be  expected  and 
anticipated  by  one  seeking  to  obstruct  the  flow.  It  has 
been  held  by  eminent  authority  that  it  is  the  duty  of  one 
who  attempts  by  means  of  a  dam  or  obstruction  to 
impound  the  flow  of  a  stream  to  calculate  the  probable 
effects  of  the  dam  in  the  several  seasons  of  the  year  on 
the  property  of  his  neighbor  above,  as  well  as  below,  his 
obstruction.  "A  neglect  to  use  the  necessary  precaution," 
says  the  court  in  Bell  v.  McClintock,  9  Watts  (Pa.)  119,  34 
Am.  Dec.  507, "or  a  miscalculation  of  its  effects,  where  it 
works  an  injury  to  another,  may  be  compensated  in 
damages."  And  the  court,  in  this  respect,  further  lays 
down  the  rule: 

"  When,  however,  the  injury  arises  from  causes  which 
might  have  been  foreseen  and  avoided,  as  in  the  cases  of 
ordinary  periodical  freshets,  it  is  but  right  that  he  whose 
superstructure  is  the  immediate  cause  of  the  mischief 
should  bear  the  loss.  In  that  case  there  is  the  concur- 
rence of  negligence  with  the  act  of  Providence,  which,  as 
it  is  seen,  is  the  criterion  of  liability." 

To  the  same  effect  we  find  the  cases  of  McCoy  v. 
Dardey,  20  Pac.  85,  57  Am.  Dec.  680;  Talbot  et  al.  v. 
Whipple,  7  Gray  (Mass. )  122. 

In  the  case  of  Hagge  et  al.  v.  Kansas  City  S.  Ry.  Co. 
(C.  C.)  104  Fed.  391,  certain  pilings  used  by  the  railway 
company  in  the  construction  of  its  bridge  across  a  water- 
course were,  after  the  completion  of  the  bridge,  cut  off  and 
left  at  such  height  above  low-water  mark  as  to  occasion 
an  accumulation  of  debris  which  obstructed  the  natural 
current  of  the  river  and  thereby  caused  the  water  to  run 
over  the  natural  bank  onto  adjoining  lands.     The  act  of 
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the  railway  company  in  so  cutting  off  and  leaving  the 
pilings,  with  the  consequent  damages,  was  held  to  con- 
stitute negligence.  In  that  case,  the  court,  having  the 
matter  under  consideration  on  demurrer,  said: 

"If  the  defendant  is  maintaining  such  nuisance,  and 
this  occasions  the  overflow  of  the  water,  flooding  the 
complainants'  land,  and  injuring  the  crops,  it  presents 
ground  of  action," 

To  the  same  effect  is  the  case  of  Brink  v.  Railway  Co., 
17  Mo.  App.  177. 

In  the  case  of  Hardin  v.  Ledbetter,  103  N.  C.  90,  9  S.  E. 
641,  it  was  held  that  where  the  owner  of  a  mill-dam 
removed  his  obstruction,  thereby  causing  the  accumula- 
tion of  mud  and  debris  to  pass  downstream  and  fill  up 
the  mill-pond  of  another  to  such  an  extent  as  to  back  the 
water  to  the  injury  of  the  party  who  removed  his  obstruc- 
tion, the  latter  could  recover  damages  caused  by  the 
backwater. 

To  the  same  effect,  we  find  the  case  of  CowUe  v.  Kidder, 
2A  N.  H.  364,  57  Am.  Dec  287. 

In  the  case  of  Cline  v.  Baker.  118  N.  C.  780,  24  S.  E. 
516,  it  was  held  that  if  a  dam  and  pond  in  a  stream  were 
the  direct  cause  of  the  injury,  although  such  injury  was 
aggravated  by  other  causesover  which  he  had  no  control, 
the  defendant  would  still  be  liable.  And  the  same  is  the 
holding  of  the  court  in  State  v.  Holman,  104  N.  C.  861,  10 
S.  E.  758. 

This  rule  is  especially  applicable  to  the  case  at  bar, 
inasmuch  as  the  record  tends  to  establish  that  the  Spragg, 
Alcorn  &  Bewley  dam  caused  the  bed  of  the  river  to  be 
filled  with  silt  and  debris  which  formed  bars  and  islands, 
which  in  turn,  as  a  natural  consequence,  affected  the  flow 
of  the  stream.  The  formation  of  these  bars  and  islands 
is  established  not  only  by  the  testimony  of  many  wit- 
nesses, but  by  the  photographs  admitted  in  evidence  and 
found  in  the  record  of  the  case. 

In  his  work  on  Waters  and  Water  Rights,  Mr.  Famham 
says: 

"The  riparian  owner  is  not  bound  to  keep  the  channel 
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of  the  stream  free  from  debris  which  may  find  its  way 
there  naturally,  and  is  not  liable  for  injury  to  upper 
property  owners  by  the  fact  that  its  accumulation  in  the 
stream  sets  the  water  back  over  the  boundary  line.  But, 
in  erecting  artificial  structures  in  or  across  the  stream, 
he  is  bound  to  take  notice  of  the  liability  of  such  material 
to  be  impeded  by  the  obstruction  and  so  become  a  men- 
ace to  upper  property,  and  he  will  be  liable  in  case  he 
builds  his  structure  in  such  a  way  that  it  will  necessa- 
rily cause  drifting  material  to  dam  the  water  back,  or  in 
case  he  fails  to  remove  the  material  after  he  sees  that 
it  is  being  piled  up  so  as  to  form  a  dam."  (Famham  on 
Waters  and  Water  Rights,  vol.  2,  sec  570. ) 

The  assertion  of  the  learned  author  in  this  respect  is 
supported  by  eminent  authority.  I  deem  it  especially 
applicable  to  the  conditions  presented  by  the  record  in 
this  case,  for,  as  I  have  already  stated,  the  obstruction  in 
the  Walker  River  known  as  the  Spragg,  Alcorn  &  Bewley 
dam  was  in  the  first  instance  but  a  slight  obstruction, 
thrown  partially  across  the  bed  of  the  stream.  As  years 
passed,  the  ditch  known  as  the  Spragg,  Alcorn  &  Bewley 
ditch,  into  which  the  dam  was  intended  to  divert  the 
water,  filled  more  or  less  with  sediment  and  debris,  and, 
as  such  condition  progressed,  the  dam  in  question  was 
raised  and  enlarged,  and  its  effect  was  to  impound  such 
silt  or  sediment  or  debris  as  naturally  passed  down  the 
channel,  thus  filling  up  the  natural  bed  of  the  river.  We 
find  the  doctrine  asserted  here  supported  by  abundance 
of  authority:  Blizzard  v.  Danville,  175  Pa.  479,  34  Atl. 
846;  Ames  v.  Dorset  Marble  Co.,  64  Vt.  10,  23  Atl.  857; 
Schuylkill  Navigation  Co.  v.  McDonough,  33  Pa.  73; 
Athens  Mfg.  Co.  v.  Rucker.  80  Ga.  291,  4  S.  E.  885; 
Kroeger  v.  Twin  Buttes,  13  Ariz.  348, 114  Pac.  553,  Ann. 
Cas.  1913b,  1229. 

We  are  referred  to  the  cases  of:  Fleming  v.  Lockwood, 
36  Mont.  384,  92  Pac.  962, 14  L.  R.  A.  n.  s.  628, 122  Am.  St 
Rep.  375, 13  Ann.  Cas.  263;  Proctor  v.  Jennings,  6  Nev.  83, 
3  Am.  Rep.  240;  Lapkam  v.  Curtis,  5  Vt.  375,  26  Am.  Dec. 
810;  Hoffman  v.  TuoluniTie  County  Water  Co.,  supra. 
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While  the  rule  laid  down  by  the  courts  in  these  cases 
might  be  applicable  to  a  different  set  of  circumstances 
than  those  presented  in  the  record,  nevertheless  it  has 
been  held  in  many  cases  that  a  direct  injury  may  result 
and  be  actionable  from  the  construction  of  a  dam  across 
a  stream  by  which  the  stream  is  caused  to  be  filled  with 
sand  and  to  overflow  the  premises  of  upper  landowners. 
(Avery  V.  Vermont  Electric  Co,.  75  Vt.  235,  54  Atl.  179.  59 
L.  R.  A.  817,  and  note,  98  Am.  St  Rep.  818;  WincheUv. 
Clark,  68  Mich.  64,  35  N.  W.  907;  Morris  v.  dommander. 
25  N.  C.  510;  Haas  v.  Chm^mrd,  17  Tex.  588;  Maaonie 
Temple  Aam.  v.  Banks,  94  Va.  695,  27  S.  E.  490;  Miller  v. 
Stowman,  26  Ind.  145;  Coloney  et  al.  v.  Farrow,  91  Hun, 
82,  36  N.  Y.  Supp.  164;  Junction  City  Lumber  Co.  v.  Sharp, 
92  Ark.  538,123  S.  W.  370;  Moffet  v.  Brewer,  1  G.  Greene, 
348;  Hillv.  Ward,  2Gilman,  285;  Brownv.  Bouwn.  30N.Y. 
519,  86  Am.  Dec.  406;  Broadway  Mfg.  Co.  v.  Leavenworth 
T.  R.  B.  Co.,  81  Kan.  616,  106  Pac.  1034,  28  L.  R.  A.  n.  s. 
156,  and  note. ) 

The  prevailing  opinion  holds  as  error  the  action  of  the 
trial  court  in  permitting  witnesses  to  give  their  opinions 
as  to  what  caused  the  river  to  All  with  sand  and  as  to 
what  caused  the  overflow  on  the  McLeod  land;  and  appel- 
lants direct  our  attention  to  the  testimony  of  respondent's 
witnesses,  Harry  R.  Warren,  William  Rallens,  Charles  T. 
Martin,  T.  G.  Nichol,  G.  H.  Baker,  J.  C.  Mills,  Frank  Fei- 
genspan,  James  Nichol,  Chas.  McLeod,  G.  B.  Waldo,  and 
Angus  McLeod.  The  first  objection  raised  to  this  class  of 
testimony  is  that  none  of  these  men  had  any  particular 
scientific  training  or  instruction  on  the  subject  of  hydrau- 
lics or  the  effect  of  dams  upon  the  current  of  streams  or 
the  deposit  of  sand  and  sediment  in  streams.  It  is  asserted 
by  appellants  that  while  some  of  these  witnesses  were 
more  or  less  conversant  with  this  particular  dam  and  the 
river  and  the  McLeod  ranch,  and  were  in  a  position  to 
observe  what  took  place,  others  did  not  know  the  fall  or 
grade  of  the  water  through  which  the  river  flowed,  and 
were  not  present  when  the  river  overflowed  and  did  not 
know  where  it  overflowed,  and  were  not  familiar  with 


t,L.ooglc 


McLbod  v.  Miller  &  Lux 


McOArrmu,  3.,  diaeeutliif 


other  obstructions  between  the  point  of  overflow  and  the 
Spri^K,  Alcorn  &  Bewley  dam. 

To  the  witness  Harry  Warren  was  propounded  this 
question : 

"  Q.  What  is  or  was  the  cause  of  the  river  tilling  there 
with  debris  as  you  have  described  it  above  the  Sprang, 
Alcorn  &  Bewley  dam  in  the  river  to  the  point  you  have 
described? 

"Mr.  Treadwell— We  object  on  the  ground  that  it  calls 
for  the  conclusion  of  the  witness,  and  not  for  any  fact; 
and  it  takes  from  the  jury  the  determination  from  the 
facts  of  the  ultimate  question  in  the  case.  We  object  on 
the  further  ground  that,  in  as  far  as  it  asks  for  the 
opinion  of  the  witness,  the  witness  has  not  qualified  and 
is  not  shown  to  be  an  expert  on  any  subject  that  would 
permit  him  to  give  his  opinion  to  the  jury. 

"The  Court— Gentlemen,  before  the  noon  recess  I  made 
a  ruling  on  the  matter  of  the  admissibility  of  certain  tes- 
timony here,  which  I  have  been  considering,  and  which  I 
now  retract,  owing  to  the  fact  that  this  witness,  Mr. 
Warren,  has  shown  himself,  to  the  satisfaction  of  the 
court,  by  his  testimony  to  be  an  expert  His  knowledge 
and  experience  during  the  fourteen  years  that  he  has 
lived  on  or  near  the  Walker  River,  and  his  familiarity 
with  the  river,  dam,  ditches  and  sloughs,  concerning 
which  his  testimony  has  been  given,  has  sufficiently 
qualified  him  to  give  evidence  as  to  the  filling  of  the  river 
with  sand.  The  rule  of  law  is,  where  one  is  qualified  to 
testify  to  certain  facts,  he  may  give  his  opinion  as  an 
expert  There  are  certain  facts  which  the  witness  is 
supposed  to  have  peculiar  knowledge  of,  and  for  that 
reason  the  objection  is  overruled." 

The  witness  William  Rallens  was  interrogated,  over 
the  objection  of  appellants,  as  to  cause  of  the  sand  and 
sediment  in  the  river,  and  as  to  what  caused  the  river  to 
overflow  its  banks.     The  record  is  as  follows: 

"Q.  Do  you  know  how  the  water  of  the  river  came  to 
overflow  on  those  places  along  the  ranch,  as  you  describe 
it?    A.  I  do. 
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"  Q.  What  was  the  cause  of  the  overflow  on  the  McLeod 
place?  A.  By  building  up  the  dam,  causing  sand  and 
sediment  in  the  river,  and  causing  the  river  to  overflow 
its  banks. 

"Q.  What  dam  do  you  refer  to?  A.  The  Spragg- 
Bewley-Alcom  dam." 

The  witness  Charles  T.  Martin  was  interrogated: 

"Q.  What  was  the  cause  of  the  damage  to  the  land? 
A.  Well,  the  cause  was,  the  river  bed  was  full  of  sand, 
and  the  water  had  to  flow  out  some  place? 

"Q.  Do  you  know  the  cause  of  the  filling  of  the  river 
with  sand?    A.  Yes. 

"Q.  Now,  what  was  the  cause?  A.  Well,  from  my 
experience  being  on  that  river,  I  know  that  dams  cAuae 
the  sand  to  form  in  the  river, 

"Q.  Now,  as  to  this  place,  the  particular  place  known 
as  the  McLeod  place,  what  particular  dam  do  you  have 
reference  to  as  having  caused  the  deposit  of  sand?  A.  I 
have  reference  to  the  Spragg-Bewley- Alcorn  dam." 

The  witness  T.  G.  Nichol  was  interrogated,  and  testified: 

"  Q.  Do  you  know  what  caused  the  deposit  of  sand  in 
the  channel  of  the  river  above  the  Spragg-Bewley-Alcom 
dam?    A.  Yes. 

"  Q.  What  was  the  cause  of  the  deposit  of  sand  in  the 
channel  of  the  river  above  the  dam,  and  up  as  far  as  the 
ford  at  the  McLeod  house?  A.  The  dam,  the  Spragg- 
Bewley-Alcom  dam. 

"Q.  Do  you  know  what  caused  the  overflow?  A.  The 
river  not  having  capacity  to  carry  the  water. 

"Q.  Why  didn't  it  have  the  capacity?  A.  The  river 
filling  up  with  sand." 

The  witness  G.  H.  Baker  was  interrogated,  and  testified 
as  follows: 

"Q.  Do  you  know  what  effect  the  building  of  these 
brush  dams  has  upon  the  bed  of  the  river  above  the 
dams?    A.  I  do. 

"Q.  What  is  that  effect?  A.  Naturally  fills  the  bed  of 
the  river  with  sand.    A  dam  would  not  stay  there  if  you 
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don't  get  sand  piled  up  to  hold  it  there  when  high  water 
came. 

"  Q.  Take  a  dam.  say  from  six,  seven,  or  seven  and 
one-half  feet  in  height,  how  far  will  the  sand  back  up 
back  of  the  dam,  in  the  river  bed,  in  course  of  time? 
A.  A  dam  six  or  seven  feet,  down  in  the  valley  where 
there  is  not  much  fall,  will  probably  back  sand  for  two 
miles." 

At  another  place,  later  on,  the  witness  was  interrogated, 
and  testified: 

"Q.  Now,  then,  do  you  know  what  caused  the  damage 
to  the  McLeod  ranch?    A.  Yes. 

"Q.  What  was  the  cause?  A.  The  carrying  capacity 
of  the  river  was  so  filled  up  with  the  debris  and  sand 
that  the  sand  overflowed  its  banks. 

"  Q.  Then,  as  a  matter  of  fact,  it  was  simply  because 
the  carrying  capacity  of  the  river  was  lessened  by  means 
of  this  filling  you  speak  of?    A.  Yes. 

"  Q.  What  was  it  that  lessened  it,  this  carrying  capacity? 
A.  My  judgment,  this  dam  put  in  the  river  filled  it  up. 

"  Q.  Which  one  do  you  have  reference  to?  A.  Spragg- 
Bewley- Alcorn  dam." 

The  witness  J.  C.  Mills  was  interrogated,  and  testified: 

"Q.  Now,  then,  do  you  know  what  caused  the  sand  to 
fill  in  the  river  at  or  near  the  headgate  of  the  Merritt 
ditch?    A.  Yes. 

"Q.  Now,  then,  what  was  the  cause  of  the  sand  gath- 
ering in  and  filling  in  the  river  bed?  A.  It  was  the 
Spragg-Bewley-AIcom  dam. 

"Q.  Do  you  know  the  cause  of  this  overflow  of  the 
McLeod  ranch?    A.  Yes. 

"Q.  Now,  then,  what  was  the  cause?  A.  The  reason 
of  the  overflow  was  the  channel  of  the  river  was  plumb 
full  of  sand  and  sediment  There  was  no  room  for  the 
water  in  the  old  channel,  and  it  had  to  get  away  some 
place. 

"Q.  Do  you  know  the  cause  of  this  filling  of  this  sand 
in  the  river,  as  you  described  it?    A.  Yes. 
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"Q,  What  was  the  cause?  A.  The  SpraRr-Bewley- 
Alcom  dam." 

The  witness  Frank  FeiRenspan  was  interrogated,  and 
testified: 

"Q.  What  was  the  cause  of  the  river  filling  so  with 
sand  at  that  point  near  the  head  of  the  Merritt  ditch 
above  and  below?    A.  The  Spragg-Bewley-Alcom  dam," 

The  witness  J.  E.  Gignoux  was  interrogated,  and 
testified: 

"Q.  Do  you  know  what  caused  the  overflow  on  the 
ranch  as  you  found  it?    A.  Yea. 

"Q.  What  was  the  cause?    A.  The  dam. 

"Q.  Now,  if  you  know,  I  wish  you  would  explain  to  the 
jury  what  effect  that  dam  had  upon  the  river,  and  why  it 
caused  the  overflow?  A.  The  dam  checked  the  flow  of 
the  water,  causing  a  deposit  of  sand  gradually  to  All  up 
the  bed  of  the  river  and  channel." 

The  witness  Charles  A.  McLeod  was  interrogated,  and 
testified : 

"  Q.  Do  you  know  what  effect  the  building  of  that  dam, 
as  you  have  described  it,  has  had  upon  the  bed  of  the 
Walker  River?    A.  I  do. 

"Q.  What  was  that  effect?  A.  Had  the  effect  of  filling 
the  river  with  sand. 

"Q.  How  far  up  the  river,  if  you  know,  has  this  dam 
caused  the  river  to  fill  with  sand?  A.  Up  in  the  neigh- 
borhood of  the  house. 

"Q.  Now,  then,  do  you  know  the  cause  of  the  overflow 
and  damage  to  the  McLeod  ranch,  and  crops  growing  on 
it?    A.  Yes. 

"Q.  What  was  the  cause?  A.  The  Spragg-Bewley- 
Alcorn  dam." 

The  witness  G.  B.  Waldo  was  interrogated,  and  testified: 

"Q.  Do  you  know  what  brought  about  this  change  in 
the  condition  of  the  river  at  that  point,  near  the  Spragg- 
Bewley-AIcom  ditch,  as  you  saw  it  in  1906  or  1906? 
A.  Yes,  I  know. 

"Q.  What  was  the  cause?  A.  The  cause  was  by  putting 
the  dam  in. 
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"Q.  Describe  the  effect  of  that  dam  on  the  bed  of  the 
river  above  the  dam  through  the  McLeod  place.  A.  They 
put  a  dam  in  the  river,  and  it  may  back  up  for  a  quarter 
of  a  mile;  if  you  keep  buildins  the  dam  up,  it  will  back 
for  a  quarter  of  a  mile  until  the  current  stops  running, 
and  this  works  on  the  river  for  a  quarter  of  a  mile  or 
more,  and  then  it  fills  the  channel  of  the  river  with  sand 
and  sediment. 

"Q.  Do  you  know  what  caused  the  overflow  of  the 
McLeod  place?    A.  Yes. 

"Q.  What  was  the  cause  of  the  overflow  of  the  McLeod 
place,  as  you  found  it  when  you  were  there?  A,  By  this 
dam  being  put  in  and  making  the  channel  of  the  river 
smaller  and  shallower." 

The  respondent  Angus  McLeod,  being  interrogated  as 
to  the  cause  that  brought  alsout  the  flooding  of  his 
premises,  said: 

"Well,  I  had  better  not  say,  I  might  not  know,  but  I  do 
know  that  it  was  caused  by  this  dam  in  the  river,  I  am 
positive;  I  know  what  it  was;  every  one  of  them  know 
that  the  dam  caused  the  river  to  fill  up  and  overflow." 

Whatever  might  be  observed  with  reference  to  the 
individual  witnesses  whose  testimony  is  assigned  as 
error,  there  are  certain  facts  disclosed  by  the  record 
applicable  to  all.  It  ia  the  contention  of  respondent  that 
these  witnesses  were  fully  qualified  as  experts.  It  is  suf- 
ficient to  say,  however,  that  each  one,  according  to  the 
record  before  us,  appears  to  have  been  more  or  less 
familiar  with  the  Walker  River,  its  nature  and  ordinary 
action,  familiar  with  the  dam  known  as  the  Spragg, 
Alcorn  &  Bewley  dam,  and  familiar  with  the  land  and 
premises  of  respondent  overflowed  or  inundated  by  the 
waters  of  the  Walker  River.  Moreover,  it  is  disclosed  by 
the  record  that  each  of  these  witnesses  had  more  or  less 
experience  in  the  construction  and  use  of  dams  in  this 
particular  locality,  and  in  this  particular  stream,  and  had 
by  reason  of  their  experience  in  this  respect  acquired  at 
least  some  knowledge  of  the  nature  of  the  stream  and  its 
habits,  or  what  it  ordinarily  did  in  the  way  of  depositing 
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sand,  silt,  or  sediment  above  obstructions  thrown  across 
it  or  placed  so  as  to  affect  its  current.  Moreover,  each 
one  of  these  witnesses,  according  to  the  record,  had  been 
present  on  and  about  the  McLeod  ranch  and  premises  at 
the  time  of  the  floods  complained  of  and  had  observed 
the  action  of  the  Spra^?,  Alcorn  &  Bewley  dam  on  the 
Walker  River  during  the  flood  seasons. 

The  matter  elicited  by  the  interrogatories  and  the 
answers  given  were  in  each  instance  with  reference  to 
the  subject  about  which  the  witnesses  had  qualified  them- 
selves, by  more  or  less  observation  and  experience^  to 
testify.  The  weight  of  the  testimony  and  its  significance 
were  in  each  instance  matters  for  the  jury.  The  recep- 
tion or  entertainment  of  such  testimony  has  by  some 
authority  been  regarded  as  a  matter  largely  within  the 
discretion  of  the  trial  court.  (Spring  Co.  v.  Edgar,  99 
U.  S.  645,  25  L.  Ed.  487. ) 

I  am  favorably  inclined  to  the  doctrine  set  forth  in  the 
case  of  Hand  v.  Catawba  Power  Co..  90  S.  C.  287,  73  S.  E. 
187,  wherein  the  court,  considering  a  matter  analogous  to 
the  one  at  bar,  said: 

"The  court  allowed  plaintiff's  witnesses,  who  were  not 
experts,  but  who  had,  for  many  years,  known  and  observed 
plaintiff's  water  power,  and  were  familiar  with  the  creek 
and  the  surrounding  country,  and  had  observed  the  results 
of  freshets  in  the  creek  and  river,  to  express  their  opinion 
that  defendant's  dam  caused  plaintiff's  injury.  The 
defendant  contends  that  the  ruling  was  erroneous.  The 
rule  is  well  settled  that,  when  the  matter  or  thing  to 
which  the  evidence  relates  cannot  be  reproduced  or  clearly 
described  to  the  jury,  the  witness,  though  not  an  expert, 
may  give  his  opinion,  after  stating  the  facts  and 
circumstances  upon  which  it  is  based," 

This  doctrine  is  also  supported  by  decisions  in  the  case 
oi  Seiblesv.  Blackwell,  1  i/lciA\il{S.  C.)5G;  Jmea v.  Ftdler, 
19  S.  C.  66,  45  Am.  Rep.  761;  Chemical  Co.  v.  Kirven,  57 
S.  C.  445,  35  S.  E.  745. 

The  discretion  which  may  be  exercised  by  Uie  trial 
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court  in  determining  the  admissibility  of  such  testimony 
warrants  a  court  of  review  in  refusing  to  disturb  its 
determination,  unless  the  record  discloses  manifest  error 
on  the  part  of  the  trial  court  and  prejudice  resulting 
therefrom. 

Opinions  of  witnesses  familiar  with  given  premises,  or, 
as  in  this  case,  with  a  given  stream  and  the  territory 
through  which  it  flows,  are,  we  think,  at  least  as  certain 
where  such  witnesses  have  had  an  opportunity  to  observe, 
and  their  testimony  shows  them  to  be  guahfied  and  dis- 
closes no  bias,  as  are  measurements  taken  on  the  ground 
either  before  or  after  the  occurrence  of  a  given  incident, 
such  as  the  sudden  overflowing  of  premises  during  a  flood 
season.  Especially  is  this  true  where  such  incident  and 
the  phenomena  attending  it  are  impossible  of  reproduc- 
tion. (Hand  V.  Catawba  Power  Co.,  supra;  MeLeodv.  Lee, 
17  Nev.  122,  28  Pac.  124.)  It  has  been  held  that  wit- 
nesses who  qualified  as  to  having  had  the  experience  may 
properly  testify  as  to  the  effect  produced  by  a  given  cause 
with  the  nature  and  surroundings  of  which  the  witnesses 
are  cognizant.  (Ryan  v.  Manhattan  Big  Four  M.  Co.,  38 
Nev.  92,  145  Pac.  907.)  Learning  or  technical  training 
are  not  always  essential  elements  of  qualification  to  war- 
rant a  court  in  receiving  the  testimony  of  a  witness. 
There  is  no  fixed  or  invariable  rule  established,  by  which 
a  trial  court  shall  determine  the  exact  degree  and  amount 
of  knowledge,  experience,  or  skill  an  expert  shall  possess 
before  permitting  him  to  testify.  (Carscallen  v.  Cceur 
d'Alene  &  St.  J.  T.  Co.,  16  Idaho,  444,  98  Pac.  622,  16  Ann. 
Cas.  544. ) 

It  has  been  well  stated  that  facts  testified  to  by  wit- 
nesses are  to  a  large  extent  conclusions.  A  witness  sees 
a  thing  done  or  a  certain  act  performed;  he  has  seen  the 
thing  done  and  the  act  performed  many  times  before;  he 
has  had  opportunity  and  occasion  for  observation;  his 
testimony  as  to  what  caused  or  brought  about  the  thing 
performed  or  the  act  done,  although,  strictly  speaking,  it 
is  a  conclusion,  is  not  inadmissible. 
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A  man  who  lives  in  the  vicinity  of  a  mountain  stream, 
and  who  has  had  experience  in  the  way  of  constructing 
dams  in  that  stream  for  the  purpose  of  diverting  water 
into  ditches,  and  knows  the  nature  of  that  stream  as 
being  one  that  carries  great  quantities  of  silt  and  debris 
during  flood  season,  and  has  had  occasion  to  observe  that 
the  result  of  his  obstruction  placed  in  the  stream  is  to 
impound  and  hold  large  quantities  of  this  silt  and  debris, 
is,  we  think,  eminently  qualified  to  testify  with  reference 
to  this  subject  and  the  causes  that  bring  about  certain 
conditions. 

The  prevailing  opinion  lays  stress  on  the  fact  that  the 
testimony  offered  in  support  of  appellants'  contention 
was  elicited  from  experts  and  engineers  trained  in 
hydraulics,  and  pays  a  flattering  tribute  to  one  of  theae 
as  being  now  chairman  of  the  Fourth-section  board  under 
the  Interstate  Commerce  Commission,  and  then  goes  on  to 
say: 

"In  opposition  to  the  testimony  of  defendants'  engineers 
and  the  testimony  of  Mr.  Hammond  (expert  called  in 
behalf  of  plaintiff),  just  quoted,  is  the  testimony  of  sev- 
eral ranchers  who  had  lived  in  the  community  for  a 
number  of  years." 

This  is  indeed  a  sublime  comparison. 

The  witnesses  in  this  case,  whose  testimony  was 
objected  to  by  appellants,  were,  according  to  their  testi- 
mony, residents  of  Mason  Valley,  some  of  them  for  many 
years,  and  all  of  them  for  a  length  of  time  which  in  my 
judgment  warranted  the  court  in  admitting  their  testi- 
mony to  the  jury.  The  facts  testified  to.  so  far  as 
physical  appearances  and  after  results  were  concerned, 
were  all  afterwards  viewed  by  the  jury,  and  they  had 
opportunity  thereby  to  judge  of  the  credibility  and  com- 
petence of  these  witnesses  and  to  come  to  conclusions  for 
themselves  as  to  whether  or  not  the  witnesses  were 
correct  in  their  statements  as  to  the  cause  of  the  inunda- 
tion. Whether  or  not  there  were  physical  facts  which 
made  the  testimony  of  these  witnesses  or  the  conclusion 
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reached  by  them  inaccurate  was  a  matter  for  the  jury  to 
determine;  and  they  by  their  general  verdict  having 
determined  the  matter  in  favor  of  the  plaintiff,  respon- 
dent herein,  their  finding  in  this  respect,  having  in  my 
judgment  substantial  evidence  to  support  it,  should  not 
be  disturbed. 

It  is  asserted  by  appellants  that  the  witnesses  offered 
by  them  at  the  trial  were  men  of  technical  training  and 
experts  in  the  lines  of  hydraulics.  This  may  be  true,  but 
appellant's  argument  in  this  respect  is  made  to  the  wrong 
tribunal.  It  was  a  matter  for  them  to  impress  on  the 
jury,  which  they  no  doubt  did  present  in  a  manner  in 
keeping  with  the  splendid  ability  of  the  eminent  attor- 
neys for  appellants.  It  was  for  the  jury  to  determine, 
after  all,  as  to  which  of  these  witnesses  they  would 
believe.  There  is  no  rule,  of  which  we  are  aware,  that 
will  compel  a  jury  to  disregard  or  disbelieve  any  compe- 
tent, material,  relevant  evidence  properly  admitted.  Ver- 
dicts may  be  arrived  at  on  a  single  assertion  made  by  the 
most  humble,  illiterate  individual  as  against  profound 
statements  uttered  by  men  of  technical  training. 

Appellants  complain  that  the  witnesses  whose  testimony 
was  objected  to  were  permitted  to  testify  positively  as  to 
the  cause  of  the  overflow  of  the  Walker  River  on  the 
premises  of  respondent.  This,  I  think,  is  well  answered 
in  the  assertion  of  Mr,  Wharton  in  his  work  on  Evidence, 
wherein  the  author  asserts  in  substance  that  an  opinion, 
so  far  as  it  consists  of  a  statement  of  an  effect  produced 
on  the  mind,  becomes  primary  evidence,  and  hence  admis- 
sible whenever  the  condition  of  things  is  such  that  it 
cannot  be  reproduced  to  the  jury.  (Hand  v,  Catawba 
Power  Co.,  swpra.) 

In  the  case  of  People  v.  Jennings.  252  111.  534,  552,  96 
N.  E.  1077,  at  page  1083  {43  L.  R.  A.  n.  s.  1206,  1213),  the 
court  said: 

"  Whileit  is  usual  for  expert  witnesses  to  testify  that  they 
believe  or  think,  or  in  their  best  judgment,  that  such  and 
such  a  thing  is  true,  no  rule  of  law  prevents  them  from 
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testifying  positively  on  such  subjects.  It  is  for  the  jury 
to  determine  the  weight  to  be  given  to  their  testimony." 
(Wharton  on  Criminal  Evidence,  8th  ed.  sec  459;  1  Wig- 
more  on  Evidence,  sees.  656-659;  Jones  on  Evidence,  2d  ed. 
sec.  360;  Ryan  v.  Manhattan  Big  Four  Mining  Co. ,  supra. ) 

Mr,  Rogers,  in  his  work  on  Expert  Testimony  (2d  ed. 
p.  7),  briefly  asserts  the  rule  as  follows: 

"The  court  must  decide  whether  the  subject-matter  to 
which  the  testimony  relates  is  of  such  a  nature  as  to  war- 
rant the  introduction  of  opinion  evidence  from  nonpro- 
fessional witnesses.  In  deciding  that  question  the  court 
will  be  governed  by  the  following  principles:  (a)  It  is 
competent  for  a  witness  to  state  his  opinion  in  evidence 
when  the  primary  facts  on  which  it  is  founded  are  of 
such  a  nature  that  they  cannot  be  adequately  reproduced 
or  described  to  the  jury,  so  as  to  enable  another  than  the 
actual  observer  to  form  an  intelligent  conclusion  from 
them,  (b)  And  when  the  facts  upon  which  the  witness 
is  to  express  his  opinion  are  of  such  a  nature  that  men  in 
general  are  capable  of  comprehending  and  understanding 
them." 

This  learned  author  quotes  generously  from  the  case 
of  Porter  v.  Peguonnoc  Mfg.  Co.,  17  Conn.  249,  wherein 
the  court,  in  dealing  with  the  question  of  the  admissi- 
bility of  the  opinion  of  nonexpert  witnesses,  where  the 
question  was  as  to  the  strength  and  sufficiency  of  a  dam 
to  sustain  a  quantity  of  water,  said: 

"They  (the  witnesses)  had  acquired,  by  their  personal 
observation,  a  knowledge  of  the  character  of  the  stream, 
and  also  of  the  dam,  and  were  therefore  peculiarly  qual- 
ified to  determine  whether  the  latter  was  sufficiently 
strong  to  withstand  the  former.  The  opinions  of  such 
persons,  on  a  question  of  this  description,  although  pos- 
sessing no  peculiar  skill  on  the  subject,  would  ordinarily 
be  more  satisfactory  to  the  minds  of  the  triers,  than 
those  of  scientific  men,  who  were  personally  unacquainted 
with  the  facts  in  the  case." 

In  the  case  of  County  Commiaaioners  v.  Wise,  71  Md. 
43,  18  Atl.  31,  the  Court  of  Appeals  of  Maryland  held,  in 
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an  action  for  dam^es  caused  by  the  washing  away  of  a 
brid^  alleged  to  have  been  unskilfully  built: 

"It  is  competent  to  allow  a  witness  to  testify,  from  his 
knowledge  of  the  stream,  extending  back"  over  a  number 
of  years, "  whether  the  width  of  the  span  and  the  height  of 
the  bridge  were  sufficient  to  enable  the  water  to  pass." 

But  no  ruling  on  this  subject  is,  in  my  judgment,  any 
stronger  than  that  found  in  the  decision  of  this  court 
in  the  case  of  McLeod  v.  Lee,  17  Nev.  103,  28  Pac.  124. 
That  was  a  case  almost  identical  to  the  one  at  bar. 
Respondent  herein  was  also  respondent  therein.  And 
the  rule  asserted  in  that  case  is  that  the  observations, 
judgment,  and  opinions  of  witnesses  acquainted  with  the 
premises  as  to  the  cause  of  the  overflow  were  as  certain 
and  direct  as  the  measurements  that  were  taken  upon 
the  ground.  The  rule  asserted  by  this  court  in  McLeod 
V.  Lee,  supra,  is  cited  by  Mr.  Rogers  in  his  work  on 
Expert  Testimony  in  support  of  the  assertion  that  the 
opinions  of  ordinary  nonexpert  witnesses  may  be  received 
on  the  question  of  what  was  the  possible  cause  of  a 
given  effect.  (Rogers  on  Expert  Testimony,  2d  ed.  p. 
16.)  The  assertion  of  this  court  in  the  case  of  McLeod 
V.  Lee,  aupra,  is  no  less  emphatic  upon  the  point  in  ques- 
tion than  is  that  of  many  other  jurisdictions,  to  wit; 
Clinton  V.  Howard,  42  Conn.  294;  Indianapolia  Street  Ry. 
Co.  V.  RoHnaon.  157  Ind.  414,  61  N.  E.  936;  Barry  v. 
Farmers'  Mutual  Ins.  Assn.,  110  Iowa,  433,  81  N.  W.  690; 
Laird  v.  Snyder,  59  Mich.  404,  26  N.  W.  654;  Ohio  R.  Co. 
V.  Long,  52  111.  App.  570;  White  v.  Farmers'  Mutual  Fire 
Ins.  Co.,  97  Mo.  App.  590,  71  S.  W.  707;  Divyer  v.  Buffalo 
General  Electric  Co.,  20  App.  Div.  124,  46N.  Y.  Supp.  874; 
Virginia-Carolina  Chemical  Co.  v.  Kirven,  57  S.  C.  445,  35 
S.  E.  745;  Texas  &  P.  Ry.  Co.  v.  Wooldridge  (Tex.  Civ. 
App.)  63  S.  W.  905;  Union  Pacijic  R.  Co.  v.  Gilland,  4 
Wyo.  395, 34  Pac.  953;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Bradley, 
54  Fed.  630,  4  C.  C.  A.  528. 

The  prevailing  opinion  assumes  to  assert  that  there 
could  be  no  liability  in  damages  in  this  case,  even  assum- 
ing that  the  dam  could  cause  the  deposition  of  sand  in 
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the  bed  of  a  river  above  the  highest  point  of  backwater, 
for  the  reason  that  dams  in  river  channels  are  essential 
to  irrigation  in  this  state,  and  that  the  law  recognizes 
irrigation  not  only  as  lawful,  but  as  especially  favored, 
and  that  damage  caused  otherwise  than  by  direct  overflow 
is  such  a  consequential  damage  that  no  liability  in  the 
law  exists  therefor. 

If  this  assertion  had  any  foundation  either  in  custom 
or  law,  it  would  be  inapplicable  here.  The  dam  in  ques- 
tion here  was  not  essential  to  the  ditch,  in  so  far  as  the 
original  purpose  of  that  waterway  was  concerned.  The 
dam  was  only  essential  to  the  forced,  unusual,  and,  if  I 
read  the  record  aright,  unreasonable  use  to  which  the 
Spragg,  Alcorn  &  Bewley  ditch  was  put.  In  this  I  have 
reference  to  the  fact,  as  disclosed  by  the  record,  that 
three  dams  were  thrown  across  the  Spragg,  Alcorn  & 
Bewley  ditch  to  force  the  water  out  of  that  ditch  into 
branch  ditches  constructed  to  cover  higher  lands,  and  I 
have  reference  to  the  further  fact,  as  disclosed  by  the 
record,  that  the  ditch  which  was  live  feet  deep  at  its 
construction  was,  by  reason  of  the  new  use  to  which  it 
was  forced,  filled  up  with  sediment  and  sand  and  debris 
until  it  was  little  more  than  half  of  its  original  dimension. 
The  Spragg.  Alcorn  &  Bewley  dam,  according  to  the 
record,  was  constructed,  not  for  the  purpose  of  forcing 
water  into  the  Spragg,  Alcorn  &  Bewley  ditch,  for  that 
was  unnecessary,  inasmuch  as  the  ditch  originally  took 
water  from  the  river  without  a  dam,  but  the  dam  was 
constructed  to  overcome  the  effect  of  the  filling  up  of  the 
ditch,  brought  about  by  the  obstructions  thrown  across 
it  and  the  new.  unnatural  use  which  it  was  made  to  serve. 

Mr.  Famham,  in  his  work  on  Waters  and  Water  Rights 
(vol,  2,  sec.  551),  says; 

"An  action  will  lie  for  penning  backwater,  as  soon  as 
it  interferes  with  a  use  to  which  the  upper  proprietor 
attempts  to  put  his  land,  although  he  was  not  making 
such  use  of  the  land  when  the  dam  was  built  In  order 
to  give  the  upper  owner  a  right  of  action  the  water  must 
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be  set  back  over  his  line,  because  neither  the  erection  of 
a  dam  nor  the  ponding  of  the  water  is  a  nuisance  per  ae. 
So,  it  is  not  the  erection  of  the  dam  which  gives  the  right 
of  action,  but  the  subsequent  use  of  it  in  case  it  throws 
the  water  across  the  line," 

The  prevailing  opinion  in  this  case,  in  my  judgment,  ia 
based  upon  a  false  conception  of  the  testimony  and  the 
record  as  it  is  presented  to  this  court.  The  Spragg, 
Alcorn  &  Bewley  ditch  was  originally  constructed  to  lead 
from  the  river  into  what  became  known  as  the  Spragg, 
Alcorn  &  Bewley  slough,  sometimes  called  the  Mason 
slough.  The  latter  was  utilized  as  a  ditch  by  the  original 
constructors.  Spragg,  who  originally  constructed  the 
ditch,  testified  that  at  the  time  of  the  construction  of  his 
ditch  the  banks  of  the  river  at  the  intake  of  the  ditch 
were  approximately  seven  to  seven  and  one-half  feet.  He 
testified  that  it  required  no  dam  to  force  the  water  from 
the  Walker  River  into  the  ditch.  He  testified  that  so 
great  was  the  flow  of  water  through  the  ditch  thereafter 
that  it  caused  him  to  be  apprhensive  lest  it  should  injure 
parties  who  lived  below. 

The  testimony  of  Harry  Warren  is  to  the  effect  that 
three  separate  dams  had  been  thrown  across  the  Spragg, 
Alcorn  &  Bewley  ditch  for  the  purpose  of  supplying  water 
to  three  separate  branch  ditches,  each  one  of  which  took 
the  water  at  the  height  of  its  respective  dam;  the  object 
of  this  being  to  cover  higher  lands.  These  dams  main- 
tained in  the  Spragg,  Alcorn  &  Bewley  ditch  raised  the 
level  of  the  water  in  that  ditch  and  so  forced  it  back  as 
to  make  it  necessary  to  continuously  raise  the  Spragg, 
Alcorn  &  Bewley  dam  in  the  river. 

The  witness  Harry  Warren  testified  that  in  1904  and 
1905  the  Spragg,  Alcorn  &  Bewley  dam  had  been  so 
raised  and  enlarged  that  the  water  flowing  over  the  dam 
had  a  drop  of  between  six  and  seven  feet  The  witness 
was  interrogated  and  testified: 

"Q.  Can  you  describe  the  difference  in  the  condition  of 
the  river  between  the  Spragg,  Alcorn  &  Bewley  dam  and 
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the  head  of  the  Merritt  ditch  in  1904,  and  when  you  saw 
it  in  the  years  preceding— say  fourteen  years  back?  A. 
It  was  filled  up  an  average  of  three  feet,  I  think. 

"Q.  In  1904  was  there  any  difference  in  the  river  above 
and  just  below  the  Spragg,  Alcorn  &  Bewley  ditch?  A. 
It  was  higher  above  than  it  used  to  be  in  the  earlier  days, 
owing  to  the  bottom  being  filled  up. 

"  Q.  What  do  you  mean  by  higher;  the  sand  in  the  river, 
or  the  water?  A,  The  sand  bar  was  higher  above  than 
below.     The  sand  was  three  feet  higher  than  below. 

"Q.  Then  the  water  is  level  across  that  dam  and  had  a 
drop  of  three  feet  just  over  the  dam?  A.  Had  a  drop  of 
between  six  and  seven  feet 

"Mr.  Treadwell— Inl904?    A.  Yes,  in  1903. 

"Q.  How  was  that  in  1905?  A.  It  was  very  near  the 
same,  only  the  drop  of  the  dam  washed  off  a  little  bit. 

"Q.  Now  in  1904,  at  the  time  you  bulkheaded  the 
Merritt  ditch,  did  you  notice  how  much  farther  up  the 
stream  thia  filling  of  sand  had  gone?  A.  Clear  up  above 
the  Merritt  ditch,  filled  up  so  much  made  it  fall  from  the 
river  into  the  Merritt  ditch.  We  would  say  among  our- 
selves, the  high  water  would  come  again. 

"Q.  To  fall  from  where  into  the  Merritt  ditch?  A. 
From  the  river,  the  bottom  of  the  river, 

"Q.  Then  the  sand  had  filled  in  so  much  that  the  bed 
of  the  river  was  raised  above  the  head  of  the  Merritt 
ditch?  A.  Quite  a  fall.  We  could  have  taken  the  dam 
out  at  the  Merritt  ditch,  and  it  would  have  taken  the 
river  at  that  time." 

The  Merritt  dam,  upon  which  stress  is  laid  in  the 
prevailing  opinion  as  having  been  an  agency  in  contribut- 
ing to  the  flooding  of  the  premises  of  respondent,  was 
originally  but  eighteen  inches  high.  It  was  covered  over 
with  the  sand  that  extended  upstream  from  the  Spragg, 
Alcorn  &  Bewley  dam  as  early  as  1884.  It  was  never 
used  as  a  dam  after  that  date.  As  early  as  1885,  it  was 
covered  three  feet  deep  with  the  sand  that  extended  from 
the  Spragg,  Alcorn  &  Bewley  dam.  The  banks  of  the 
river  in  the  vicinity  of  the  Merritt  dam,  which  were 
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originally  approximately  seven  feet  high,  were  in  1904 
but  three  feet  high.  These  facts  are  set  forth  in  the 
record  from  the  testimony  of  Feigenspan,  Warren,  McLeod, 
Waldo,  and  many  others,  and  these  facts  are  supported 
by  the  measurements  taken  by  the  respective  engineers 
who  testified  in  the  case.  May  we  not  question  how  could 
the  Merritt  dam,  covered  over  by  a  deposit  of  sand  and 
sediment  to  a  depth  of  three  feet  as  early  as  1885,  have 
affected  the  flow  of  the  stream  in  1904?  One  other  perti- 
nent question  appeals  to  us  from  the  record,  in  view  of 
the  position  taken  in  the  prevailing  opinion.  Could  the 
Merritt  dam,  that  had  passed  out  of  existence  as  early  as 
1884,  have  caused  the  deposit  of  silt  and  sediment  below 
or  downstream  from  the  place  where  it  once  existed? 
And  if  this  must  be  answered  in  the  negative,  then 
another  question  appears  to  me  to  be  pertinent:  What 
caused  the  filling  in  of  the  bed  of  the  stream  to  a  depth 
of  approximately  three  feet  downstream  from  the  Merritt 
dam  that  had  gone  out  of  existence,  and  between  the 
place  where  it  once  existed  and  the  Spragg,  Alcorn  & 
Bewley  dam? 

Let  us  apply  the  doctrine  of  physical  impossibility,  the 
keynote  of  the  prevailing  opinion,  to  that  section  of  the  bed 
of  the  river  between  the  place  where  the  Merritt  dam  once  ■ 
existed  and  the  Spragg,  Alcorn  &  Bewley  dam,  and  let 
us  take  the  assertions  relied  upon  as  facts  in  the  prevail- 
ing opinion.  The  prevailing  opinion  assumes  the  distance 
between  the  Spragg,  Alcorn  &  Bewley  dam  and  the 
Merritt  dam  to  be  4.000  feet.  The  prevailing  opinion 
assumes  the  height  of  the  Spragg,  Alcorn  &  Bewley  dam 
to  be  three  and  one-half  feet  The  prevailing  opinion 
assumes  the  grade  of  the  river  between  these  two  points 
to  be  one  foot  to  every  thousand  linear  feet  The  con- 
clusion reached  from  these  assumed  facts  is  that  the 
Spragg,  Alcorn  &  Bewley  dam  could  not  affect  the  flow 
of  the  stream  to  a  point  farther  up  than  3,500  feet 
What  caused  the  filling  in  of  the  channel  of  the  stream 
for  the  other  600  feet?  The  rule  relied  upon  in  the  pre- 
vailing opinion  asserts  that  it  was  a  physical  impossibility 
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for  the  Spragg,  Alcorn  &  Bewley  dam  to  accomplish  this, 
and  yet  the  record  discloses  that  the  entire  distance 
between  the  two  dams,  or  between  where  the  Sprag^, 
Alcorn  &  Bewley  dam  actually  existed,  and  where  the 
Merritt  dam  once  existed,  was  filled  in  and  the  bed  of  the 
river  raised  approximately  three  feet  for  the  entire  dis- 
tance. It  was  80  filled  in  both  above  and  below  the  place 
where  the  Merritt  dam  once  existed  that  the  Merritt 
dam  itself  was  covered  to  a  depth  of  three  feet  Our 
effort  in  this  respect,  however,  is  lost,  in  view  of  the  fact 
that  the  distances,  dimensions,  and  grades  asserted  in  the 
prevailing  opinion  are,  as  I  view  it,  unsupported  by  the 
record. 

The  prevailing  opinion  lays  some  stress  on  the  fact 
that  the  water  which  flooded  the  premises  of  respondent 
flowed  back  into  the  river  some  distance  above  the 
Spragg,  Alcorn  &  Bewley  dam.  This  is  relied  upon  as  a 
fact  tending  to  disprove  the  effect  of  the  Spragg,  Alcorn 
&  Bewley  dam  on  the  river  at  the  point  where  the  water 
broke  from  the  river  channel.  It  requires  but  a  reading 
of  the  record  in  this  case  to  account  for  this.  The  record 
discloses  that  measurements  and  elevations  taken  estab- 
lish that  in  many  places  upstream  from  the  Spragg, 
Alcorn  &  Bewley  dam  the  banks  of  the  river  were  not 
flooded  by  the  overflow  in  the  years  complained  of,  while 
portions  of  the  premises  remote  from  the  river  were  cov- 
ered with  water.  This  was  due  to  the  fact  that  the  banks  of 
the  river  were  higher  than  great  portions  of  the  surround- 
ing country.  Moreover,  it  requires  but  a  reading  of  the 
transcript  in  this  case,  and  in  fact  a  reading  of  the  briefs 
of  appellants,  to  ascertain  the  fact,  as  established  by 
measurements  and  levels  taken,  that  for  some  distance 
above  the  place  where  the  Spragg,  Alcorn  &  Bewley  dam 
is  situated  the  banks  of  the  river,  as  well  aa  portions  of 
the  surrounding  territory,  are  higher  than  the  flooded 
portions  of  respondent's  premises,  and  higher  than  the 
greatest  elevation  reached  by  the  flood  waters. 

The  prevailing  opinion  makes  the  assertion  that  the 
Spragg,  Alcorn  &  Bewley  dam  was,  prior  to  1903,  never 
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more  than  four  feet  high,  and  at  no  subsequent  time 
over  five  feet  high.  Unless  we  are  to  accept  the  testi- 
mony of  one  witness  as  against  that  of  another,  I  am 
unable  to  see  how  this  court  can  adopt  this  assertion. 
The  bank  of  the  river  at  the  place  where  the  Spragg, 
Alcorn  &  Bewley  dam  was  located  was,  prior  to  the 
construction  of  the  dam,  according  to  nearly  all  the 
witnesses,  at  least  seven  feet  high.  The  witness  Nichol 
testified  that  between  1886  and  1896  the  dam  was  from 
one  and  one-half  feet  to  two  feet  below  the  banks  of  the 
river,  from  which  it  follows  that  the  dam  was  at  least  five 
feet  high.  The  witness  Plummer  testified  that  the  dam 
was  about  two  or  two  and  one-half  feet  below  the  banks 
of  the  river  in  1899,  resulting  in  the  conclusion  that  the 
dam  was  then  four  and  one-half  feet  high.  The  witness 
Gifford,  manager  of  the  Miller  &  Lux  properties  and 
foreman  and  manager  of  the  Miller  &  Lux  interests  in 
the  Spragg,  Alcorn  &  Bewley  ditch  and  dam,  testified 
that  up  to  1903  the  dam  was  two  and  one-half  feet  below 
the  banks  of  the  river,  resulting  in  the  conclusion  that 
the  dam  was  at  least  four  and  one-half  feet  high  at  that 
time.  The  witness  Spra^  testified  that  in  1867,  when 
he  disposed  of  the  Spragg,  Alcorn  &  Bewley  ditch,  it  was 
five  feet  deep  at  its  intake;  that  the  bottom  of  the  ditch 
was  above  the  bed  of  the  river;  and  that  at  the  intake  of 
the  ditch  there  was  a  deep  hole  in  the  bed  of  the  river. 
The  witness  Waldo  testified,  corroborating  the  state- 
ments of  Spragg  as  to  the  original  depth  of  the  ditch, 
and  further  testified  that  at  the  intake  the  bed  of  the 
river  was  about  four  feet  below  the  bottom  of  the  ditch. 
This  testimony  would  warrant  the  conclusion  that  at 
the  time  when  these  witnesses  were  interested  in  the 
Spragg,  Alcorn  &  Bewley  ditch,  and  before  the  construc- 
tion of  the  dam,  the  distance  from  the  bottom  of  the  river 
to  the  top  of  the  bank  was  approximately  nine  feet. 
Applying  to  this  the  testimony  of  Gifford,  manager  for 
the  appellant  companies,  that  in  1903  the  dam  was  two 
and  one-half  feet  below  the  banks  of  the  river,  it  amounts 
to  but  a  simple  matter  of  deduction  that  from  the  bottom 
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of  the  river,  as  it  was  at  the  time  of  the  first  construcdon 
of  the  dam,  to  the  top  of  the  dam,  as  it  was  in  1903,  was 
approximately  six  and  one-half  feet.  This  is  further 
supported  by  the  testimony  of  Warren,  wherein  he  stated 
that  the  water  in  1903  had  a  drop  over  the  dam  of 
between  six  and  seven  feet. 

The  prevailing  opinion  states; 

"The  upper  point  of  overflow,  which  is  alle^d  to  have 
caused  considerable  damage,  was  over  two  miles  up  the 
river  from  the  Spragg,  Alcorn  &  Bewley  dam.  The  fall 
in  the  river  is  about  one  foot  to  the  thousand,  which 
would  make  the  bed  of  the  river  at  the  Spragg,  Alcorn  & 
Bewley  dam  about  ten  and  one-half  feet  lower  than  the 
upper  point  of  overflow." 

The  witness  Charles  McLeod  testified  that  the  first 
overflow  in  1904  was  in  June  of  that  year,  and  was  about 
300  or  400  feet  above  the  Perazzo  cut,  indicating  that  it  was 
between  stations  38  and  39  on  respondent's  Exhibit  1. 
This  point,  at  most,  could  have  been  but  a  trifle  over 
4,500  feet  from  the  Spragg,  Alcorn  &  Bewley  dam.  The 
witness  McLeod  testified  that  this  was  the  most  remote 
point  of  overflow  from  the  Spragg,  Alcorn  &  Bewley  dam 
in  1904. 

The  testimony  of  the  witness  Charles  McLeod  further 
establishes  the  fact  that  at  the  same  time  there  was  a 
break  in  the  river  bank  and  an  overflow  at  or  about  the 
mouth  of  the  crosscut  indicated  on  respondent's  Exhibit  1, 
this  point  being  less  than  2,000  feet  upstream  from  the 
Spragg,  Alcorn  &  Bewley  dam  and  between  the  Spragg, 
Alcorn  &  Bewley  dam  and  the  Merritt  dam ;  and  I  may 
observe  parenthetically  at  this  point  that  the  Merritt  dam 
could  have  had  no  effect  upon  this  latter  overflow.  This 
observation  I  make  in  view  of  the  position  taken  in  the 
prevailing  opinion  that  the  Merritt  dam  may  have  con- 
tributed to  the  injury  of  respondent.  It  is  hardly  neces- 
sary for  me  to  emphasize  the  fact  that  the  Merritt  dam 
could  have  contributed  no  part  toward  overflow  that 
occurred  between  the  position  that  it  had  formerly  occu- 
pied and  the  Spragg,  Alcorn  &  Bewley  dam;  nor  need  I 
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emphasize  the  further  fact  that  the  theory  of  physical 
impossibility  could  not  relieve  the  Spra^,  Alcorn  & 
Bewley  dam  of  the  responsibility  for  this  overflow.  This 
flood  covered  a  ^eat  portion  of  the  McLeod  ranch  and 
practically  destroyed  the  crops  for  that  year. 

In  view  of  the  record  presented  to  this  court,  I  am 
unable  to  see  how  the  prevailing  opinion  can  support  the 
several  assertions  of  fact  relied  upon  therein  for  the 
several  conclusions  reached. 

Summed  down  to  its  last  analysis,  this  case  presents 
physical  conditions  undeniable; 

First— The  premises  of  Angus  McLeod,  the  respondent, 
were  flooded  by  the  overflow  waters  of  the  Walker  River. 
Minor  floods  had  taken  place  in  years  past,  but  the  floods 
of  1904, 1905, 1906,  and  1907  were  such  that  they  destroyed 
great  tracts  of  cultivated  land  and  covered  other  portions 
with  sand  and  sediment. 

Second— The  bed  of  the  Walker  River  had  been  filled  in 
with  sand  and  sediment  from  the  Spragg,  Alcorn  &  Bewley 
dam  upstream  to  and  beyond  the  point  where  the  river 
broke  from  its  banks  and  destroyed  the  premises  of 
respondent  So  great  was  the  amount  of  the  filling  that 
at  the  intake  of  other  ditches  several  thousand  feet 
upstream  it  became  necessary  to  build  dams  across  the 
mouth  thereof,  to  prevent  the  entire  river  from  flowing 
through.  Other  dams  that  had  been  in  existence  in  the 
river  were  entirely  covered  up  with  the  sand  and  sedi- 
mentary deposit  extending  from  the  Spragg,  Alcorn 
&  Bewley  dam  upstream.  From  the  Spragg,  Alcorn  & 
Bewley  dam,  and  extending  to  and  beyond  a  point  where 
the  greatest  volume  of  water  broke  from  the  river  banks, 
islands  and  bars  had  formed  in  the  channel.  Downstream 
from  the  Spragg,  Alcorn  &  Bewley  dam  there  was  no 
filling  in  of  the  bed  of  the  stream,  no  islands  or  other 
bodies  in  the  channel,  at  least  until  after  1905  when  the 
top  of  the  Spragg,  Alcorn  &  Bewley  dam  was  washed  off. 

Third — The  Spragg,  Alcorn  &  Bewley  dam  had  been 
continually  enlarged  to  meet  the  increased  demand  for 
water  through  the  Spragg,  Alcorn  &  Bewley  ditch.    Three 
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dams  had  been  thrown  across  the  Spragg,  Aleom  & 
Bewley  ditch  to  force  water  into  the  several  branch 
ditches.  The  ditch  itself  had  been  allowed  to  fill  with 
sediment  All  of  which  required  the  raising  and  enlarg- 
ing of  the  main  dam  (the  Spragg,  Alcorn  &  Bewley  dam) 
in  the  river. 

Scientific  experts,  after  viewing  the  premises,  the  dam, 
the  river,  and  its  surroundings,  long  subsequent  to  tiie 
flood,  say  that  it  was  a  physical  impossibility  for  the 
Spragg,  Alcorn  &  Bewley  dam  to  have  caused  the  flood- 
ing of  respondent's  premises.  Scientific  experts,  viewing 
the  premises,  say  that  by  reason  of  a  rule  known  to 
hydraulics  it  was  impossible  for  the  Spragg,  Alcorn  & 
Bewley  dam  to  have  affected  the  flow  of  the  stream  or 
caused  the  deposit  of  sediment  to  a  greater  distance  than 
to  a  point  where  a  horizontal  line  drawn  across  the  crest 
of  the  obstruction  would  intersect  the  bed  of  the  stream. 
Yet,  in  the  face  of  this  testimony,  we  have  the  physical 
facts,  the  physical  presence  of  the  filling  up  of  the  bed  of 
the  stream,  of  the  formation  of  bars  and  islands  extend- 
ing all  the  way  from  the  Spragg,  Alcorn  &  Bewley  dam 
many  thousands  of  feet  fari;her  upstream  than  this 
theoretical  point  of  intersection.  The  flooded  area  covering 
the  premises  of  respondent  extended  upstream  from  the 
Spragg,  Alcorn  &  Bewley  dam,  and  there  was  no  flooded 
area,  so  far  as  the  record  discloses,  below  this  obstruction. 

Many  other  witnesses,  laymen  who  were  on  the  ground 
and  in  the  vicinity  at  the  time  of  the  flood  and  for  many 
years  previous  to  it,  who  had  opportunity  to  see  and 
observe  the  Walker  River  at  the  time  of  the  floods  com- 
plained of,  opportunity  to  see  and  observe  the  prem- 
ises of  respondent  at  the  time  of  the  floods  complained 
of,  at  the  time  at  which  these  premises  were  inundated — 
these  witnesses,  basing  their  testimony  on  no  theory, 
but  upon  what  they  actually  observed,  testified  not  only 
as  to  what  they  saw  with  reference  to  the  action  of  the 
river  and  the  condition  of  the  Spragg,  Alcorn  &  Bewley 
dam,  but  from  their  experiences  and  observations  extend- 
ing through  years,  and  in  some  instances  through  an 
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entire  lifetime,  told  of  the  cause  which  wrought  the 
destruction  of  respondent's  farm.  They  gave  their  per- 
sonal observations.  They  related  physical  conditions 
actually  observed  by  them.  They  said  it  was  the 
Spragg,  Alcorn  &  Bewley  dam.  The  jury  impaneled  to 
try  the  case,  after  listening  to  these  two  conflicting  lines 
of  testimony,  and  after  visiting  the  premises  themselves, 
rendered  a  verdict  which  by  its  general  terms  found  the 
flooding  of  the  premises  of  respondent  to  be  due  to  the 
filling  in  of  the  original  bed  of  the  stream,  caused  by 
the  Spragg,  Alcorn  &  Bewley  dam. 

The  position  taken  by  my  learned  associates  in  this 
case  in  the  prevailing  opinion,  as  well  as  in  the  concur- 
ring: opinion  of  Mr.  Chief  Justice  NoRCROSS,  is  in  the 
first  instance  and  primarily  based  upon  scientific  theories.- 
They  lay  aside  proven  physical  facts  and  accept  what 
they  term  to  be  a  "law  of  hydraulics."  Things  positive 
are  laid  aside  for  things  conjectural. 

I  know  of  no  language  more  expressive  of  my  views 
of  this  case  than  that  asserted  by  the  Supreme  Court 
of  Pennsylvania  in  the  case  of  Brown  v.  Bush,  supra, 
wherein  that  court,  supported  in  its  position  by  many 
authorities  which  I  have  taken  occasion  to  cite,  says: 

"We  do  not  undervalue  scientific  measurements,  but 
the  history  of  all  engineering  in  Pennsylvania  has  shown 
that,  whenever  science  has  disregarded  and  set  aside  the 
testimony  of  local  experience  and  observation,  it  has 
blundered,  and  has  had  to  do  its  work  over  again.  Its 
conclusions  may  be  fortified  by  the  nicest  experiments 
and  the  minutest  calculations,  but  there  are  the  fallibility 
of  instruments,  the  unsteadiness  of  the  hand  or  eye  that 
uses  them,  the  carelessness  of  assistants,  and  other  causes 
which  afFect  the  results.  And  then  Nature  has  her  own 
secrets,  which  she  has  not  revealed,  even  to  science. 
Who  can  calculate  for  what  the  watermen  call  'piling'  of 
water;  or  for  the  effect  of  removing  a  given  obstruction 
a  few  rods  farther  downstream,  whereby  the  velocity  of 
the  current  at  a  particular  point  ia  changed;  or  for  atmos- 
pheric resistance  to  water?    The  question  of  fact  in  this 
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case  was  a  very  close  one.  No  doubt  the  leveling  was 
well  done,  but  if  in  spite  of  it  the  water  would  make 
other  marks  than  it  did  when  obstructed  only  by  the  atone 
row,  it  was  a  telltale  that  could  not  be  contradicted." 

In  the  face  of  the  record  presented  in  this  case,  I  am 
unable  to  close  my  eyes  to  the  facts  presented  by  the 
physical  conditions  found  to  be  in  actual  existence,  and 
adopt  a  theory  which  says  it  is  a  physical  impossibility 
for  these  proven  physical  conditions  to  exist.  I  am 
unable  to  accept  a  theory  which,  even  if  certain,  would 
in  this  case  be  inapplicable,  and  reject  established  facts. 

On  Rehearing 

By  the  Court,  Coleman,  J. : 

Since  this  case  was  formerly  before  us,  Angus  McLeod 
has  died,  and  on  motion  Mason  E.  McLeod  and  Charles 
A.  McLeod,  executors  of  his  last  will  and  testament,  have 
been  substituted. 

When  this  case  was  before  us  originally,  we  did  not 
consider  the  assignment  of  error  relied  upon  by  appel- 
lants which  goes  to  the  alleged  erroneous  ruling  of  the 
court  upon  the  motion  for  a  change  of  venue,  for  the 
reason  that  as  we  were  of  the  opinion  that  the  judg- 
ment should  be  reversed  for  other  reasons,  we  did  not 
think  it  necessary  to  consider  that  assignment,  in  view  of 
the  probable  change  of  conditions  in  the  county  of  the 
trial  subsequent  to  the  date  of  the  former  trial  in  the  dis- 
trict court,  and  especially  since,  under  the  law  as  it  now 
stands,  an  appeal  can  be  taken  directly  from  an  order 
denying  such  a  motion.  We  see  no  reason  to  change  our 
position  on  this  question  at  this  time,  and  merely  allude 
to  it  now  because  of  the  earnestness  with  which  the 
assignment  was  urged  upon  us  upon  the  argument  on 
rehearing. 

Before  entering  upon  a  consideration  of  what  we  deem 
to  be  the  serious  question  in  this  case,  we  desire  to  dis* 
pose  of  one  point  presented  by  the  respondents  in  their 
petition  for  rehearing  and  in  the  argument  on  rehearing. 
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and  that  is  that  in  the  original  decision  reversing  the 
judgment  we  ignored  the  long  line  of  decisions  of  this 
court  holding  that  the  supreme  court  will  not  disturb 
the  verdict  of  a  jury  when  there  is  a  substantial  con- 
flict in  the  evidence.  As  to  the  general  proposition  of 
law  contended  for  by  counsel  for  respondents,  there  can 
be  no  question.  But  it  seems  to  us  that  where  the  find- 
ings of  the  lower  court  are  based  upon  incompetent 
evidence,  admitted  over  the  objection  of  the  adverse 
party,  to  which  exceptions  were  taken,  and  which  admis- 
sions of  evidence  are  assigned  as  error  and  relied  upon 
in  the  appellate  court,  where  it  la  held  that  the  evidence 
was  erroneously  admitted,  the  contention  must  fall. 
Such  was  the  theory  upon  which  the  court  proceeded  in 
the  original  decision  herein,  and  we  think  the  views 
then  entertained  are  sound.  The  point  most  stren- 
uously urged  upon  the  rehearing  is  that  the  court  took 
the  wrong  view  of  the  law  upon  the  question  as  to  the 
competency  of  the  evidence  given  by  witnesses  which 
was  termed  nonexpert.  It  was  said  by  counsel  for 
respondents  that  the  views  of  the  court  as  expressed  on 
this  question  are  contrary  to  all  authority  upon  the 
question,  and  that  "the  decision  in  this  case  is  an  unques- 
tionable reversal  of  the  rules  applied  in  the  former 
decision  of  this  court  in  McLeod  v.  Lee,  17  Nev.  103." 
We  are  forced  to  take  issue  with  the  contention  of 
counsel.  We  did  not  undertake  to  distinguish  the 
McLeod-Lee  case  in  our  former  opinion,  for  the  reason 
that  we  thought  a  mere  perusal  of  it  would  convince 
any  one  of  its  nonapplicability  to  the  situation  here  pre- 
sented. But  in  view  of  the  contention  of  counsel,  we 
will  point  out  wherein  it  is  of  no  force  in  reaching  a  con- 
clusion in  this  case  upon  the  question  of  the  competency 
of  the  nonexpert  testimony  admitted  in  the  case.  What 
was  said  in  the  McLeod-I^ee  case  that  could  have  any 
possible  bearing  upon  the  question  involved  will  be 
found  on  pages  122  and  123,  from  which  we  quote : 

"The  testimony  as  to  the  character  of  the  measure- 
ments taken  is  thus  given  by  the  defendant  Lee.    In 
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reply  to  the  question,  'What  was  the  difference  in  the 
level  of  the  water  above  and  below  the  dam?'  he  said: 
'By  an  actual  level  made  there,  about  sixty  feet  below 
the  dam  to  sixty  or  eighty  feet  above,  was  eight  inches 
and  a  half.  I  took  the  level  with  a  spirit  level  and 
square.  I  waded  out  in  the  water  up  to  my  knees,  and 
put  the  stakes  down  until  I  shoved  them  down  with  a 
level  above ;  found  it  was  correct,  and  called  the  atten- 
tion of  four  or  five  persons  present.' 

"This  witness  also  testified  that  he  sailed  over  the 
dam  in  a  flat  boat,  with  a  pole  eight  or  ten  feet  long, 
and  did  not  upset.  'When  I  got  under  the  willows 
*  *  "  I  put  down  the  pole  as  far  as  I  could,  but 
could  not  find  any  bottom  in  the  current  of  the  stream.' 

"The  character  of  the  measurements,  taken,  as  they 
were,  with  a  spirit  level  and  square,  in  the  river,  amidst 
the  eddying  tide  of  the  water  and  the  drifting  currents 
of  the  sand,  could  not,  it  seems  to  us,  be  any  more  cer- 
tain or  direct  than  the  observations,  judgments,  and 
opinions  of  witnesses  who  were  well  acquainted  with  the 
premises." 

"Upon  examination  of  all  the  evidence  we  think  the 
plaintiff's  witnesses  testified  as  positively,  direct,  and 
certain  as  to  the  cause  of  the  overflow  as  the  witnesses 
on  the  part  of  defendants. 

"There  being  a  conflict  of  evidence,  we  cannot  disturb 
the  decision  upon  this  ground." 

It  does  not  appear  from  the  opinion  that  any  objec- 
tion was  made  to  the  testimony  of  the  witnesses  who 
gave  their  opinions  as  to  the  cause  of  the  overflow, 
consequently  the  same  question  was  not  presented  to 
the  court  in  that  case  which  we  are  called  upon  to 
determine,  and  it  will  be  seen  from  that  portion  of  the 
opinion  quoted  that  the  court  did  not  put  its  stamp  of 
approval  upon  the  opinion  evidence  given  in  that  case. 
About  all  it  held  was  that  as  between  what  it  probably 
thought  unsatisfactory  evidence  given  on  both  sides  of 
the  case,  it  would  not  disturb  the  verdict  of  the  jury. 

Another  feature  of  that  case,  which  robs  it  of  all 
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semblance  of  authority  for  our  guidance  in  the  case  at 
bar,  is  that  the  facts  in  that  case  presented  an  entirely 
different  situation  from  that  presented  for  our  con- 
sideration. So  far  as  can  be  gathered  from  a  reading 
of  the  opinion,  the  point  of  overflow  which  was  the  basis 
of  the  action  in  that  case  was  not  more  than  sixty  to 
eighty  feet  above  the  dam,  while  in  the  case  at  bar  the 
point  of  overflow  which  did  the  most  damage  was  two 
miles  above  the  dam.  There  was  no  dam  between  the 
dam  which  caused  the  overflow  in  that  case  and  the 
point  of  overflow,  there  were  no  cuts  and  ditches  to  be 
taken  into  consideration,  as  in  the  case  at  bar.  Further- 
more, a  man  could  have  stood  at  the  dam  in  question  in 
that  case,  and  so  far  as  appears  from  the  opinion,  have 
seen  with  his  naked  eye  the  backwater  therefrom  going 
out  of  the  banks  of  the  river  sixty  or  eighty  feet  above. 
Surely  no  one  would  say  that  the  situation  there  pre- 
sented was  in  the  least  similar  to  the  situation  in  the 
case  at  bar.  In  that  case  any  person  could  have  seen 
with  the  naked  eye  the  direct  effect  of  the  dam  in 
causing  backwater  to  overflow  the  land. 

Another  distinguishing  feature,  and  the  most  serious 
one,  is  that  in  that  case  nothing  was  claimed  as  a  con- 
sequence of  the  deposit  of  sand  in  the  stream,  while  in 
this  case  the  entire  reliance  of  plaintiff  is  based  upon  the 
deposit  of  sand  far  above  the  point  where  a  line  drawn 
from  the  crest  of  the  water  as  it  goes  over  the  dam 
intersects  the  bed  of  the  stream. 

In  the  light  of  these  distinguishing  features,  how  can 
it  be  said  that  the  McLeod-Lee  case  is  authority  in  the 
case  at  bar,  or  of  the  least  assistance  to  us  in  solving  the 
question  under  consideration? 

We  will  now  take  up  the  other  cases  relied  upon  by 
counsel,  and  undertake  to  show  wherein  they  are  dis- 
similar from  the  case  at  bar;  and  in  this  connection  it 
must  be  kept  in  mind  at  ali  times  that  there  are  certain 
facts  and  circumstances  which  make  this  case  dissimilar 
from  any  of  the  cases  mentioned,  viz.,  the  existence  of 
the  Merritt  dam  between  the  Spragg,  Alcorn  &  Bewley 
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dam  and  the  points  of  overflow  complained  of,  the  making 
by  plaintiff  of  the  several  cuts  between  the  dams  in 
question  and  the  point  of  overflow  chiefly  complained  of, 
and  the  cutting  of  the  Perazzo  ditch. 

Of  the  cases  cited,  the  one  which  approaches  more 
nearly  the  case  at  bar  is  that  of  Hand  v.  Catawba,  90  S.  C. 
267,  73  S.  E.  187;  but  in  that  case  there  was  no  dam  above 
the  dam  alleged  to  have  been  the  cause  of  the  damage 
complained  of;  there  were  no  fresh  cuts  made  by  the 
plaintiff,  as  in  the  case  at  bar;  there  was  no  ditch  cor- 
responding to  the  Perazzo  ditch  in  the  case  now  under 
consideration.  While  the  fall  of  the  river  in  that  case  is 
not  given,  it  is  apparent  that  it  was  very  slight 

The  case  of  Allen  v.  Thomapple.  144  Mich.  870,  106 
N.  W.  79, 115  Am.  St  Rep.  453,  cited  by  respondents,  was 
one  in  which  suit  was  brought  to  recover  for  damages 
caused  by  backwater  from  a  dam.  So  far  as  appears, 
there  was  no  controversy  as  to  the  competency  of  expert 
or  nonexpert  testimony.  It  does  not  aid  in  determining 
the  question  here.  The  same  may  be  said  of  Thimer  v. 
Hart,  71  Mich.  128,  38  N.  W.  890,  15  Am.  St  Rep.  243. 
The  case  of  Brov>n  v.  Bush,  45  Fa.  61,  is  one  in  which  tbe 
facts  were  so  dissimilar  from  the  one  at  bar  as  to  rob  it 
of  all  value  in  assisting  us  in  the  present  case.  In  that 
case  the  dam  was  only  100  feet  below  plaintiff's  property. 
It  was  not  a  case  in  which  the  deposit  of  sand  caused  an 
overflow  two  miles  above  the  dam,  as  in  the  case  at  bar, 
but  was  a  case  where  one  standing  at  the  dam  could 
plainly  see  with  the  naked  eye  the  effect  of  the  dam  upon 
the  water. 

As  to  the  case  of  Treat  v.  Bates,  27  Mich.  390,  all  that 
need  be  said  is  that  it  was  not  a  case  where  it  was  con- 
tended that  a  deposit  of  sand  was  caused,  as  in  this  case, 
nor  are  the  distances  nor  the  fall  of  the  river  nor  the 
height  of  the  dam  given.  In  short  no  data  is  given  upon 
which  a  comparison  can  be  made  to  the  case  at  bar. 

Respondents  complain  bitterly  of  the  position  taken 
by  this  court  in  the  former  opinion  in  its  holding  in 
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regard  to  the  testimony  given  as  to  a  statement  alleged 
to  have  been  made  byN.  H.  A.  Mason,  as  follows: 

"  If  they  keep  building  that  dam  up,  some  day  it  is  going 
to  ruin  your  place." 

Counsel  say: 

"It  is  strange  that  the  court  found  no  evidence  in  the 
record  to  sustain  the  contention  that  Mr.  N.  H.  A.  Mason 
was  the  predecessor  in  interest  of  defendants,  Miller  & 
Lux  and  Pacific  Livestock  Company." 

Again  counsel  are  mistaken.  We  knew  full  well  when 
then  considering  the,  case  that  the  evidence  shows  that 
Mason  was  the  predecessor  in  interest  of  appellants 
Miller  &  Lux  and  Pacific  Livestock  Company.  That  was 
an  admitted  fact.  If  counsel  will  only  read  our  opinion, 
they  will  see  that  we  did  not  question  Mason's  prior 
ownership.  What  we  did  say  was  that  there  was  no  evi- 
dence in  the  record  that  Mason  owned  the  property  "  at 
the  time  it  is  alleged  he  made  the  statement"  The  very 
language  attributed  to  Mason,  especially  the  word  "they," 
indicates  that  if  he  did  use  the  language  claimed,  it  was 
some  time  after  he  parted  with  the  title  to  the  property. 

Counsel  for  respondents  complain  also  of  our  holding 
in  the  former  opinion  as  to  the  proper  method  of  proving 
the  damages  alleged  to  have  been  sustained  by  the 
respondents.  We  want  to  say  that  on  this  question  the 
authorities  are  divided,  and  it  is  possible  that  we  would 
not  have  reversed  the  judgment  because  of  the  method 
of  proving  the  damages  alleged  to  have  been  sustained, 
but  in  finding  it  necessary  to  reverse  the  judgment  for 
other  reasons,  we  thought  it  best  to  lay  down  what  we 
believe  to  be  the  safer  rule.  And  while  we  do  not  intend 
to  elaborate  upon  this  question,  we  will  quote  from  Jones 
on  Evidence,  sec.  388,  pocket  ed.,  as  follows: 

"The  question  of  damages  is  often  so  intimately 
connected  with  that  of  the  value  of  property  that  it 
becomes  necessary  to  consider  whether  expert  witnesses 
may  ever  give  their  opinions  as  to  the  damages  which  a 
party  has  suffered  in   a  given   case.     On  a  principle 
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discuBsed  in  another  section  it  is  evident  that,  if  the 
witness  may  give  an  opinion  as  to  damages,  the  practice  is 
an  exception  to  general  rules,  since  this  is  a  question  for 
the  determination  of  the  jury.  Undoubtedly  it  is  the  gen- 
eral rule  that  witnesses  cannot  give  their  opinions  as  to  the 
amount  of  damages  suffered  in  a  given  case.  But  there 
is  a  class  of  cases  in  which  there  is  a  decided  conflict  of 
authority  as  to  the  admissibility  of  opinions  as  to  the 
amount  of  damages  in  condemnation  proceedings.  The 
courts  of  many  of  the  states,  perhaps  a  majority,  hold 
that  in  such  cases  witnesses  cannot  state  the  amount 
of  damages  sustained  thereby,  on  the  ground  that  the 
amount  of  damages  is  the  very  subject  referred  to  the 
jury.  These  courts  confine  the  witnesses  to  a  state- 
ment of  the  value  of  the  property  b^ore  and  after  its 
condemnation."    (See  authorities  cited.) 

It  is  also  urged  that  the  former  opinion  was  errroneous 
in  holding  that  it  was  improper  to  permit  the  plaintiff  to 
testify  as  to  how  much,  on  an  average,  he  made  on  his 
entire  ranch  for  five  years  before  the  alleged  damages 
were  sustained.  Plaintiff's  ranch  contained  940  acres. 
Let  us  assume  that  250  acres  of  the  very  poorest  land 
owned  by  plaintiff  was  damaged,  and  that  the  remaining 
690  acres  was  very  fertile  and  produced  enormous  crops 
of  great  value,  could  it  be  said  that  the  method  sought  to 
be  adopted  by  plaintiff  to  prove  his  damage  would  be  the 
correct  one?  We  think  not.  This  illustration  may  be 
overdrawn;  in  fact,  we  think  that  the  land  alleged  to 
have  been  damaged  was  about  the  best  owned  by  the 
plaintiff,  but  it  serves  to  show  why  the  contention  of 
counsel  is  not  sound.  While  under  some  circumstances 
it  is  possible  that  it  might  be  proper  to  resort  to  the 
method  alluded  to  for  the  purpose  of  proving  the  value  of 
land,  it  was  certainly  not  proper  under  the  circumstances 
of  this  case. 

The  question  in  this  case  upon  which  all  others  turn  is: 
Did  the  Spragg,  Alcorn  &  Bewley  dam  cause  a  deposit  of 
silt  and  debris  in  the  bed  of  the  Walker  River  so  as  to 
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produce  the  overflows  complained  of?  In  support  of  the 
contention  of  respondents,  counsel  presented  an  elaborate 
discourse  on  hydraulics,  and  diagrams  prepared  by  an 
engineer.  We  have  read  and  considered  these  with  a 
great  deal  of  interest.  We  think  we  can  dispose  of  all 
that  is  said  by  the  statement  that  the  matter  produced 
does  not  deal  with  situations  similar  to  those  at  bar. 
The  circumstances  are  so  entirely  at  variance  from  the 
ones  in  the  case  under  consideration  that  we  receive  no 
assistance  from  them  in  determining  this  case.  But,  to 
reiterate  our  former  conclusion,  no  matter  what  view  we 
reach  as  to  the  point  where  backwater  from  a  dam  will 
cause  a  deposit  of  sediment,  there  is  one  physical  fact 
which  cannot  be  ignored  or  disputed,  and  that  is,  if  we 
concede  all  that  is  contended  for  by  respondents  as  to 
the  effect  of  a  dam  in  causing  the  deposits  of  sediment 
and  debris,  there  is  no  way  of  escaping  the  conclusion 
that  if  the  Spragg,  Alcorn  &  Bewley  dam  was  causing  a 
deposit  above  it,  the  very  same  process  was  going  on 
above  the  Merritt  dam,  which  was  4,000  feet  upstream 
from  the  Spragg,  Alcorn  &  Bewley  dam.  Of  course,  it 
is  contended  by  respondents  that  the  Merritt  dam  was 
washed  out.  True;  but  it  was  rebuilt  immediately,  and, 
so  far  as  appears,  was  ever  thereafter  maintained,  though 
it  was  so  covered  with  sand  that  it  was  not  seen  after 
1906.  But  when  we  bear  in  mind  that  the  Merritt  dam 
was  at  least  eighteen  inches  in  height,  that  it  was  4,000 
feet  higher  up  the  stream  than  the  Spragg,  Alcorn  & 
Bewley  dam.  and  that  the  river  had  a  fall  of  about  one 
foot  to  the  thousand,  it  will  be  seen  that  the  Spragg, 
Alcorn  &  Bewley  dam  had  to  be  five  and  one-half  feet  in 
height  (a  height  never  claimed  for  it)  before  the  back- 
water from  it  would  reach  the  top  of  the  Merritt  dam. 
This  is  a  law  of  physics  that  no  evidence  can  overcome. 

This  opinion  is  to  be  read  in  connection  with  what  was 
said  in  the  original  opinion. 

It  is  ordered  that  the  judgment  and  order  appealed 
from  be  reversed. 
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Sanders,  J.,  concurring: 

I  concur  in  the  order  of  Justice  Coleman. 

I  am  of  the  opinion  that  it  was  prejudicial  error  on  the 
part  of  the  trial  court  to  classify  a  number  of  witnesses, 
introduced  on  the  part  of  respondent,  as  experts  when  no 
apparent  reason  or  necessity  existed  therefor,  other  than 
to  make  it  possible  for  these  witnesses  to  ^ve  their 
opinion  and  state  as  an  ultimate  fact  that  appellants'  dam 
caused  the  overflow.  This  was  the  primary  and  ultimate 
fact  to  be  determined  by  the  jury.  It  was  a  close  and 
doubtful  question,  and  in  such  situation  it  is  not  difficult 
to  perceive  the  influence  of  such  opinions  and  conclusions 
upon  the  mind  of  a  juror  called  upon  to  determine  a 
doubtful  question.  It  is  conceded  that  opinion  evidence 
is  justifiable  in  a  proper  case  upon  the  broad  ground  of 
necessity,  but,  as  I  view  the  record,  the  subject-matter 
concerning  which  the  witnesses  in  question  were  interro- 
gated did  not  justify  an  expression  of  their  opinion, 
judgment  or  conclusion  upon  the  ground  of  necessity.  In 
other  words,  these  witnesses  detailed,  described,  and  laid 
before  the  jury,  in  a  clear  and  intelligent  manner,  the 
facts  concerning  which  they  were  interrogated,  so  that  it 
was  possible  for  the  jury  to  draw  its  own  inference  and 
form  an  intelligent  judgment  as  to  the  cause  of  the  injury 
complained  of.  I  am  aware  that  the  opinion  of  Judge 
Haw  ley,  in  the  case  of  McLeod  v.  Lee,  17  Nev.  103,  28  Pac. 
124,  is  cited  by  modern  texts  on  evidence  in  support  of 
the  proposition  that  the  opinion  of  an  ordinary  witness  as 
to  cause  and  effect  is  admissible  (1  Elliott  on  Evidence, 
sec.  674), 'but  I  am  of  the  opinion  that  this  distinguished 
jurist  did  not  commit  himself  nor  the  court  to  such  a 
doctrine.  The  court  in  that  case  was  dealing  with  an 
argument  advanced  as  to  the  weight  of  the  evidence.  In 
the  case  at  bar  we  are  called  upon  to  rule  upon  the  admis- 
sion of  evidence  over  a  proper  objection.  The  witnesses 
who  were  permitted  to  state  their  opinions  and  conclu- 
sions as  to  the  cause  of  the  overflow  had  no  difficulty  in 
reproducing  or  describing  to  the  jury  the  facts  of  the 
subject-matter  concerning  which  they  were  interrogated. 
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and  I  conclude  that  no  such  necessity  existed  as  would 
warrant  or  justify  the  court  in  permitting  these  witnesses 
to  express  their  opinions  and  conclusions  as  to  an  ultimate 
fact  upon  which  the  respondent  rested  his  case. 

I  am  further  of  the  opinion  that,  in  view  of  respondent's 
knowledge  of  the  then  existing  conditions  resulting  from 
long-continued  past  conditions  of  the  stream,  the  court 
erred  in  refusing  to  instruct  the  jury  fairly  and  correctly 
on  the  law  covering  appellants'  evidence  adduced  in  sup- 
port of  their  affirmative  defense  that  respondent  con- 
tributed to  his  own  injury.  {Malmstrom  v.  People's  Ditch 
Co.,  32  Nev.  246,  107  Pac.  98,  distinguishing  Shields  v. 
Orr  Ditch  Co..  23  Nev.  354.  47  Pac.  194. ) 

I  am  also  of  the  opinion  that  the  damages  are  excessive. 

HcCarran,  C.  J.  dissenting: 

I  dissent. 

In  my  judgment,  there  was  nothing  presented  in  the 
reargument  which  in  any  wise  attempted  to  meet  the 
various  phases  of  the  case  discussed  in  my  former  dis- 
senting opinion  (40  Nev.  487, 163  Pac.  574).  There  I  dwelt 
at  length  on  the  question  of  the  admissibility  of  the 
so-called  nonexpert  testimony. 

I  am  now  forced  to  the  belief  that  the  learned  justice 
who  wrote  the  prevailing  opinion  here  failed  to  grasp  the 
full  force  and  significance  of  the  language  of  this  court 
in  the  case  of  McLeod  v.  Lee.  17  Nev.  103,  28  Pac.  124. 
Moreover,  it  is  manifest  that  the  long  and  eminent  line 
of  authority  supporting  my  position  in  my  dissenting 
opinion  and  supporting  this  court  in  its  decision  in 
McLeod  V.  Lee,  supra,  has  been  lost  sight  of. 

How  different  from  the  prevailing  opinion  is  the 
application  of  the  rule  laid  down  in  McLeod  v,  Lee,  where 
the  same  is  cited  without  comment  by  Mr.  Rogers  in  his 
work  on  the  Law  of  Expert  Testimony,  (Rogers  on 
Expert  Testimony,  2d  ed.  p.  15.) 

In  my  judgment  the  conclusion  reached  in  the  prevailing 
opinion  here,  as  in  the  prevailing  opinion  on  the  former 
hearing,  is  not  supported  by  the  record  as  it  is  before  us. 
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In  the  prev^ling  opinion  much  stress  is  l^d  on  the  effect 
of  the  so-called  Merritt  dam,  an  obstruction  in  the  stream 
some  distance  above  the  Spra^,  Alcorn  &  Bewley  dam. 
This  obstruction,  according  to  the  record,  was  in  the 
beffinning  about  eighteen  inches  high.  As  early  as  1884 
the  bed  of  the  stream  had  become  so  filled  with  sand  and 
sediment  from  the  Spragg,  Alcorn  &  Bewley  dam  that 
the  Merritt  dam  was  entirely  obscured.  The  record 
negatives  any  idea  of  the  Merritt  dam  having  ever  been 
used  as  a  dam  after  the  year  1884.  The  record  discloses 
that  in  1885  it  was  covered  three  feet  deep  with  sand. 
So  extensive  was  this  deposit  above  the  Spragg,  Alcom 
&  Bewley  dam  that  the  banks  of  the  river  in  the  vicinity 
of  the  Merritt  dam,  which  were  originally  approximately 
seven  feet  high  above  the  floor  of  the  river,  were  by  the 
year  1904  not  to  exceed  three  feet  high  above  the  newly 
established  bed  of  the  stream.  It  requires  but  a  read- 
ing of  the  testimony  of  Feigenspan,  Waldo,  McLeod,  and 
Warren  to  determine  these  facts.  Never  after  1885,  if 
the  record  ia  to  be  relied  upon,  could  the  Merritt  dam 
have  become  an  obstruction  to  any  extent  whatever. 
Never  after  that  date  could  it  have  had  any  effect  on  the 
flow  of  the  stream  or  in  the  way  of  obstructing  sand  or 
sediment  or  debris.  I  am  at  a  loss  to  know  how  a  for- 
eign body  buried  three  feet  below  the  bed  of  the  stream 
could  affect  the  flow  of  water  in  that  stream.  The  floor 
of  the  stream,  as  it  originally  existed,  had  been  entirely 
covered  by  silt  and  sand  to  a  depth  of  four  feet,  which 
covering,  according  to  the  record,  extended  from  the 
Spragg,  Alcom  &  Bewley  dam  upstream  far  above  and 
beyond  the  Merritt  dam  as  it  originally  existed. 

Whatever  may  be  said  as  to  the  acts  of  respondent  in 
making  those  certain  cuts  by  reason  of  which  it  is  con- 
tended he  contributed  to  his  own  injury,  some  physical 
facts  stand  out  unanswered.  The  Spragg,  Alcom  & 
Bewley  dam  marked  the  lower  terminus,  so  to  speak,  of 
the  sand  deposit.  This  deposit  had  grown  from  year  to 
year  as  the  Spragg,  Alcorn  &  Bewley  dam  was  extended 
in  height.     The  Spragg,  Alcom  &  Bewley  dam  was  raised 
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from  year  to  year  as  new  and  hig:her  lands  under  the 
Spragg.  Alcorn  &  Bewley  ditch  were  forced  into  cultiva- 
tion. The  record  establishes  that  there  was  no  deposit 
of  sand  below  the  Spragg,  Alcorn  &  Bewley  dam.  The 
record  establishes  that  the  deposit  of  sand  and  silt  in  the 
bed  of  the  stream  above  the  Spragg,  Alcorn  &  Bewley 
dam  had  commenced  long  prior  to  the  construction  of  the 
cuts  made  by  the  respondent.  I  am  at  a  loss  to  know 
how  these  cuts  could  have  contributed  to  the  injury  of 
respondent,  which  injury  was  caused  by  the  filling  up  of 
the  bed  of  the  stream,  when  a  part  of  that  filling  up  had 
taken  place  long  prior  to  the  creation  of  the  cuts  them- 
selves. It  was  not  the  Spragg,  Alcorn  &  Bewley  dam 
alone  which  created  the  overflow  of  the  lands  of  respon- 
dent. The  record  establishes  that  that  overflow  was 
caused  by  the  filling  up  of  the  bed  of  the  stream  by 
deposits  of  sand  and  silt,  which  deposits  were  caused  by 
the  Spragg.  Alcorn  &  Bewley  dam.  The  record  estab- 
lishes that  many  of  these  deposits,  and  indeed  much  of 
the  filling  of  the  bed  of  the  stream,  were  in  existence 
long  prior  to  the  time  at  which  it  appears  the  respondent 
created  the  cuts  by  reason  of  which  it  is  contended  he 
contributed  to  his  own  injury. 

Assuming  for  the  sake  of  argument  that  all  that  is 
contended  for  with  reference  to  the  Merritt  dam  were 
true,  and  that  it  was  a  contributing  cause,  the  prevailing 
opinion,  in  so  far  as  it  deals  with  this  phase  of  the  case, 
is  antagonistic  to  a  principle  of  law  so  well  established 
as  to  be  considered  ruling,  Mr.  Famham  in  his  work  on 
Water  and  Water  Rights,  vol.  2,  p.  1892,  puts  the  propo- 
sition thus: 

"The  owner  of  the  obstruction  cannot,  however,  escape 
all  liability  on  the  ground  that  other  obstructions  con- 
tributed to  the  injury,  if  his  own  did  so,  and  if  his  own 
act  was  an  efficient  cause  of  the  injury." 

And  the  teamed  author  cites  the  leading  case  of 
Chapman  v.  Thames  Mfg.  Co.,  13  Conn.  269,  33  Am.  Dec. 
401,  in  support  of  the  proposition  that: 

"One  who  maintains  booms  in  a  river  whereby  the 
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water  is  set  back  upon  the  land  of  an  upper  riparian 
owner  is  liable  for  the  resulting  injury,  althou^^h  logs 
other  than  his  own  are  stopped  by  the  booms,  and  form 
the  jams  which  raise  the  water,  or  even  where  the  rise 
is  caused  by  flood  trash." 

The  concurring  opinion  of  Mr.  Justice  Sanders  pre- 
sents three  statements  novel  and  revolutionary.  To  my 
mind  it  is  a  lack  of  familiarity  with  the  record  which 
causes  the  learned  justice  to  say  that  the  trial  court 
classified  witnesses  as  experts — "for  no  apparent  reason 
other  than  to  make  it  possible  for  such  witnesses  to  state 
their  opinion  and  conclusion  as  an  ultimate  fact  that 
appellant's  dam  was  the  sole  cause  of  the  injury." 

The  learned  justice  apparently  overlooked  the  fact  that 
at  the  instance  and  request  of  the  defendant  the  court 
gave  the  following  instruction: 

"You  are  instructed  that  any  witness,  whether  for 
plaintiff  or  defendant,  who  testified  as  to  his  opinion  as 
to  what  caused  the  overflow  of  plaintiff's  land,  whether 
he  formed  that  opinion  upon  investigation  made  before 
or  after  the  overflow,  or  in  any  other  manner,  and  whether 
engineer  or  not,  comes  within  the  definition  of  an  expert 
referred  to  in  these  instructions,  and  his  testimony  as  to 
such  opinion  was  only  admissible  because  such  person 
was  deemed  by  the  court  to  have  expert  knowledge  on 
that  subject  Such  expert  testimony  is  to  be  construed  by 
you  in  view  of  the  ascertained  facts  and  the  known  laws 
of  nature,  and  you  are  not  bound  by  the  opinion  of  any 
witness  of  plaintiff  or  defendant  if  such  opinion  is  con- 
trary to  the  facts  proved  or  to  the  known  laws  of  nature. " 

Here  was  a  specific  request  coming  from  the  defendant 
in  the  way  of  an  instruction  allowed  by  the  court,  in  which, 
at  the  instance  of  the  defendant,  any  witness,  "whether 
for  plaintiff  or  defendant,  who  testified  as  to  his  opinion 
as  to  what  caused  the  overflow  of  plaintiff's  land.whether 
he  formed  that  opinion  upon  investigation  made  before  or 
after  the  overflow,  or  in  any  other  inanner,"  was  to  be 
considered  by  the  jury  as  an  expert. 

I  dwelt  upon  this  phase  of  the  case  at  length  in  my 
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former  dissenting  opinion.  Tlie  nonexpert  witnesses  who 
testified  were  in  most  instances,  if  not  in  every  instance, 
citizens  of  the  community  who,  living  in  the  vicinity, 
experienced  in  the  conditions  there  prevailing,  actually 
observed  the  Walker  River  and  the  McLeod  ranch  during 
the  period  in  which  the  tatter  was  damaged  by  the  over- 
flowing of  the  former.  It  was  not  an  approximation 
baaed  on  subsequent  conditions  to  which  those  witnesses 
testified.  It  was  the  physical  thing  which  they,  present 
upon  the  premises,  saw,  each  detail  of  which  they  related. 
If  the  assertion  contained  in  the  first  proposition  of  the 
concurring  opinion  were  to  become  the  law,  it  would 
revolutionize  a  phase  of  the  law  of  evidence  which  has 
received  the  sanction  of  authority  such  as  is  recognized 
wherever  our  system  of  jurisprudence  prevails.  (3  Wig- 
more  on  Evidence,  sec.  823;  Bonato  v.  Peabody  Coal  Co., 
248  111.  422,  94  N.  E.  69.)  As  to  whether  the  testimony 
of  these  witnesses  was  to  go  before  the  jury  as  the  tes- 
timony of  experts  was  a  question  largely  in  the  discretion 
of  the  trial  court,  and  the  concurring  opinion,  Hke  the 
prevailing  opinion,  fails  to  designate  a  single  element  or 
instance  in  which  the  trial  court  could  be  charged  with 
abuse  of  discretion  in  this  respect 

Any  amount  of  authority  might  be  cited  to  support  the 
rule  under  which  testimony  such  as  that  adduced  from 
these  witnesses  was  admissible,  but  the  rule  is  so  suc- 
cinctly stated  by  Mr.  Chief  Justice  Carter,  speaking  for 
the  Supreme  Court  of  the  State  of  Illinois,  in  the  case  of 
P&ypU  V.  Jennings,  252  111.  534,  96  N.  E.  1077,  37  L.  R.  A. 
n.s.  778,  that  I  deem  it  sufficient  to  quote  the  same  at 
length.    The  learned  justice  says: 

"Opinion,  so  far  as  it  consists  of  a  statement  of  an 
effect  produced  on  the  mind,  becomes  primary  evidence, 
and  hence  admissible  whenever  a  condition  of  things  is 
such  that  it  cannot  be  reproduced  and  made  palpable  in 
the  concrete  to  the  jury.  (1  Wharton  on  Criminal  Evi- 
dence, 8th  ed.  sec.  459.)  It  has  been  said  that  a  witness 
must  not  be  examined  in  chief  aa  to  his  belief  or  persua- 
sion, but  only  as  to  his  knowledge  of  the  fact.     'As  far 
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as  regards  mere  belief  or  persuasion  which  does  not  rest 
upon  a  sufficient  and  legal  foundation,  this  position  is 
correct,  as  where  a  man  believes  a  fact  to  be  true  merely 
because  he  has  heard  it  said  to  be  so;  but  with  respect 
to  persuasion  or  belief  as  founded  on  facts  within  the 
actual  knowledge  of  the  witness  the  position  is  not  true.'" 

Mr.  Lawson,  in  his  work  on  Expert  and  Opinion 
Evidence,  page  460,  says: 

"The  opinions  of  ordinary  witnesses  derived  from 
observation  are  admissible  in  evidence  when,  from  the 
nature  of  the  subject  under  investigation,  no  better  evi- 
dence can  be  obtained,  or  the  facts  cannot  otherwise  be 
presented  to  the  tribunal,  e.  g.,  questions  relating  to  time, 
quantity,  number,  dimensions,  height,  speed,  distance,  or 
the  like. 

"The  indications  themselves  ought  to  be  proved;  and 
it  is  quite  true  that  the  jury  are  authorized  to  draw  their 
own  deductions  from  them;  but  no  witness  can  fully  pre- 
sent the  appearances  as  they  were  before  his  eyes;  and 
to  take  the  testimony  of  what  he  saw  without  his  opinion 
would  seldom  prove  fully  satisfactory,  and  would  often 
be  misleading.    •    •     • 

"The  general  rule  certainly  is  that  witnesses  are  to 
testify  to  facts,  and  not  to  give  their  individual  opinions. 
This  rule,  however,  has  its  exceptions,  some  of  which  are 
as  familiar  and  as  well  settled  as  the  rule  itself.  When 
all  the  pertinent  facts  can  be  sufficiently  detailed  and 
described,  and  when  the  triers  are  supposed  to  be  able  to 
form  correct  conclusions  without  the  aid  of  opinion  or 
judgment  from  others,  no  exception  to  the  rule  is  allowed. 
But  cases  occur  where  the  affirmative  of  these  propositions 
cannot  be  assumed.  The  facts  are  sometimes  incapable 
of  being  presented  with  their  proper  force  and  signifi- 
cance to  any  but  the  observer  himself,  and  it  often  hap- 
pens that  the  triers  are  not  qualified,  from  experience  in 
the  ordinary  affairs  of  life,  duly  to  appreciate  all  the 
material  facts  when  proved.  Under  these  circumstances, 
the  opinions  of  witnesses  must,  of  necessity,  be  received. " 
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As  to  the  second  proposition  dealt  with  in  the  concurring 
opinion  of  Mr.  Justice  Sanders,  namely,  the  instruction 
given  by  the  court  dealing  with  the  question  of  primary 
or  proximate  cause,  I  deem  it  a  useless  expenditure  of  time 
and  space  to  cite  authorities  supporting  the  instruction  as 
given.  Suffice  it  to  say  that  it  has  been  sanctioned  by 
this  court     (Konig  v.  N.  C.  O.  Ry.,  36  Nev.  181.) 

The  court  gave  ample  instruction  as  to  the  issue  of 
respondent's  acts  contributing  to  the  injury.  Instruction 
No.  19,  given  in  behalf  of  the  defendants  was  a  clear 
and  explicit  statement  directing  the  jury  that — 

"If  there  is  no  evidence  sufficient  to  show  to  your 
satisfaction  whether  the  injury  was  occasioned  by  reason 
of  the  defendant's  dam  or  some  other  cause,  then  you 
cannot  speculate  or  guess  at  the  matter,  but  in  the  absence 
of  any  proof  satisfying  you  as  to  the  actual  cause  of  the 
injury  you  cannot  render  a  verdict  for  plaintiff  in  this 
case,  but  must  decide  for  defendants." 

Again,  defendants'  Instruction  No.  23,  given  by  the 
court,  was  one  which  clearly  instructed  the  jury  as  to 
contributing  causes. 

Again,  Instruction  No.  83  dwelt  specifically  upon  the 
acts  of  respondent  in  making  the  cuts  alleged  by  the 
appellant  to  have  contributed  to  the  injury.  The  jury 
was  there  instructed  that  if  they  found  that  the  acts  of 
respondent  in  this  respect  contribute  to  his  injury,  they 
should  find  a  verdict  in  favor  of  defendant. 

In  instructing  juries  as  to  the  law  applicable  to  a  given 
case  it  is  not,  in  my  judgment,  the  duty  of  the  court  to 
give  every  instruction  offered  by  the  respective  parties. 
If  one  instruction  clearly  and  specifically  covers  the  par- 
ticular phase  of  the  law  applicable  to  some  issue  in  the 
case,  it  is  sufficient.  Experience  has  taught  that  it  is  not 
as  a  rule  the  lack  of  instruction  which  tends  to  lead  a  jury 
astray,  but  rather  the  giving  of  promiscuous,  disconnected, 
contradictory  instruction,  the  volume  and  extent  of  which 
usually  amount  to  a  labyrinth  in  which  the  jury  may 
become  lost. 


:,.ndty  Google 


536  McLeod  v.  Miller  &  Lux  i^oth  Nev. 

McCarran.  C.  J.,  dlBsentlng 

As  to  the  third  proposition  relied  upon  in  the  concurring 
opinion,  assuming  for  the  sake  of  argument  that  the 
damages  were  excessive,  such  would  be  no  ground  for 
peremptory  reversal  by  this  court,  inasmuch  as  it  is  within 
the  province  of  this  court,  under  its  jurisdictional  author- 
ity, to  modify  such  damages.  (Konig  v.  N.  C.  O.  Ry., 
su'pra.) 

Let  us  assume  that  every  element  relied  upon  in  the 
opinion  of  my  learned  associates  was  well  taken.  Let 
me  ask:  What  was  the  efficient  cause  of  the  flooding  of 
the  lands  of  respondent? 

The  history  of  the  Spragg,  Alcorn  &  Bewley  dam,  as  it 
is  related  in  the  record,  answers  this  question.  This 
obstruction  in  the  Walker  River  had  originally  served  the 
purpose  intended  by  the  original  owners  of  the  Spragg, 
Alcorn  &  Bewley  ditch,  namely,  to  divert  the  water  for  the 
Spragg,  Alcorn  &  Bewley  ditch  as  originally  constructed. 
But  the  Spragg,  Alcorn  &  Bewley  ditch  was  put  into 
forced  service,  ao  to  speak,  in  later  years,  and  lands  which 
were  not  originally  under  the  ditch  were  brought  under 
by  raising  the  level  of  the  water  in  the  ditch  and  throw- 
ing a  series  of  dams  across  the  same.  To  do  this,  the 
Spragg,  Alcorn  &  Bewley  dam  was  raised  each  season 
and  hence  made  to  perform  a  service  unusual,  unantici- 
pated, and  the  effect  of  which  could  not  be  foreseen. 
In  this  forced  and  unusual  service,  in  this  new  and 
changing  condition  of  the  dam,  was  the  efficient  cause  of 
the  flooding.  The  act  of  forcing  the  obstruction  to  per- 
form this  unusual  and  changing  service  was  the  efficient 
cause  of  the  flooding,  hence  the  efficient  cause  of  the 
injury  of  respondent,  the  liability  for  which,  in  the 
language  of  Mr.  Famham,  supra,  the  appellant  should 
not  escape.  This  condition,  evidence  supporting  it,  and 
everything  pertaining  to  it,  was  brought  to  the  attention 
of  the  jury  and  the  whole  matter  presented  under  most 
elaborate  instructions  as  to  every  phase  of  the  law  per- 
taining to  the  case.  Under  a  long  line  of  decisions  by 
this  court,  the  verdict  of  that  jury,  based  as  it  was  upon 
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a  conflict  of  evidence,  should  not  be  disturbed  by  this 
court, 

I  refer  agrain  most  emphatically  to  the  m&tters  dwelt 
upon  in  my  former  dissenting:  opinion,  the  assertions  here 
made  being  only  supplemental  thereto. 


[No.  22ft3) 

CITY  OF  RENO  {a  Municipal  Corporation),  Peti- 
tioner, V.  C.  H.  STODDARD,  AS  Ex  Officio 
City  Auditor  op  the  City  op  Reno,  and  D.  W. 
DUNKLE,  AS  Ex  Officio  City  Treasurer  of  the 
City  op  Reno,  Respondents. 

[lC71'ac.31T] 

1.  MrmciPAi,   CoBPosATioKS  —  N'atube  of   Powebs  —  Control   by 

Leoiblatube. 

Cities  are  mere  Iiiatruineii  tall  ties  at  the  stiite  for  the  roii- 
Tenlent  Rdmliilstratlou  uf  gnveruuieiit.  aud  their  powers  uiay  be 
quallfleii,  enlarged,  or  withdrawn  nt  the  plensiire  of  the  legis- 
lature. 

2.  Municipal  Cobpobatiohs — Fi.nds — ('ontboi.  by  Leoiblature. 

The  reveniies  of  n  city  mlsed  by  ta^tatlou.  though  levied  for 
speclBc  public  purposes,  may  be  applied  by  the  legislature  to 
other  municipal  uses,  suhject  to  coiistltutlotiat  llmitatlonn. 

:t.  SIUNiciPAi.  Corpobations—Kepeai^-O MISSION  m  Amendino  Act. 
Stats.  1915.  c.  1S4.  sec.  5.  amending  charter  of  city  of  Reno 
of  March  16, 100:t  (Stats.  1003,  c.  102.  as  amended  bj-  Stnts.  19(Xi, 
c.  71)  art.  12.  sec,  10,  by  empowering  the  city  council  to  levy 
and  collect  for  general  purposes  a  certain  tax  ou  the  assessed 
value  of  real  and  personal  pi'opei-ty.  15  per  cent  of  which  should 
be  set  aside  In  a  special  fund  to  provide  for  a  sewnge-dispoBul 
plant  or  systwii  for  the  citj-,  was.  as  to  such  special  fund. 
rei>ealed  by  Stats.  191T.  c.  T(t.  amending  section  5  "to  read  as 
fotlowH,"  and  omitting  the  provision  for  such  special  fund. 

i.  SIiiNiriPAL  CoBPoBATioNs — NPECiAi,  KrNr)^ItEPt:AL  OP  Statute — 

The  provision  of  the  last  aniendatorj'  act  thot  all  moneys  held 
in  anj'  special  fund  might  be  trnnaferred  to  the  city's  geueral 
fund  authorized  the  transfer  of  the  special  aewnge-disposal  fund 
created  by  Stats.  1015,  c.  184.  sec.  6,  to  the  city's  general  fund. 

O.    CONBTITI'TIONAI.  I^W MOTIVE  OB  I'OI.ICV  OF  LEOISLATURB POWER 

The  niotlvea  Of  the  leRlnlature  are  not  subject  to  Judicial 
luiiulry.  and  Its  will  Is  above  the  Judgnieut  of  the  courts  as  to 
the  wisdom  or  policy  of  legislation. 
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Original  proceeding  in  mandamus  by  the  City  of 
Reno  against  C.  H.  Stoddard,  as  ex  officio  City  Auditor, 
and  D.W.  Dunkle,  as  ex  olEcio  City  Treasurer,  of  the  City 
of  Reno.    Writ  granted  (McCarran,  C.  J.,  dissenting). 

L.  D.  Summerfield,  City  Attorney  of  Reno,  for  Petitioner: 

In  one  or  two  cases  where  the  legislature  has  authorized 
the  transfer  of  money  raised  by  taxation  from  one  fund 
to  another,  and  the  courts  have  held  against  the  transfer, 
it  will  be  found  upon  investigation  that  there  was  a  con- 
stitutional prohibition  against  such  procedure.  The  fact 
that  the  constitutional  provision  is  necessary  to  prevent 
the  legislature  from  so  acting  indicates  strongly  that  in 
the  absence  of  such  a  provision  such  transfers  may  be 
made.  However,  in  the  case  at  bar,  strictly  speaking, 
the  question  of  the  transfer  of  a  special  fund  raised  by  a 
special  tax  is  not  involved.  The  tax  here  was  levied  and 
collected  for  general  purposes.  After  being  raised  on 
that  basis,  the  legislature  directed  a  certain  portion  to  be 
set  aside  for  a  certain  purpose.  Having  the  power  to  do 
this  in  the  first  instance,  it  had  the  further  power  to 
authorize  the  money  so  set  apart  to  be  transferred  to  the 
general  fund,  to  be  used  for  other  general  purposes. 

"A  statute  must  be  construed,  if  possible,  so  as  to  give 
it  force  and  effect,"  (Hettel  v.  First  Judicial  District 
CouH.  30  Nev.  382,  96  Pac.  1062,  133  Am.  St.  Rep.  731.) 
"Courts  will  construe  the  language  of  a  statute  so  as  to 
give  force  and  effect  to,  rather  than  to  nullify,  it."  (State 
V.  MaHin,  31  Nev.  493,  103  Pac.  840.)  "Particular  pro- 
visions of  chartors  should  be  read  and  construed  in  the 
light  of  the  whole  instrument,  of  all  preceding  charters, 
of  the  general  legislation  of  the  state,  and  of  the  object 
of  the  legislature  in  the  creation  of  municipalities." 
(1  Dillon.  Mun.  Corp.,  sec.  236.) 

An  examination  of  the  history  of  subdivision  3,  section 
10,  article  12,  will  show  that  the  first  portion  thereof  has 
always  authorized  the  levy  and  collection  of  a  tax  "for 
general  purposes."  (Stats.  1905,  p.  112;  1911,  p.  57;  1913, 
p.  329;  1915.  p.  256;  1917.  p.  102.) 
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A  municipality,  under  delected  authority,  may  do  any 
act  which  the  legislature  itself  can  do,  subject  to  consti- 
tutional limitations.     (28  Cyc.  271,  310.) 

Whether  the  transfer  authorized  be  good  or  bad,  on 
governmental  principles,  is  not  a  question  for  the  court, 
but  one  to  be  settled  between  the  people  and  their  rep- 
resentatives, whether  those  representatives  be  the  mem- 
bers of  the  legislature  or  the  city  council  of  their  political 
subdivision.  {Sharpless  v.  Mayor  of  Phila.,  21  Pa.  St 
147,  59  Am.  Dec.  759;  State  ex  rel.  Police  CommissioneT^ 
V,  County  Court,  34  Mo.  546. ) 

James  T.  Boyd  and  Roy  W.  Stoddard,  for  Respondents: 

This  is  an  application,  on  the  petition  of  the  city  of 
Reno,  against  C.  H.  Stoddard  and  D.  W.  Dunkle,  respec- 
tively ex  officio  auditor  arid  ex  officio  city  treasurer,  to 
compel  the  transfer  to  the  general  fund  of  moneys  raised 
for  a  special  purpose,  namely,  to  provide  for  a  sewage- 
disposal  plant  for  the  city.    (Stats.  1915,  p.  256.) 

In  connection  with  this  act  or  amendment  to  the  city 
charter,  it  is  well  to  bear  in  mind  the  provisions  of  an  act 
to  prevent  the  pollution  of  the  waters  of  rivers  (Stats. 
1915,  p.  361 )  in  arriving  at  a  determination  of  the  purpose 
and  intention  of  the  amendment  of  the  city  charter  in 
1915,  and  that  the  amendment  of  1915,  above  referred  to, 
makes  it  mandatory  for  the  city  of  Reno  to  set  aside  the 
amount  specified  for  the  special  purpose  indicated. 

The  legislature  of  1917  (Stats.  1917,  p.  102)  amended 
the  amendment  of  1915,  by  providing  that  "all  moneys 
now  held  in  any  special  fund  not  herein  provided  for  may 
be  transferred  to  the  general  fund  of  the  city";  and  it  is 
for  this  court  to  determine  what  was  the  intention  of  the 
legislature  in  passing  the  amendment  of  1917,  and  whether 
the  construction  to  be  placed  upon  the  amendment  author- 
izes the  transfer  of  the  fund  in  controversy.  "Generally, 
taxes  levied  for  one  purpose  cannot  be  applied  to  another. " 
(28  Cyc.  1730.)  "Where  a  tax  expressly  authorized  by  a 
valid  statute  for  the  payment  of  interest  on  county  bonds 
has  been  levied  and  collected,  the  fund  so  created  is 
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dedicated  to  a  Special  purpose  or  impressed  with  a  trust." 
(Coler  V.  Board,  89  Fed.  257.)  "Courts  are  bound  to 
uphold  a  prior  law,  if  it  and  a  subsequent  one  may  sub- 
sist together,  or  if  it  be  possible  to  reconcile  the  two 
together,  and,  unless  the  latter  statute  is  manifestly 
inconsistent  with  and  repugnant  to  the  former,  both 
remain  in  force."  (State  v.  La  Grave,  23  Nev.  373;  State 
V.  County  Court,  101  Pac  907 ;  Tilden  v.  Esmeralda  County, 
32  Nev.  319;  O'Neal  v.  New  York  M.  Co.,  3  Nev.  141;  State 
V.  (MfUld,  22  Okl.  863,  98  Pac.  925.  > 

By  the  Court,  Sandees,  J. : 

The  city  of  Reno  petitions  this  court  for  a  writ  of 
mandamua  to  compel  C.  H.  Stoddard,  as  ex  officio  auditor 
of  said  city,  and  D.  W.  Dunkle,  as  ex  officio  treasurer 
thereof,  to  forthwith  transfer  all  moneys  held  in  a 
special  fund  to  provide  a  sewage-disposal  plant  or 
system  for  the  said  city  to  the  general  fund  of  said  city. 
The  facts  are  as  follows : 

The  legislature  in  1915  (Stats.  1915,  p.  256)  amended 
subdivision  3  of  section  10  of  article  12  of  the  charter 
of  the  city  of  Reno.  Section  5  of  the  amendatory  act 
declares : 

That  section  10  of  article  12,  with  other  sections  of 
the  act,  entitled  "An  act  to  incorporate  the  town  of  Reno, 
and  to  establish  a  city  government  therefor,"  approved 
March  16,  1903,  as  amended  by  Stats.  1905.  p.  112,  "are 
hereby  amended  so  as  to  read  as  follows : 

"Sec.  10.  The  city  council,  among  other  things,  shall 
have  power ;     *     •    * 

"Third — To  levy  and  collect  annually  for  general  pur- 
poses a  tax  of  not  to  exceed  three-quarters  of  one  per 
cent  upon  the  assessed  value  of  all  real  and  personal 
property  within  the  city,  and  which  ia  by  law  taxable 
for  state  and  county  purposes,  fifteen  per  cent  of  which 
shall  be  set  aside  in  a  special  fund  to  provide  for  a 
sewage-disposal  plant  or  system  for  the  city,  and  for  no 
other  purpose,  until  such  time  as  said  sewage-disposal 
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plant  or  system  shall  be  actually  installed  and  paid  for ; 
and  in  addition  thereto  to  levy  and  collect  annually  a 
tax  of  not  to  exceed  one-quarter  of  one  per  cent,  upon  the 
assessed  value  of  all  real  and  personal  property  within 
the  city,  which  is  by  law  taxable  for  state  and  county 
purposes,  to  provide  a  fund  for  the  payment  of  the 
interest  on  the  bonds  of  the  city  outstanding,  and  that 
may  be  lawfully  issued  and  sold  hereafter,  and  to  pro- 
vide a  fund  for  the  payment  of  the  principal  of  such 
bonds,  and  for  the  redemption  thereof  as  they  shall 
mature,  and  for  no  other  purpose," 

The  legislature  in  1917  (Stats.  1917,  p.  102)  again 
amended  subdivision  3  of  section  10  of  article  12  of  said 
act  by  declaring : 

That  said  section  "is  hereby  amended  so  as  to  read  as 
follows : 

"Sbc.  10.  The  city  council,  among  other  things,  shall 
have  power :     •     *     " 

"Third — To  levy  and  collect  annually  for  general  pur- 
poses a  tax  of  not  to  exceed  three-quarters  of  one  per 
cent  upon  the  assessed  value  of  all  real  and  personal 
property  within  the  city  and  which  is  by  law  taxable  for 
state  and  county  purposes;  and  in  addition  thereto  to 
levy  and  collect  annually  a  tax  of  not  to  exceed  one- 
quarter  of  one  per  cent  upon  the  assessed  value  of  all 
real  and  personal  property  within  the  city,  which  is  by 
law  taxable  for  state  and  county  purposes,  to  provide  a 
fund  for  the  payment  of  the  interest  on  the  bonds  of  the 
city  outstanding,  and  that  may  be  lawfully  issued  and 
sold  hereafter,  and  to  provide  a  fund  for  the  payment  of 
the  principal  of  such  bonds  and  for  the  redemption 
thereof  as  they  shall  mature,  and  for  no  other  purpose; 
provided,  that  all  moneys  now  held  in  any  special  fund 
not  herein  provided  for  may  be  transferred  to  the 
general  fund  of  the  city." 

It  is  admitted  that  from  March  22,  1915,  there  has 
been  set  aside  by  respondents,  as  ex  officio  officers  of 
said  city,  from  taxes  levied  and  collected  for  general 
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purposes,  in  a  special  fund  to  provide  for  a  sewage- 
disposal  plant  or  system  for  Reno,  in  pursuance  of  the 
amendment  of  1915,  the  sum  of  ¥25,895.40,  and  that  this 
sum  still  remains  in  said  special  fund.  It  is  admitted 
that  no  steps  have  been  taken  by  the  city  since  said  date 
to  erect  a  sewage-disposal  plant  or  system ;  that  there 
are  no  creditors,  or  persons  who  have  any  vested  interest 
in  or  to  said  moneys  so  set  aside;  that  from  March  22, 
1915,  to  and  including  March  13,  1917,  the  date  of  the 
last  amendment,  there  were  no  funds  of  the  city  in  its 
treasury,  or  elsewhere,  derived  from  the  levy  or  collec- 
tion of  a  tax  or  taxes  upon  assessed  value  of  the  real 
and  personal  property  within  said  city,  and  segregated 
in  accordance  with  the  charter  of  said  city,  save  and 
except  such  funds  as  were  so  derived  and  segregated  in 
accordance  with  subdivision  3,  section  10  of  article  12, 
as  amended  by  the  legislature  in  1915  and  1917.  On 
July  9,  1917,  the  city  council  of  Reno  ordered  respon- 
dents to  transfer  ail  moneys  held  in  said  special  fund  to 
provide  a  sewage  disposal  plant  or  system  for  said  city 
to  the  general  fund.  The  respondents  refused,  and  still 
refuse,  to  make  the  transfer.  The  petitioner  bases  its 
claim  for  the  transfer  of  said  moneys  upon  the  amen- 
datory act  of  1917,  The  respondents  justify  their 
refusal  to  make  the  transfer  upon  the  amendatory  act 
of  1915,  and  are  of  the  opinion  that  said  moneys  of  right 
belong  to  said  special  fund,  and  under  the  limitations 
imposed  by  the  act  of  1915  cannot  be  transferred. 

1,  2.  Cities  are  mere  instrumentalities  of  the  state,  for 
the  convenient  administration  of  government;  and  their 
powers  may  be  qualified,  enlarged,  or  withdrawn  at  the 
pleasure  of  the  legislature,  and  the  revenues  of  a  city 
raised  by  taxation,  though  levied  for  specific  public  pur- 
poses, are  so  far  subject  to  the  legislative  will,  that  by 
it  they  may  be  applied  to  other  uses  of  the  municipality, 
subject,  of  course,  to  constitutional  limitations.  (Board 
of  Commissioners  v.  Lucas.  93  U.  S.  108,  23  L.  Ed.  822 ; 
People  ex  rel.  v.  Power,  25  111.  187 ;  State  ex  rel.  v.  Board 
of  Education,  141  Mo.  45,  41  S.  W.  924;  Cooley's  Mun. 
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Corp.,  sec.  25,  p.  76 ;  Dil.  Mun.  Corp.,  sec.  1381,  1382, 
5th  ed.) 

Our  constitution  provides  that : 

"The  legislature  shall  provide  for  the  organization  of 
cities  and  towns  by  general  laws;  and  restrict  their 
powers  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  their  credit,  except  for  pro- 
curing supplies  of  water."  (Sec.  8,  art.  8,  Const,  Nevada; 
Rev.  Laws,  345.) 

3.  It  is  obvious  that  the  restrictions  imposed  by  the 
amendatory  act  of  1915  are  retained  in  the  amendatory 
act  of  1917,  except  the  requirement  that  15  per  cent  of 
the  tax  levied  and  collected  for  general  purposes  shall 
be  set  aside  in  a  special  fund  to  provide  for  a  sewage- 
disposal  plant  or  system  for  the  city,  which  is  omitted. 

It  is,  no  doubt,  a  well-settled  rule  in  the  construction 
of  statutes,  that  where  a  statute  provides  (as  in  this 
case)  that  a  certain  former  statute  "is  hereby  amended 
so  as  to  read  as  follows,"  any  provision  of  such  former 
statute  which  is  not  found  in  the  new  statute  is  repealed. 
There  is  a  negative  necessarily  implied  that  such  elimi- 
nated portion  shall  no  longer  be  in  force.  (1  Sutherland, 
Stat.  Const.,  see.  246;  Black  on  Int.  of  Laws,  sec.  133, 
23  Am.  &  Eng.  Ency.  p.  735 ;  State  v.  Norton,  21  Nev. 
306,  concurring  opinion ;  Ratcliff  v.  People,  22  Colo.  75. 
43  Pac.  353 ;  State  v.  Routh,  61  Minn.  205,  63  N.  W.  621 ; 
Helena  v,  Rogan,  27  Mont.  135,  69  Pac.  709;  Giiaranty 
Trust  Co.  V.  Troy  Steel  Co.,  68  N.  Y.  S.  915 ;  Fargo  v. 
Ross,  11  N.  D.  369,  92  N.  W.  449;  Sofers  v.  Common- 
wealth,  97  Va.  759,  33  S.  E.  384 ;  Nudgett  v.  Liebes,  14 
Wash.  482,  45  Pac.  19;  Ashland  Water  Company  v. 
Ashland  County,  87  Wis.  209,  58  N.  W.  235.) 

4.  The  omitted  provision  being  repealed  or  abrogated 
by  its  omission  from  the  act  of  1917,  the  question  arises, 
what  becomes  of  the  special  fund  of  $25,895.40  already 
set  aside  to  provide  for  a  sewage-disposal  plant  or  system 
for  the  city?  This  is  answered  by  the  proviso  engrafted 
on  the  amendatory  act  of  1917:  "Provided,  that  all 
moneys  now  held  in  any  special  fund  not  herein  pro- 
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vided  for  may  be  transferred  to  the  general  fund  of 
the  city."  It  is,  in  effect,  admitted  by  the  pleadings 
that  the  language  of  the  proviso  can  relate  only  to 
the  "special  fund"  authorized  by  the  act  of  1915.  The 
proviso,  therefore,  la  an  affirmative  declaration  to  the 
effect  that  the  city  may  transfer  the  fund  in  question  to 
the  general  fund,  and  it  is  so  manifestly  inconsistent 
with  and  repugnant  to  the  former  act,  when  the  city 
council  has  acted,  that  the  two  amendments  cannot  stand 
together. 

6.  It  is  unnecessary  to  extend  this  opinion,  but  it  is 
insisted  by  respondents  that  by  reason  of  contempora- 
neous legislation  the  city  is  brought  under  the  ban  of  the 
general  law  relative  to  the  pollution  of  the  public  streams 
of  this  state  by  the  towns  and  cities  thereof,  and  that 
if  the  said  special  fund  be  transferred  to  the  general 
fund  the  city  will  be  subjected  to  a  suit  to  restrain  it 
from  polluting  the  waters  of  the  Truckee  River  (Stats. 
1917,  p.  51)  and  will  work  great  harm  and  threaten  the 
health  of  the  residents  and  public  in  general  of  the  city 
of  Reno. 

The  anti-pollution  statutes  are  not  involved  in  this 
proceeding,  except  as  an  incident  to  the  cause  which  may 
have  moved  the  legislature  in  1916  to  exercise  its  pre- 
rogative and  amend  the  charter  of  the  city  so  as  to  pro- 
vide a  sewage-disposal  plant  or  system  for  the  benefit 
of  the  inhabitants  of  the  municipality,  or  prevent  the 
pollution  of  the  waters  of  the  Truckee  River.  However 
provident  the  legislation  of  1915  may  have  been,  or  how- 
ever improvident  the  legislation  of  1917  may  be  in  the 
opinion  of  respondents,  it  constitutes  no  defense  to  this 
application  for  a  writ  of  mandamus.  The  motives  of 
the  legislature  are  not  subject  to  judicial  inquiry.  Its 
will  is  supreme  to  that  of  the  judgment  of  courts  as  to 
the  wisdom  or  policy  of  its  legislation. 

The  writ  should  be  granted. 

It  is  so  ordered. 
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Goletuan.  J.,  concurring 

Coleman,  J.,  concurring: 

There  is  no  doubt  but  that  it  was  the  intention  of  the 
legislature,  by  the  act  of  1917,  to  repeal  that  portion 
of  the  act  of  1915  which  provided  for  the  setting  aside 
of  a  certain  portion  of  the  revenue  collected  from  prop- 
erty within  the  city  of  Reno  as  a  fund  to  pay  for  the 
construction  of  a  sewage-disposal  plant.  The  dissenting 
opinion  of  the  learned  chief  justice  concedes  as  much. 
This  much  being  conceded,  it  seems  to  me  that  the  force 
of  the  argument  presented  in  the  dissenting  opinion  is 
lost.  In  other  words,  if,  notwithstanding  the  policy  of 
the  state  as  to  preventing  the  pollution  of  the  public 
streams,  the  legislature  repealed  the  provision  in  the  act 
of  1915  providing  for  the  creation  of  the  fund  for  the 
construction  of  the  sewage-diapoaal  plant,  why  should 
that  general  policy  enter  into  consideration  in  deter- 
mining the  force  and  effect  of  the  portion  of  the  amenda- 
tory act  of  1917  which  empowers  the  city  to  transfer 
the  special  fund  to  the  general  fund?  The  legislature, 
having  decided  to  repeal  that  portion  of  the  act  of  1915 
providing  for  the  creation  of  a  fund  for  a  sewage- 
disposal  plant,  for  reasons  which  no  doubt  seemed  good 
to  it,  concluded  to  leave  to  the  discretion'  of  the  city  what 
disposition  should  be  made  of  the  money  theretofore 
raised  and  placed  in  the  fund.  This  seems  to  me  to  have 
been  the  clear  intention  of  the  legislature. 

The  learned  chief  justice  contends  that  the  acta  of 
1915  and  1917  amending  the  charter  of  the  city  of  Reno 
and  the  various  general  acts  relative  to  the  pollution  of 
the  public  streams  of  the  state  are  in  pari  materia,  and 
should  be  read  together.  I  cannot  agree  with  this  view. 
In  my  opinion  they  are  not  in  pari  materia.  The  acts 
dealing  with  the  question  of  the  pollution  of  the  public 
streams  relate  to  one  general  subject,  while  the  acta 
amending  the  charter  of  the  city  of  Reno  pertain  to 
another. 

Vol.  4Q-ai 
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McCakran,  C.  J.,  dissenting : 

I  dissent.. 

The  question  pretented  here  is  one  which  turnB 
entirely  upon  a  construction  of  statutes.  Subdivision  3 
of  section  10  of  article  12  of  the  charter  of  the  city  of 
Reno,  as  amended  in  1915,  in  dealing  with  the  powers 
and  duties  of  the  city  council,  provides : 

"Third — To  levy  and  collect  annually  annually  for 
general  purposes  a  tax  of  not  to  exceed  three-quarters 
of  one  per  cent  upon  the  assessed  value  of  all  real  and 
personal  property  within  the  city,  and  which  is  by  law 
taxable  for  state  and  county  purposes,  fifteen  per  cent 
of  which  shall  be  set  aside  in  a  special  fund  to  provide 
for  a  sewage-disposal  plant  or  system  for  the  city,  and 
for  no  other  purpose,  until  such  time  as  said  sewage- 
disposal  plant  or  system  shall  be  actually  installed  and 
paid  for;  and  in  addition  thereto  to  levy  and  collect 
annually  a  tax  of  not  to  exceed  one-quarter  of  one  per 
cent  upon  the  assessed  value  of  all  real  and  personal  prop- 
erty within  the  city,  which  is  by  law  taxable  for  state  and 
county  purposes,  to  provide  a  fund  for  the  payment  of 
the  interest  on  the  bonds  of  the  city  outstanding,  and 
that  may  be  lawfully  issued  and  sold  hereafter,  and  to 
provide  a  fund  for  the  payment  of  the  principal  of  such 
bonds,  and  for  the  redemption  thereof  as  they  shall 
mature,  and  for  no  other  purpose.  (Stats.  1915.  p.  256.) 

It  appears  that,  pursuant  to  the  provisions  of  this 
statute,  there  was  collected  by  way  of  taxation  and 
placed  in  the  special  fund  the  sum  of  $25,895.40.  This 
money  is  now  held  by  the  respondents,  in  their  official 
capacity,  in  the  special  fund  to  provide  for  a  sewage- 
disposal  plant  or  system  for  the  city  of  Reno;  and  it  is 
the  refusal  of  of  the  respondents  to  transfer  these 
moneys  in  the  general  fund  that  gives  rise  to  these 
extraordinary  proceedings. 

Subdivision  3  of  section  10  of  article  12  of  the  charter 
of  the  city  of  Reno  was  again  amended  by  the  legislature 
of  1917,  and  by  the  amended  section  it  is  provided  that 
the  city  council  of  the  city  of  Reno  shall  have  power : 
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"To  levy  and  collect  annually  for  general  purposes  a 
tax  of  not  to  exceed  three-quarters  of  one  per  cent  upon 
the  assessed  value  of  all  real  and  personal  property  within 
the  city  and  which  is  by  law  taxable  for  state  and  county 
purposes;  and  in  addition  thereto  to  levy  and  collect 
annually  a  tax  of  not  to  exceed  one-quarter  of  one  per 
cent  upon  the  assessed  value  of  all  real  and  personal 
property  within  the  city,  which  is  by  law  taxable  for 
state  and  county  purposes,  to  provide  a  fund  for  the  pay- 
ment of  the  interest  on  the  bonds  of  the  city  outstand- 
ing, and  that  may  be  lawfully  issued  and  sold  hereafter, 
and  to  provide  a  fund  for  the  payment  of  the  principal 
of  such  bonds,  and  for  the  redemption  thereof  as  they 
shall  mature  and  for  no  other  purpose;  provided,  that 
all  moneys  now  held  in  any  special  fund  not  herein  pro- 
vided for  may  be  transferred  to  the  general  fund  of  the 
city."  (Stats.  1917,  p.  102.) 

The  contention  of  petitioner  here  is  based  entirely 
upon  the  latter  part  of  the  section  of  the  charter  as 
amended  in  1917: 

"Provided,  that  all  moneys  now  held  in  any  special 
fund  not  herein  provided  for  may  be  transferred  to  the 
general  fund  of  the  city." 

Respondent  asserts  that  there  is  no  other  special  fund, 
and  that  the  language  here  used  refers  by  implication 
to  the  special  fund  created  by  the  amendment  of  1916, 
by  reason  of  which  said  amendment  the  moneys  so 
collected  are  now  held  in  the  special  sewage  fund. 

We  are  here  asked  to  interpret  the  statute,  and  from 
such  interpretation  we  are  asked  to  construe  the  amend- 
ment of  1917  to  the  effect  that  inasmuch  as  the  legisla- 
ture discontinued  the  tax  for  the  special  purpose,  or 
discontinued  the  segregation  of  a  percentage  of  the  tax 
collected  for  general  purposes  into  a  special  fund  for 
a  special  purpose,  therefore  by  implication  we  are  to 
say  that  the  fund  so  established  was  intended  to  be 
transferred  to  the  general  fund. 

In  order  to  ascertain  the  intention  of  the  legislature, 
we  may  with  propriety  consider  other  laws  existing  on 
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correlative  subjects  at  the  time  this  amendment  to  the 
city  charter  was  enacted. 

With  a  view  to  arriving  at  the  intention  of  the  legis- 
lature, we  deem  it  proper  to  dwell  at  some  length  upon 
the  history  of  legislation  in  this  state  bearing  upon  the 
subject  for  which  the  special  fund  was  in  this  instance 
created,  namely,  the  removal  of  the  sewage  of  the  city 
of  Reno  from  the  Truckee  River. 

In  1903  the  legislature  passed  an  act  entitled  "An  act 
to  prevent  the  pollution  or  contamination  of  the  waters 
of  the  lakes,  rivers,  streams,  and  ditches  in  the  State  of 
Nevada,  prescribing  penalties,  and  making  an  appro- 
priation to  carry  out  the  provisions  of  this  act." 

The  act,  inter  alia,  provides : 

"Section  1.  Any  person  or  persons,  firm,  company, 
corporation,  or  association  in  this  state,  or  the  manag- 
ing agent  of  any  person  or  persons,  firm,  company,  corpo- 
ration, or  association  in  this  state,  or  any  duly  elected, 
appointed  or  lawfully  created  officer  of  any  county,  city, 
town,  municipality,  or  municipal  government  in  this 
state,  who  shall  deposit  or  who  shall  permit  or  allow  any 
person  or  persons  in  their  employ  or  under  their  control, 
management,  or  direction  to  deposit  in  any  of  the  waters 
of  the  lakes,  rivers,  streams  and  ditches  in  this  state 
any  sawdust,  rubbish,  filth,  or  poisonous,  or  deleterious 
substance  or  substances,  liable  to  affect  the  health  of 
persons,  fish,  or  live  stock,  or  place  or  deposit  any  such 
deleterious  substance  or  substances  in  any  place  where 
the  same  may  be  washed  or  infiltered  into  any  of  the 
waters  herein  named,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  in  any  court  of 
competent  jurisdiction  shall  be  fined  in  any  sum  not  less 
than  fifty  dollars  nor  more  than  five  thousand  dollars, 
exclusive  of  court  costs ;  provided,  that  in  case  of  state 
institutions,  municipalities,  towns,  incorporated  towns 
and  cities,  when,  owing  to  the  magnitude  of  the  work. 
immediate  correction  of  the  evil  is  impracticable,  then 
in  such  cases  the  authorities  shall  adopt  all  new  work. 
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and  as  rapidly  as  possible  reconstruct  the  old  system  of 
drainage,  sewerage,  and  so  as  to  conform  with  the  pro- 
visions of  this  act;  and  provided  further,  that  all  such 
new  and  reconstructed  systems  shall  be  completed  within 
four  years  from  the  date  of  passage  hereof."  *  *  * 
(Stats.  1903,  p.  214.) 

In  1907  the  legislature  amended  the  act  by  inserting 
in  section  1  thereof  the  following; 

"Provided,  that  in  case  of  state  institutions,  munici- 
palities, towns,  incorporated  towns  or  cities,  when,  owing 
to  the  magnitude  of  the  work,  immediate  correction  of 
the  evil  is  impracticable,  then  in  such  cases  the  authori- 
ties shall  adopt  all  new  work,  and  as  rapidly  as  possible 
reconstruct  the  old  systems  of  drainage  sewerage  so  as 
to  conform  with  the  provisions  of  this  act;  and  pro- 
vided further,  that  all  such  new  and  reconstructed  sys- 
tems shall  be  completed  before  March  20, 1911."  *  •  • 
(Stats.  1907,  p.  104.) 

The  legislature  of  1909  again  amended  the  act  by 
extending  the  time  within  which  the  reconstructed  sew- 
erage systems  should  be  completed  to  March  20,  1913. 
(Stats.  1909,  p.  306.) 

The  legislature  of  1911  again  amended  the  act  by 
extending  the  time  within  which  the  reconstructed  sew- 
erage systems  should  be  completed  to  March  20,  1915. 
(Stats.  1911,  p.  56.) 

The  legislature  of  1913  again  amended  the  act  by 
extending  the  time  within  which  the  reconstructed  sew- 
erage systems  should  be  completed  to  January  1,  1916. 
(Stats.  1913,  p.  405.) 

The  legislature  of  1915  amended  the  act  by  extending 
the  time  within  which  the  reconstructed  sewerage  sys- 
tems should  be  completed  to  January  1,  1918.  (Stats. 
1915,  p.  361.) 

The  legislature  of  1917  passed  two  separate  and  dis- 
tinct acts,  each  of  which  had  to  do  with  the  subject  of 
the  removal  of  sewage  and  other  poisonous  and  dele- 
terious substances  from  the  waters  of  the  lakes,  rivers, 
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streams,  and  ditches  of  the  state.  The  act  of  March  8, 
1917  (Stats.  1917,  p.  51)  made  it  the  duty  of  the 
attorney-general,  with  the  consent  of  the  governor,  to 
commence  such  action  or  actions,  suit  or  suits  against 
any  and  all  persons,  municipalities,  towns,  cities,  cor- 
porations, or  associations  as  may  be  necessary  to  prevent 
or  restrain  the  pollution  of  any  public  stream  or  streams 
running  in,  into  or  through  the  State  of  Nevada,  whether 
the  source  of  pollution  be  within  or  without  the  State  of 
Nevada. 

The  act  of  March  27,  1917  (Stats.  1917.  p.  412) 
repealed  the  act  of  March  20,  1903,  with  its  several 
amendments,  and  made  no  provision  for  time  during 
which  cities  or  towns  should  prepare  for  or  provide 
for  the  removal  of  sewage  or  the  like.  By  the  latter  act 
it  is  provided,  inter  alia: 

"Any  person  or  persons,  firm,  company,  corporation 
or  association,  city  or  town  who  shall  deposit,  or  who 
shall  permit  or  allow  any  person  or  persons  In  their 
employ  or  under  their  control,  management  or  direction 
to  deposit  in  any  of  the  waters  of  the  lakes,  rivers, 
streams  or  ditches  in  or  running  into  or  through  the 
State  of  Nevada,  or  cause  to  be  washed  or  intiltered 
into  any  of  said  waters,  or  place  or  deposit  where  the 
same  may  be  washed  or  infiltered  into  any  of  said 
waters,  any  sawdust,  pulp,  oils,  rubbish,  filth,  or  poison- 
ous or  deleterious  substance  or  substances  which  affects 
the  health  of  persons,  fish,  or  live  stock,  or  renders  said 
waters  unpalatable  or  distasteful,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  thereof 
in  any  court  of  competent  jurisdiction  shall  be  fined  in 
a  sum  of  not  less  than  fifty  ($50)  dollars,  nor  more  than 
five  hundred  ($500)  dollars,  exclusive  of  court  costs." 

Here  we  find  successive  legislative  acta  bearing  upon 
and  having  to  do  with  the  subject  of  the  removal  of 
sewage  and  other  deleterious  and  poiscHious  substances 
from  the  public  waters  of  the  state.  The  several  session 
acts  amending  the  statute  of  1903  extended  the  time 
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during  which  the  work  of  reforming  and  reconstructing 
sewerage  systems  of  the  cities  affected  should  be  accom- 
plished. 

It  is  admitted  that  the  city  of  Reno,  situated  as  it  is 
upon  the  Truckee  River,  is  one  of  the  cities  directly 
affected  by  the  act  of  1903  and  its  several  amendments. 

The  legislature  of  1915,  evidently  with  a  view  to  the 
accomplishment  of  the  matter  sought  to  be  brought 
about,  not  only  fixed  the  time  at  which  the  city  of  Reno 
should  have  its  sewage  removed  from  the  Truckee  River, 
but,  to  insure  the  accomplishment  of  this  object, 
amended  a  section  of  the  city  charter,  and  therein 
directed  the  city  council  of  the  city  of  Reno  to  segregate 
a  portion  of  the  tax  raised  for  general  purposes  and 
place  the  same  in  a  special  fund  to  be  used  for  that 
purpose,"and  for  no  other  purpose." 

The  language  of  subdivision  3  of  section  10  of  article 
12  of  the  city  charter,  as  amended  in  1915,  is  direct, 
positive,  explicit.  It  requires  15  per  cent  of  the  taxes 
imposed  for  general  purposes  and  levied  upon  all  real 
and  personal  property  within  the  city  of  Reno  to  be  set 
aside  in  a  special  fund  to  provide  for  a  special  thing,  to 
wit,  a  sewage-disposal  plant  or  system  for  the  city,  and 
directed  that  the  money  thus  raised  and  funded  should  be 
used  for  "no  other  purpose."  If  the  legislature  of  1917 
had  been  less  emphatic  in  its  enactments  requiring  cities 
of  the  class  of  which  Reno  is  admitted  to  be  one  to 
remove  their  sewage  from  the  public  waters,  the  conten- 
tion of  petitioner  here  might  be  received  with  more  favor. 

Mr.  Sutherland,  in  his  work  on  Statutory  Construc- 
tion, tells  us,  and  the  text  of  the  learned  author  is  sup- 
ported by  splendid  authority,  that : 

"Subsequent  legislation  repeats  previous  inconsistent 
legislation,  whether  it  expressly  declares  such  repeal 
or  not.  In  the  nature  of  things  it  would  be  so,  not  only 
on  the  theory  of  intention,  but  because  contradictions 
cannot  stand  together.  The  intention  to  repeal,  how- 
ever, will  not  be  presumed,  nor  the  effect  of  repeal 
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admitted  unless  the  inconsistency  is  unavoidable,  and 
only  to  the  extent  of  the  repugnance.  Implied  repeals 
are  not  favored.  One  statute  is  not  repugnant  to 
another  unless  they  relate  to  the  same  subject  and  are 
enacted  for  the  same  purpose.  When  there  is  a  differ- 
ence in  the  whole  purview  of  two  statutes  apparently 
relating  to  the  same  subject,  the  former  is  not  repealed." 
(Sutherland  on  Statutory  Construction,  sec.  138,  p.  180.) 

Keeping  this  rule  in  mind,  let  us  examine  the  amend- 
ment of  1915  and  compare  it  with  that  of  1917. 

The  amended  charter  of  1915,  carrying  out  a  specific 
and  consistent  policy,  created  by  plain  and  unmistak- 
able language  a  specific  fund,  and  with  the  emphasis  of 
plain  language  limited  the  use  and  purpose  of  the  money 
therein.  The  purview  of  that  statute  remained  intact 
and  the  purpose  of  the  fund  created  remained  uppermost 
even  after  the  enactment  of  the  1917  statute. 

The  act  of  1915  amending  the  city  charter  of  the  city 
of  Reno,  creating,  as  it  did,  a  special  fund,  must  be 
regarded  as  existing  cooperatively  with  the  act  of  the 
same  legislature  extending  the  time  within  which  the 
thing  for  which  this  special  fund  was  created  should  be 
accomplished.  Moveover,  it  must  be  regarded  as  a  part 
of  the  general  plan  adopted  by  the  legislature  for  the 
accomplishment  of  a  given  purpose  and  policy.  In  view 
of  the  fact  that  the  legislature  of  this  state  continued 
its  policy  of  requiring  sewage  and  deleterious  matter 
to  be  removed  from  the  public  streams  as  evidenced  by 
the  acts  of  1917,  we  would  not  be  justified  in  saying  that 
by  an  implication  found  in  another  act  of  the  same 
legislature  it  intended  to  take  away  the  means  whereby 
the  thing  sought  to  be  made  effective  could  be  accom- 
plished. In  view  of  the  policy  of  our  legislature  written 
into  the  several  session  acts  from  1903  until  the  present 
time,  and  in  view  of  the  absence  of  specific  legislation 
bearing  upon  a  fund  directly  created  for  the  purpose  of 
carrying  out  this  policy,  it  would,  in  our  judgment,  do 
violence  to  every  rule  of  statutory  construction  to  say 
that  by  implication  the  legislature  did  the  idle  thing  of 
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directing  a  city  to  remove  its  sewage  from  a  public 
istream,  directing  the  attorney-general  of  the  state  to 
commence  an  action  for  the  accomplishment  of  such  a 
result,  and  at  the  same  time  and  in  the  same  session 
pass  an  act  taking  from  the  city  the  means  whereby  such 
a  result  might  be  accomplished  and  such  a  suit  avoided. 

The  effects  and  consequences  of  a  statute  must  be 
considered  and  weighed  in  its  construction  where  the 
precise  intent  is  not  plain  or  where  the  language  is 
obscure  or  ambiguous.  We  must  not  lose  sight  of  the 
object  sought  to  be  accomplished  by  the  fund  specifically 
created  by  the  amendment  of  1915.  If  in  1917  the  legis- 
lature had  intimated  that  it  had  abandoned  its  persis- 
tent policy  in  furtherance  of  which  this  fund  was 
created,  then  indeed  there  might  be  some  room  for 
declaring  that  the  legislature  intended  to  do  away  with 
this  fund  and  permit  the  money  to  be  devoted  to  another 
use. 

"The  legislature,"  says  Mr.  Sutherland,  "are  presumed 
to  know  existing  statutes,  and  the  state  of  the  law,  relat- 
ing to  the  subjects  with  which  they  deal.  Hence  that 
they  would  expressly  abrogate  any  prior  statutes  which 
are  intended  to  be  repealed  by  new  legislation.  Where 
there  is  no  express  repeat,  none  is  deemed  to  be  intended, 
unless  there  is  such  an  inconsistency  as  precludes  this 
assumption;  then  it  yields  only  to  the  extent  of  the 
conflict.  Regard  must  be  had  to  all  the  parts  of  a  statute, 
and  to  the  other  concurrent  legislation  in  pari  materia; 
and  the  whole  should,  if  possible,  be  made  to  harmo- 
nize; and  if  the  sense  be  doubtful,  such  construction 
should  be  given,  if  it  can  be,  as  will  not  conflict  with  the 
general  principles  of  law,  which  it  may  be  assumed  the 
legislature  would  not  intend  to  disregard  or  change," 
(Sutherland  on  Statutory  Construction,  sec.  287,  p.  371.) 

See  State  v.  Donnelly.  20  Nev.  214,  19  Pac.  680;  In 
Re  Walley'8  Estate,  11  Nev.  260. 

In  the  case  of  Abel  v.  Eggers,  36  Nev.  381,  we  said: 

"It  is  also  a  well-recognized  principle  that  statutes 
relating  to  the  same  matter  which  can  stand  together 
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should  be  construed  so  as  to  make  each  effective.  {State 
V.  Donnelly,  20  Nev.  214 ;  State  v.  Rogers,  10  Nev.  319 ; 
State  V.  Hoover,  5  Nev.  141.)  In  the  interpretation  of 
statutes  the  courts  so  construe  them  as  to  carry  out  the 
manifest  purpose  of  the  legislature,  and  sometimes  this 
has  been  done  in  opposition  to  the  words  of  the  act. 
(Gibson  v.  Mason,  6  Nev.  283.)" 

The  legislature  created  the  fund  here  in  question  by 
speciiic  terms,  using  language  certain,  positive,  unmis- 
takable. The  legislature  of  1917  discontinued  the  source 
from  which  this  special  fund  derived  its  moneys. 
Nowhere  in  the  amendatory  act  of  1917  does  the  legis- 
lature specifically  or  directly  declare  that  the  moneys 
now  in  this  special  fund  shall  be  interfered  with.  The 
fund  in  which  this  money  was  held  is  not  mentioned. 
Does  a  repeal  of  the  diversion  of  revenue  dispose  of 
moneys  already  collected  and  held  in  special  assignment 
for  a  specially  legislated  purpose?  The  legislature  of 
1915  provided  for  the  collection  of  this  money,  for  its 
diversion,  and  for  its  being  "set  aside  in  a  special  fund  to 
provide  for  a  sewage-disposal  plant,  etc."  Did  the  legisla- 
ture of  1917  at  any  place  in  their  enactments  say  that  this 
money  theretofore  collected  and  "set  aside  in  a  special 
fund  to  provide  for  a  sewage-disposal  plant"  might  be 
transferred  to  the  general  fund  of  the  city  ?  Did  the  legis- 
lature of  1917  anywhere  mention  this  specially  created 
sewage-disposal  fund  or  the  moneys  therein  contained? 
The  answer  to  this  must  be  in  the  negative.  How  then 
can  the  prevailing  opinion  find  comfort  in  the  language, 
where  does  it  find  support  for  the  expression,  "the 
proviso,  therefore,  is  an  affirmative  declaration  to  the 
effect  that  the  city  may  transfer  the  fund  in  question 
to  the  general  fund"?  The  most  that  can  be  said  of  the 
language,  and  indeed  the  most  that  is  claimed  by  the 
argument  of  counsel,  is  that  by  implication  the  legisla- 
ture referred  to  this  fund. 

The  prevailing  opinion  loses  its  force  because  it  rests 
in  its  entirety  on  a  statement  unfounded,  unsupported. 
The  legislature  nowhere  made  an  affirmative  decUuration 
as  to  this  specific  fund;  and  even  if  it  were  admitted  by 
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the  pleadings  that  the  "language  of  the  proviso  can 
relate  only  to  the  special  fund  authorized  by  the  act  of 
1915,"  such  admission,  if  it  could  be  found,  would  make 
an  affirmative  declaration  out  of  that  which  is  in  fact 
only  language  of  indirection  and  uncertainty. 

The  matter  before  is  is  not  one  which  deals  primarily 
with  the  question  of  repeal.  It  is  rather  one  which 
calls  for  the  consideration  of  the  effect  of  an  indepen- 
dent enactment  by  way  of  proviso.  The  amendatory 
statute  of  1917  deals  in  futuro,  not  in  prxsenti.  It  does 
away  with  the  future  segregation  of  revenue  to  the 
special  fund.  The  special  fund,  as  it  existed  at  the  time 
of  the  enactment  of  the  amendatory  statute,  is  not  men- 
tioned, and  reference  to  it  can  only  be  presumed  by 
implication.  If  the  legislative  policy  and  contempora- 
neous legislation  refute  the  presumption  that  the  legis- 
lature by  the  proviso  here  in  question  intended  to  affect 
the  special  fund  previously  created  for  sewage-disposal 
purposes,  then  it  is  our  duty  to  so  hold.  The  very  fact 
that  the  legislature  of  1917  so  framed  the  pollution 
statute  heretofore  quoted  as  to  declare  by  specific  lan- 
guage that — 

"Any  •  •  *  city  or  town  who  shall  deposit,  or 
who  shall  permit  or  allow  any  person  or  persons  in  their 
employ  or  under  their  control,  *  *  *  to  deposit  in  any 
of  the  waters  •  ♦  •  of  the  rivers  •  •  •  any  •  •  * 
filth  ♦  •  ♦  which  affects  the  health  of  persons,  fish 
or  live  stock,  or  renders  said  waters  unpalatable  or 
distasteful,  shall  be  deemed  guilty  of  a  misdemeanor; 

— the  very  fact  that  this  legislation  was  enacted  with- 
out giving  the  cities  and  towns  thereby  affected  time  to 
adjust  their  sewerage  systems  as  had  been  done  by  pre- 
vious legislatures,  speaks  emphatically  as  to  the  policy 
of  the  legislature  of  1917  on  the  question  of  sewage 
disposal.  This  of  itself  refutes  the  idea  that  the  legis- 
lature intended  to  take  away  the  funds  already  segre- 
gated by  special  legislation  for  the  special  purpose  of 
sewage  disposal.  Does  the  legislature  make  a  manda- 
tory order  as  to  sewage  disposal  and  at  the  same  time 
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take  away  from  the  city  (he  specially  provided  means 
whereby  that  order  could  be  complied  with?  If  it  had 
done  this  by  specific  legislation,  using  plain  and  unmis- 
takable language  as  to  the  transfer  of  the  fund  in  ques- 
tion, it  would  be  an  inconsistent  thing,  to  say  the  least. 
But  where  implication  only  is  relied  on,  we  are  not 
wllowed  to  indulge  in  other  than  the  assumption  of  con- 
sistency by  the  legislative  branch  of  our  government. 
Was  the  legislature  of  1917  guilty  of  indulging  in  con- 
tradictory policies?  Did  it  provide  for  the  bringing  of 
suits  by  the  attorney-general  to  prohibit  stream  pollu- 
tion and  at  the  same  time  authorize  doing  away  with 
a  special  fund  specially  segregated  for  the  special  pur- 
pose of  sewage  disposal  and  which  was  held  by  a  city 
for  that  and  for  no  other  purpose? 

Again,  did  the  repeal  of  the  act  of  1915  by  a  subsequent 
legislature  repeal  by  implication  or  otherwise  the  pollution 
statute,  to  comply  with  which  this  special  fund  was  alone 
usable?  The  only  answer  to  the  latter  is  that  the  legis- 
lature of  1917  made  the  policy  against  stream  pollution 
more  emphatic  and  peremptory.  It  thereby  made  the 
use  and  purpose  to  which  this  special  fund  was  alone 
applicable  one  of  immediate  existence  rather  than  of 
future  emergency,  one  which  required  the  immediate 
application  of  the  fund  to  the  special  purpose  for  which 
it  was  specially  created.  Was  this  fund  as  it  stood  suf- 
ficient to  accomplish  the  thing  for  which  it  was  created? 
We  do  not  know.  Was  the  money  already  in  the  fund 
ample  to  complete  a  system  of  sewage  disposal  already 
advanced,  and  hence  in  the  judgment  of  the  legislature 
the  segregation  of  revenue  provided  for  by  the  former 
legislature  should  be  discontinued?  We  are  not  advised. 
What  we  do  know  is  that  the  purpose  to  be  accomplished 
by  the  fund  was  a  thing  reenunciated  by  the  legislature 
of  1917. 

The  fund  existed.  The  object  for  which  the  fund  was 
specially  created  was  still  present  and  unaccomplished. 
Contemporaneous  legislation  required  this  special  object 
to  be  accomplished.     If  there  is  any  presumption  to  be 
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indulged  in,  it  must  be  resolved  by  the  court  on  the  side 
of  consistency,  and  we  are  bound  to  construe  the  language 
of  the  legislature,  in  view  of  the  failure  of  that  body  to 
specially  designate  the  fund,  to  have  no  reference  to  this 
special  sewage-disposal  fund  which  was  declared  by  the 
legislature  that  created  it  as  one  expendable  for  no  other 
purpose. 

The  assertion  of  the  prevailing  opinion  as  to  cities 
being  instrumentalities  of  the  state  is  elementary;  that 
question  is  not  before  us.  We  are  asked  here  to  construe 
an  indirect,  uncertain  proviso  which  fails  to  mention  the 
specific  fund  which  respondents  in  their  official  capacity 
refuse  to  transfer.  If  the  special  sewage-disposal  fund 
were  specifically  mentioned  in  the  proviso,  this  contro- 
versy, I  apprehend,  would  not  be  here.  Moreover,  con- 
temporaneous legislation  supports  the  assumption  that,  if 
the  proviso  found  in  the  statute  of  1917  had  specifically 
named  the  special  sewage-disposal  fund  of  the  city  of 
Reno,  it  would  not  be  found  today  upon  the  statute  books, 
and  we  would  not  have  been  called  upon  to  construe  or 
interpret.     The  prevailing  opinion  says: 

"It  is  obvious  that  the  restrictions  imposed  by  the 
amendatory  act  of  1915  are  retained  in  the  amendatory 
act  of  1917,  except  the  requirements  that  15  per  cent  of 
the  tax  levied  and  collected  for  general  purposes  shall  be 
set  aside  in  a  special  fund  to  provide  for  a  sewage-disposal 
plant  or  system  for  the  city,  which  is  omitted. " 

What  has  this  to  do  with  the  thing  already  existent? 
What  has  this  to  do  with  the  money  already  segregated 
and  funded  in  accordance  with  previous  law?  Did  the 
mere  discontinuance  of  the  segregation  of  15  per  cent  of 
the  tax  levy  in  any  way  affect  the  fund  already  estab- 
lished? True,  the  fund  would  not  grow  in  amount  after 
the  passage  of  the  statute  of  1917,  but  this  in  no  wise 
affected  the  money  already  in  the  fund  collected  at  a 
former  time.  If  the  legislature  of  1917  had  intended  to 
provide  for  the  diversion  of  this  fund,  why  did  it  not 
mention  such  special  sewage-disposal  fund?  Are  we  not 
bound,  in  view  of  contemporaneous  legislation,  to  construe 


i,L.ooglc 


City  of  Reno  v.  Stoddard 


McCairan.  C.  J..  dlaaeDtioK  ' 


the  absence  of  such  specific  mention  or  designation  as  the 
very  strongest  manifestation  in  favor  of  the  le^slative 
intent  being  to  leave  this  sewage-disposal  fund  to  be 
devoted  to  the  purpose  for  which  it  was  created?  The 
prevailing  opinion  says: 

"It  is,  no  doubt,  a  well-settled  rule  in  the  construction 
of  statutes  that,  where  a  statute  provides  (as  in  this  case) 
that  a  certain  former  statute  'is  hereby  amended  so  as  to 
read  as  follows, '  any  provision  of  such  former  statute 
which  is  not  found  in  the  new  statute  is  repealed." 

Admitting  all  this,  what  has  it  to  do  with  the  situation? 
The  statute  of  1917  admittedly  repealed  the  statute  which 
provided  for  the  diversion  of  15  per  cent  of  the  tax  levy. 
Hence  that  diversion  was  to  be  no  longer  made  by  the 
financial  department  of  the  city  government.  If  the 
legislature  of  1917  had  in  specific  language  discontinued 
the  segregation  of  revenue  to  the  state  sinking  fund  for 
the  redemption  of  outstanding  state  bonds,  would  that  of 
itself  authorize  the  state  controller  to  transfer  moneys 
already  held  in  such  sinking  fund  to  the  general  fund  of 
the  state?    The  language  of  the  proviso  is: 

"That  all  moneys  now  held  in  any  special  fund  not 
herein  provided  for  may  be  transferred  to  the  general 
fund  of  the  city." 

What  word,  I  ask,  in  this  proviso  conveys  the  sense  of 
"affirmative  declaration"?  What  word  in  this  proviso 
points  specifically  to  the  fund  in  question  ?  Shall  we  read 
something  into  this  statute  not  specifically  found  there? 
My  understanding  was  that  we  were  called  upon  to 
construe  a  statute,  not  to  legislate. 

The  acts  of  the  respondents  in  their  official  capacity  as 
city  auditor  and  city  treasurer  in  segregating  15  per  cent 
of  the  tax  collected  pursuant  to  the  1915  statute  was  not 
one  involving  discretion  on  their  part,  but  rather  was  it 
expressly  commanded  by  law.  The  creation  of  the  fund 
was  mandatory,  and  was  directed  for  a  given  and  specific 
purpose.  That  purpose  was  of  a  public  nature,  one  in 
which  the  entire  state  was  interested.  It  was  a  purpose 
growing  out  of  a  prescribed  and  long-continued  policy. 
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Thi»  policy  was  made  more  emphatic  by  the  acts  of  the 
legislature  of  1917.  The  purpose  for  which  this  special 
fund  had  been  created  has  never  been  accomplished. 
No  other  means  of  accomplishing  this  purpose  has  been 
expressly  provided.  These  are  the  salient  facts  which 
refute  the  idea  that  the  legislature  of  1917  intended  to 
dissipate  this  fund.  The  construction  of  the  sewwe- 
disposai  plant  was  not  a  matter  in  which  the  city  alone 
was  interested.  The  state,  by  whose  repeated  mandate 
the  pollution  of  the  river  was  declared  obnoxious,  was  an 
interested  party.  The  state  had  directed  the  segregation 
of  this  money  into  a  special  fund  to  be  devoted  to  the 
eradication  of  the  evil.  It  would  seem  to  require  more 
than  a  mere  omission  of  the  mention  of  this  fund  in  the 
statute  of  1917  to  induce  the  conclusion  that  the  legisla- 
ture intended  the  fund  to  be  devoted  to  another  purpose. 
This  is  especially  true  in  view  of  the  failure  of  the  legis- 
lature of  1917  to  make  even  the  slightest  mention  of  this 
special  fund.  The  state,  and  not  the  city,  created  this 
fund.  The  state,  and  not  the  city,  declared  the  object  to 
which  it  should  be  devoted.  The  state  is  a  party  inter- 
ested in  this  fund  so  long  as  the  object  is  unaccom- 
plished. This  being  true,  it  would,  in  view  of  the  policy 
of  the  state,  seem  to  require  more  than  mere  words  of 
indirection  to  warrant  a  conclusion  which  would  authorize 
the  application  of  this  fund  to  another  purpose. 

In  the  concurring  opinion  of  Mr.  Justice  COLBHAN,  I 
find  the  query: 

"  In  other  words,  if,  notwithstanding  the  policy  of  the 
state  as  to  preventing  the  pollution  of  the  public  streams, 
the  legislature  repealed  the  provision  in  the  act  of  1915 
providing  for  the  creation  of  the  fund  for  the  construc- 
tion of  the  sewage-disposal  plant,  why  should  that  gen- 
eral policy  enter  into  consideration  in  determining  the 
force  and  effect  of  the  portion  of  the  amendatory  act  of 
1917  which  empowers  the  city  to  transfer  the  si)eciat  fund 
to  the  general  fund  ?" 

It  is  evident,  from  a  reading  of  both  the  prevailing  and 
concurring  opinions,  that  my  learned  associates  fail  to 
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distinguish  between  that  principle  of  law  which  holds 
statutory  provisions  to  be  in  pari  materia  and  that 
cardinal  principle,  elementary  in  statutory  construction, 
which  requires  a  court  in  its  attempt  to  arrive  at  the 
intention  of  the  legislature  to  look  to  contemporaneous 
acts.  It  is  not  a  question  here  as  to  whether  the  statutes 
relative  to  stream  pollution  and  that  relative  to  the  crea- 
tion or  elimination  of  this  particular  fund  are  in  pari 
materia.  We  are  construing  a  statute,  and  we  have  a 
right  and  it  is  our  duty  to  perform  this  judicial  act 
guided  by  cardinal  rules  and  principles  laid  down  by  text 
writers  and  authorities  applicable  to  the  question.  The 
language  of  the  proviso  in  the  statute  under  considera- 
tion has  been  treated  in  both  the  prevailing  and  concur- 
ring opinions  as  though  it  were  specific,  direct,  positive, 
when  as  a  matter  of  fact  the  most  that  is  contended  for 
it  by  the  brief  and  argument  of  most  able  counsel  is  that 
it  is  inferential,  implicative. 
The  writ  should  have  been  denied. 
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PROCEEDINGS 

IN  THE 

Supreme  Court  of  the  State  of  Nevada 

Monday,  October  1, 1917. 
Present — Hon.  P.  A.  McCarran,  Chief  Justice. 

Hon. B.W.Coleman,  )  .       ■  i.   ,    i- 

[  Associate  Justices, 
Hon.  J.  A.  Sandebs,    J 

and  the  Officers  of  the  Court. 

Hon.  H.  F.  Baetinb,  of  the  committee  heretofore 

appointed  to  prepare  appropriate  resolutions  upon  tiie 

death  of  the  Hon.  Jahes  G.  Sweeney,  presented  and 

read  the  following  memorial : 

JAMES   G.  SWEENEY 

To  the  Honorable,  the  Supreme  Court  of  the  State  of 
Nevada: 

Your  committee  appointed  to  express  the  sentiments 
of  the  bench  and  bar  of  this  State  with  reference  to  the 
Honorable  James  G.  Sweeney,  deceased,  begs  leave  to 
submit  the  following : 

On  the  7th  day  of  July,  1917,  the  Honorable  Jambs 
G.  Sweeney,  formerly  a  distinguished  and  honored 
member  of  this  Court,  fell  into  that  final  slumber  from 
which  no  mortal  ever  awakes.  For  many  months  he 
had  been  in  failing  health,  but,  in  view  of  his  youth 
and  natural  physical  vigor,  few  believed  that  he  was 
stricken  with  a  fatal  ailment  until  a  comparatively  short 
time  before  the  end  came. 

James  G.  Sweeney  was  a  unique  character.  Ambi- 
tious for  himself,  he  was  at  the  same  time  absolutely 
true  to  his  friends  and  was  ever  ready  to  go  to  all 
honorable  lengths  as  an  earnest  of  his  friendship  and 
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fidelity.  His  open-hearted  and  open-handed  generosity 
to  those  who  deserved  it — and  even  to  some  who. 
perhaps,  did  not — was  almost  without  limit. 

But  it  is  to  him  as  a  public  man,  and  to  his  record  as 
such,  that  we  are  now  paying  tribute.  He  has  gone 
from  us  forever,  and  his  life's  achievements  will  stand, 
an  imperishable  chapter  in  the  history  of  our  State  and 
of  the  great  Nation  of  which  it  forms  a  part.  Brilliant 
to  the  point  of  being  spectacular,  it  is  doubtful  if  the 
purely  civil  history  of  any  American  State  presents  a 
parallel  to  the  career  of  the  man  whose  memory  we 
honor  today.  Bom  in  Carson  City,  Nevada,  on  the  24th 
day  of  January,  1877,  he  was  elected  a  member  of  the 
Assembly  to  represent  Ormsby  County  before  he  had 
attained  the  age  of  24  years.  While  yet  in  his  twenty- 
sixth  year,  he  was  elevated  to  the  office  of  Attorney- 
General,  and  before  he  had  reached  the  age  of  30  years 
he  was  elected  by  a  magnificent  vote  to  the  exalted  posi- 
tion of  Justice  of  this  Court,  the  highest  judicial  office 
within  the  gift  of  Nevada's  electorate.  After  serving 
two  years  aa  a  member  of  the  Legislature,  four  years 
as  Attorney-General,  and  six  years  as  Justice  of  the 
Supreme  Court,  the  last  two  as  Chief  Justice,  at  the  age 
of  36  years,  an  age  at  which  most  men  are  just  begin- 
ning their  official  careers,  he  voluntarily  retired  to 
private  life,  and  passed  into  the  Great  Beyond  when  his 
forty-first  year  was  less  than  half  spent. 

All  of  this  was  done  with  no  unusual  advantages.  He 
had  no  wealthy  and  influential  relatives  to  aid  him  in 
his  onward  and  upward  march.  His  college  education 
was  a  modest  one,  and  in  the  legal  profession,  which 
was  the  grounding  for  his  public  work,  he  was  essen- 
tially self-taught.  In  his  every  official  position  he  made 
a  shining  mark.  As  a  member  of  the  Legislature,  he 
was  an  acknowledged  leader.  As  Attorney-General,  his 
work  was  of  high  legal  order.  As  a  member  of  this 
Court,  he  was  the  author  of  decisions  that  will  always 
give  him  a  place  of  honor  among  the  splendid  jurists 
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whose  names  glitter  like  stars  upon  the  pages  of  our 
country's  judicial  history.  What  a  record  is  this,  and 
what  volumes  it  spealcs  for  the  opportunities  which  this 
great  republic  of  ours  affords ! 

As  a  fitting  concomitant  of  his  official  service,  he  was 
a  natural  politician.  Always  active,  always  aggressive, 
and,  until  the  later  years  of  his  life,  intense  in  his  parti- 
san feeling,  he  was  an  accepted  leader  and  a  recognized 
force  in  the  party  with  which  he  affiliated  from  the  year 
1900  until  his  voluntary  retirement  in  1918. 

Had  he  retained  his  health  and  strength,  it  is  incon- 
ceivable that  he  would  have  remained  long  in  private 
life.  With  his  ability,  his  temperament,  and  his  segre- 
gation from  judicial  environment,  his  reappearance  in 
some  public  way  was  about  as  certain  as  anything  in 
human  affairs  can  be.  Judging  from  what  he  had 
accomplished  in  the  past,  it  is  hard  to  place  a  limit  upon 
what  his  achievements  might  have  been  had  he  lived  the 
allotted  years  of  man.  But,  in  the  full  bloom  of  early 
middle  age,  he  was  taken  from  us,  and  the  haunts  and 
places  in  the  midst  of  which  he  was  bom  and  which  he 
loved  so  well  shall  know  him  no  more  forever. 

To  his  surviving  relatives — those  who  were  so  near 
and  dear  to  him  in  life — we  extend  the  full  measure  of 
our  sympathy.  They  will  miss  him  from  the  family 
circle.  To  them  l^ere  will  be  a  vacant  chair;  but  it 
should  be  a  comfort  to  them  to  know  that  he  lived  not 
in  vain,  and  that  he  gave  to  the  name  of  Sweeney  a 
place  of  honor  in  the  annals  of  our  State. 

We,  also,  his  associates  of  the  bench  and  bar,  shall 
miss  him  from  our  circle.  We  shall  cherish  his  memory, 
feeling  always  that,  through  his  untimely  passing,  the 
State  has  lost  one  of  its  most  gifted,  useful,  and  prom- 
ising public  men.  Speaking  to  him  personally  as  he 
sleeps,  we  can  only  say,  in  conclusion,  "Fare  thee  well, 
our  brother,"  and  breathe  a  prayer  that,  far  beyond  the 
grave's  dark  shadow,  in  the  realms  of  heavenly  light,  his 
soul  has  found  a  safe,  a  happy,  and  an  eternal  home. 
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This  is  our  tribute  to  our  former  friend  and  associate, 
and  we  ask  that  it  be  received  and  printed  in  the  next 
published  volume  of  the  Nevada  Reports. 

F.  H.  NOBCBOSS, 
J.  M.  McNamaka, 
H.  R.  Cooke, 
James  T.  Boyd, 
h.  f.  baetine. 
The  Chief  Justice  : 

The  report  will  be  received,  filed,  and  incorporated  in 
the  minutes  of  the  proceedings  of  the  Court,  and  it  is 
ordered  that  the  memorial  be  printed  in  the  next  volume 
of  the  Nevada  Reports.  A  copy  of  the  resolution  as 
presented  will  be  delivered  to  the  relatives  of  the 
deceased  Chief  Justice. 

The  Court  is  indebted  to  the  committee  for  the 
splendid  service  which  it  has  rendered.  We  bow  in 
sorrow  at  the  name  and  memory  of  the  efninent  jurist 
who  has  so  indelibly  written  his  name  upon  the  pages 
of  the  history  of  Nevada.  The  name  of  Justice 
SwraiNEY  will  stand  with  the  names  of  the  great  men 
who  in  the  past  years  occupied  this  tribunal. 

Out  of  respect  to  the  memory  of  the  deceased  Chief 
Justice,  the  Court  then  adjourned. 
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ABANDONMENT  OF  CAUSE,    See  Dismibsai,  asd  NoNeurr,  1, 2, 3. 
ACTION  AT  r,AW.    See  Masdames,  G. 

Limitation    of 

ACTION  UPON  FOREIGN  DECREE.     See  Judokent,  X 

D  Minerals,  3 ;  Watbb  and 

ACTIONS  AGAINST  TARTNERS.    See  Pabtnobhip,  1. 


ADMINISTRATORS.    See  LiMiTATion  or  Actions,  3;  Mandamus,  2. 
ADMISSION.    Seel'LEADiNG.S. 


AFFIRMANCE.    See  Appbai,  anp  Ebbob.  4. 

AFFIRMATIVE  ANSWER.    See  Pleammq,  B. 

AGENT  OF  OWNER.    See  Mecharicb'  Ubns.  1. 

AGREEMENT  TO  CONVEY.    See  Deem,  1. 

AIDED  SIONATrHE.    See  Wills.  2.  3. 

ALIMONY.    See  DivoBCE,  3. 

AMENDING  ACT.    See  Mumicipal  Corpobaiioss.  3.  4. 

AMENDMENT.    See  I-leadiko,  1. 

AMENDMENT  OF  COMPLAINT.    See  Appeal  AND  Buos,  8. 

"AMOUNT."    See  Licenseb,  2. 

ANIMALS. 

].  Unlawful  Gkazinq — Evidence. 

In  damage  action  for  uolawfully  grazliitt  sbeep,  defeudatitB' 
testimony  tbat  plalntltTs  abeep  also  grazed  upon  defendaDts' 
pnq^er^  to  their  damage  held  not  to  require  a  finding  of  dHmage 
f<)r  defendaiiiH.     Whfeter  v.  O'Brien.  414. 
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Arim  ALs — CoKt  inueil. 
2.  UitiAWFUL  Oraziko — Special  Damaoeb — PiXADiKa. 

Under  sllegatloiui  tbat  defendanta  during  month  of  March 
gruEed  Sbeep  upoa  plalntLfTs  property,  thereby  Injuring  it  for 
graslng  purpoaea,  dnhiageB  ma^  be  based  upon  the  land's  ralne 
for  grsElDg  purpoaes  during  the  lambing  aeaaon,  vlthout  such 
damages  being  specially  pleaded,  where  the  land  was  most 
uaefnl  for  this  purpose..  Hem. 

ANSWER.    8eeDivoBCE,S;  Qi'iETina  TiTUE.2. 
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APPEAL  AND  ERROR. 

1.  ASBIONUENT  OF  EUWBB. 

An  asslgiimeat  of  errors  ts  fouuded  upon  the  bill  of 
exceptions.    Coffln  v.  Coffln,  345. 

2.  AssreniiENT  of  Erbobb — Late  Filing — Striki^o. 

Motion  to  strike  assignment  of  errors,  not  filed  In  the  time 
prescribed  by  State.  11)15.  c.  142.  eec.  18,  nnd  no  moDorandnm 
of  errors  being  served  on  ivspondent  pursuant  to  Rev.  Lan-s. 
5322,  Is  well  taken.    Garrfncr  v.  Paciflc  Power  Co.,  343. 

3.  Abbionment  of  Erbobs — Time  fob  Filinq — Statute-— Constbuc- 

Stats.  1&15,  c.  142,  seo.  13.  providing  tlut  asBlgumeDts  of 
error  sball  be  served  on  the  adverse  parties  and  filed  with  the 
clerk  of  the  supreme  court  within  tweuty  days  after  au  api>eal 
bas  beeu  taken,  and  that  if  not  so  Died  no  error  shall  be  con- 
sidered, is  peremptory  and  leaves  no  room  for  construction,  so 
that  If  the  assignment  be  not  Sled  within  the  time  limited,  the 
omission  may  not  be  cured  by  a  subeequeut  filing.  In  tbe  abftence 
of  fraud,  Imd  faith,  or  deception  on  the  part  of  respondent. 
Coffin  V.  Coffin,  345. 

4.  Bbtkfs — Affibmance. 

Motion  to  afflrm,  copy  of  trauscrlpt  of  record  not  being 
served  on  respondent,  as  required  bj^  Supreme  Court  Rule  ^. 
per.  3,  and  appellant's  points  and  authorities  or  brief  not  being 
filed  and  served  In  the  time  provided  b.v  Rule  11,  Is  well  taken. 
Oardner  v.  Pacific  Power  Co..  343. 

5.  Constitutional  Hioht  or  Appeal— Statute — Constbuctio-v. 

Stats.  1915,  C.  142,  see.  13.  requiring  assignments  of  error  to 
be  served  and  filed  within  tweuty  days,  does  not  deprive  an 
appellant  of  bis  constitutional  right  of  appeal,  since  while  tbe 
constitution  gives  tbe  right  of  appeal,  and  the  l^lslature,  under 
tbe  pretense  of  prescribing  forms,  cannot  deprive  parties  of 
substantial  rights,  the  constitutional  right  of  appeal  is  to  be 
enjoyed  and  exercised  subject  to  the  regulations  of  law  and 
practices  of  the  court.  Goffln  v.  Cofflii,  345. 
0.  Fi  N iH  so H — Con clusivemess. 

Where  there  is  a  substantial  conflict  In  the  evidence  on  a 
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material  Isane.  tlie  trial  court's  detenu inatloQ  will  not  be  dis- 
turbed, If  It  Is  supported  by  substantial  evidence.  In  Re  Gor- 
don, 300. 

7.  FiNDiKas — pREBUumon — Evidence  to  Suppobt. 

Wbere  the  evidence  Is  not  Included  In  tbe  transcript,  the 
supreme  court  Is  bound  to  assume  that  it  supports  the  findings. 
Pkillipi  v.  Snouden  Placer  Co.,  6G. 

8.  Pmsbntatiok  op  Obocrds  or  Rbvibw  in  Coubt  Below — Xetes- 

The  disinlssai  of  an  action  without  aEFordluK  plaintiff  an 
opportunity  to  amend  cannot  be  complained  of,  wbere  there 
was  DO  application  for  a  modification  of  tbe  order  or  for  time 
to  amend.    Keenan  r.  Keenan,  351. 

9.  RBSEBViNa    OBOUHDe    fok   Review — Evidehck^Sufficibhcy    of 

Objection. 

Rulings  upon  evidence  cannot  be  reviewed  when  challenged 
only  by  general  objections.    Wheeler  t.  O'Brien,  414. 

10.  Rn'IEW FlNDINOS  ON   CONFLICTTNO  EVIDENCE. 

Where  the  evidence  was  conflicting,  and  there  was  substan- 
tial evidence  to  support  the  decision  of  the  trial  court,  the 
supreme  court  cannot  disturb  the  findings.    Carey  v.  Clark,  151. 

11.  Review— HabmlessEbbob. 

Where  plaintiff's  complaint  was  based  on  a  record  of  a  Judg- 
ment rendered  In  a  foreign  state,  the  sustaining  of  a  demurrer 
and  dismissal  of  the  complaint  without  afTordlug  an  opportunity 
to  amend  was  harmless,  though  contrary  to  the  better  practice, 
for  an  amendment  could  not  change  the  record.  Keenan  v. 
£eetia>i,  351. 

12.  RlflHT  TO  APPEAt— Statute. 

It  Is  not  lightly  to  be  asaumed  that  from  failure  or  omission 

of  a  special  act  to  provide  for  an  appeal  the  l^lslature  intended 

to  deny  such  right  to  any  person  whose  civil  and  legal  rlRLts 

are  Involved.    O'Donnell  v.  DUtrict  Court,  ^8. 

See  Cbiiunal  Law,  7;  Quietinq  Trrij:,  2,  G;  Watbb  and  Wateb- 

*,  3. 

See    Justices    of    the 


APPOINTMENT  OF  GUARDIAN.    See  Insane  Pebbons,  1,  2. 

APPROPRIATION.    See  Wateb  and  Watebcoubses,  1. 

ASSESSMENT.    See  Taxation,  1,  3. 

ASSIGNEE  OF  JUDGMENT.    See  Gabnihmuent,  1,  2,  3, 

ASSIGNMENT  OF  ERRORS.    See  Appeal  and  Ebrob,  1,  2,  3. 

ATTORNEY  AND  CLIENT. 
1.  Disbarment— Gbounds. 

An  attorney's  action  In  knowingly  and  fraudulently  pro- 
curing the  service  of  summons  lu  a  divorce  action  la  which  he 
was  counsel  for  plaintiff,  upon  another  than  defendant,  and 
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Attobnb\'  abd  Cuint — ContiHued. 

by  ralselr  r^resentlng  to  tbe  officer  tbat  tUe  peraon  served 
upou  wiiB  sBld  defendaot.  procured  blm  to  make  a  return  of 
Hervlce  ebowlng  falsely  that  tbe  Bumraons  bad  beeo  duly  served 
upon  8a[d  defendant,  was  uilacoiiduct  snflacient  for  dlsbanneot. 
In  Re  BaVeg,  139. 

2.    DiSBABUBNT   PBOCEEDINCS EVIDENCE — SUFFICIENCY. 

In  a  proceeding  for  disbarment  of  an  attoruej-.  evidence, 
consisting  In  part  of  an  affidavit,  held  to  support  a  cbarge  tbat 
reepoudeiit  bj  falsely  and  wilfully  representing  to  an  officer 
that  affiant  was  defendant  In  a  divorce  action  In  which  respon- 
dent was  attorney  for  plaintiff,  procured  tbe  service  of  snm- 
nions  on  affiant  and  a  false  affidavit  of  service.    Idem. 

:t.    PnOCBEDINaS   FOB  DiSBABllEnT— EVIIWNCE. 

In  a- proceeding  for  the  disbarment  of  an  attorney,  evidence 
tbat  an  affidavit  of  service  of  Hunimons  In  a  divorce  ault.  In 
wblcti  plaintiff  was  represented  by  respondent,  naaoclated  with 
anotber.  was  altered  after  It  was  made  so  as  to  show  a  valid 
service  Is  Insufficleat  as  against  tbe  positive  sworn  denial  of 
the  attorney,  to  show  tbat  he  made  tbe  alteration.  In  Re  WIh- 
tert,  336. 
See  LiuiTATion  OF  Actions,  i. 

AITOENEYS'  FEES.    See  JrwUENT,  1. 

ATTORNEYS'  WCENSE  TAX.    See  Cbimisai.  Uw,  1,  2^X 

AWARD  TO  INJURED  WORKMAN.    See  Mardau us,  4.  6. 

BAR  AGAINST  TRUSTEE.    See  Limitatiom  of  Actiobs,  1. 

BAR  TO  ACTION.    See  Judombnt,  4,  7;  Mastes  aso  SBRvAnr,  J. 

"BEL0N08  TO."    See  Husband  and  Wife,  1. 

BEQUEST  TO  FRATERNAL  ORDER.     See  Ohabities.  3,  5. 

Birx  OF  EXCEPTONS.    See  Appeal  and  Ebbos,  1. 

"BITE."    See  Cbiiiikal  Law,  12. 

BONA  FIDE  RESIDENCE.    See  Divobce.  4,  fi. 

BOUNDARIES. 

1.    I^ND   CONVBTi-FJ) COUBSES   AND    DIBTANCE8 "PEBHANBNT    MOMt7- 

MKNT," 

It  is  a  fundamental  rule  In  coustruing  couvei'ances  tbat 
courses  and  distances  give  way  to  permanent  monumeuta,  and 
the  northerly  side  line  of  a  street  extoided,  ts  In  effect  a  "per- 
niaueiit  monument."    Carejr  v.  Clark.  151. 

IIRIEFS.    See  Appeal  and  Ebbob,  4. 

;  Rbfobiiatiob  of  Instbu- 

CAPACITY.    See  Wills,  2,  3, 
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CAPACITY  TO  TAKE.    See  Reuoioi'S  Societim,  1,  2. 
CESTUI  QUE  TRUST.    See  Liuitation  of  Acnopte.  1,  3, 


CHARITABLE  GIFT.    See  Pebpefvities.  1. 
CHARITABLE  USE.    See  Chabities,  T>. 
CHAKITIB8. 

1.  CONDITION-~IC§TABL1SHUENT    BY     [ItATERNAL    ObDEB     OF    A     HOUE 

"WoBTHY  OP  Irs  Name." 

A  devise  rondltlooed  upon  establishing  by  fraternal  order 
or  an  orptaans'  home  "worthy  of  its  uame"  was  satisfied  by  the 
eatabllgbment  of  n  home  which,  coualdering  the  strength  of  the 
order  In  the  state,  the  poptilHtlon  oC  the  state,  and  the  general 
conditions  exlstluK  therein,  compared  favorably  with  similar 
luatltutlons  of  the  order  elsewhere.    In  Re  Hartuno,  262. 

2.  CoRDiTions  ^  Pebfobuasce — Sufficiency — Ebtablishment  of 

Orphans  Houe  "Neab"  a  City. 

A  devise  conditioned  on  the  establlsluneiit  of  an  orphans' 
liome  "near"  a  city  wua  satlsfled  by  Its  establishment  within 
the  city  corporate  limits ;  the  appnrent  Intention  by  such  direc- 
tion bfloE  to  conllne  the  location  of  the  home  to  the  viclnit}'  of 
the  clt.v.  and  not  to  ext^lude  it  from  the  city  limits.    Idem. 

3.  CONSTBUCTIOS — DESIGNATION     OF     LEGATEES ClIAJIITABLE      INSTI- 

TVTIONB BEQUEHT     TO     FRATEBNAL     OBDBR     TO     ESTABLISH     AN 

Obfhans'  Houe  "Wobtiit  or  Its  Name." 

Under  a  will  devialnK  the  resldne  of  an  estate  to  an  Uule- 
peodent  Order  of  Odd  Fellows,  the  Income  therefrom  to  be  paid 
over  to  them  annually,  if  within  five  years  from  testator's 
death  the  order  established  a  home  for  orphans  "worthy  of  Its 
name,"  the  words  "worthy  of  Its  name"  did  not  require  liie 
expenditure  therefor  of  the  sum  of  ^25.000  as  speclfled  for  a 
school  building  In  another  luiragraph  of  the  wilt,  but  the  will 
made  the  order  Itself  judge  as  to  whether  or  not  the  home  was 
worthy  of  Its  name,  subject  to  the  right  of  the  courts  to  finally 
determine  the  question.    Iilem. 

4.  CONSTBUCTION^IHTENTION  of  TF^STATOB — "MOSUMEST." 

A  will  gave  the  residue  of  the  testator's  estate  to  defendant 
fraternal  order  if,  within  Ave  years  from  the  date  of  his 
death,  the  fraternal  order  should  establish  a  home  for  orphans 
and  foundlings  to  he  named  after  the  testiitor'n  son,  and  pro- 
viding, as  nn  alternative,  if  the  order  should  not  accept,  a 
similar  gift  of  the  income  of  the  residue  to  a  school  district  on 
condition  they  build  an  iudustrinl  school  named  after  testator's 
son,  or.  in  default  of  the  district's  acceptance,  a  similar  gift  to 
the  state  university  to  efltablish  an  Industrial  school  fund  named 
after  testator's  son.  HeH  that,  the  intuition  of  the  testator 
being  to  provide  a  "monument"  or  artificial  structure  for  the 
purpose  of  preser^■luK  the  meinors-  of  his  son.  the  fraternal 
order  was  not  entitled  to  the  annual  lurome  of  the  estate  in  any 
event,  but  onlj'  so  Iouk  as  it  maintained  the  home.    Idem. 
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Oh  ABiTiES — Con  Unuei. 

5.    CONSTBUCTION  OP  BEQUEST CHAKFTABLE   UBE. 

A  bequest  of  the  lucome  of  an  estate,  to  ite  paid  over  to  a 
fraternal  order  aimually.  If  within  five  yeara  from  testator's 
death  the  order  established  an  orphans'  home  ns  provided 
therein,  held  not  void  as  ioiposlug  uo  imperative  duty  upon  tbe 
order  to  devote  the  money  to  a  charitable  use.  since  under  the 
will  tbe  ineninc  n'na  to  he  used  la  tbe  maintenance  of  the  home. 

CCIHABITATIOX.    See  Mabbiaoe.  2. 

CO.\fMON~I.A\V  MARRIAGE.    See  Mabbiage.  ].  2.  3;  TRIAL.  1. 

COMMON-LAW  HULK.    See  Reugiols  Societies,  2. 

AND  AND  Wife. 

COMI-ENSATIOX  TO  INJURED  WORKMEN.     See  Mandamus,  5. 
>  Ebbos,  8;  DivOBCB,  7;  Quiktino 


CONCLUSIVENESS.    See  Appeal  AND  ERBOB,  0. 
C0NCLCSIVENi:8S  OF  JUDGMENT.    See  Judqmknt,  1. 
CONDITIONAL  DEVISE.    See  CHAamBa.  1,  2,  3,  5. 
CONFLICriNG  EVIDENCE.    See  Appeal  and  Hbbob.  10. 
CONFLICTING  TESTIMONY.    See  Tbial.  2. 
CONSENT.    Sep  Houestead,  2 ;   Justices  op  the  Peace.  1. 
CONSIDERATION.    See  Sales,  1.  2. 

CONSOLIDATION  OF  ACTIONS.    See  JuancEs  of  the  Peace,  3. 
CONSPICUOUS  PLACE.    See  Mimes  and  Miwekals,  1. 

See  Jus- 

CONSTITUTIONAL  DEBATES.    See  Constitutional  Law,  2. 

CONSTITUTIONAL  LAW. 

1.  Construction. 

The  object  of  construction,  ns  applied  to  a  written  constitu- 
tion, la  to  give  effect  to  tbe  Intent  of  tbe  people  in  adopting  It 
which  Intent  Is  to  be  found  In  the  instnnnent  itself,  as  it  Is  to 
l>e  presunied  that  language  has  been  employed  wttb  sufficient 
precision  to  convey  It,  and,  unless  It  appears  that  the  pre- 
>«umptlon  does  not  hold  In  the  particular  case,  notblng  will 
remain  but  to  enforce  it.    Wren  v,  Dixon,  170. 

2.  Construction — Debates. 

In  the  construction  of  a  constitutional  provision,  it  is  not 
Improiiei-  to  examine  the  d^>ates  on  tbe  subject  though  they 
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are  uot  authoritative,  as  It  is  tbe  teit  of  tbe  cooBtltutlou  which 
was  adopted.    PltilHpt  t.  Snoicden  Placer  Co.,  66. 

3.  CossTBUCTiox — Repeal  of  Statutes, 

Statutes  mar  be  nnlllfled,  in  so  far  as  future  operation  la 
coucemed,  by  a  constitution  na  well  a»  by  statute,  aa  tbe  oon- 
stltutiou  Is  the  direct,  positive,  and  limiting  voice  of  the  people, 
and  may  eetabllsh  a  policy,  fix  a  limit  to  l^lalatlon  on  a  given 
subject,  or  prohlttit  speeifled  acts  aa  IwIiir  performed  by  public 
servants.    Wren  v.  DUoon,  170. 

4.  CossTBUcnoN — Seu-Bxecutino  I'rdvisionb. 

Const  art  10,  sec  1.  aa  amended  in  November,  1902  (Stats. 
1901,  p.  136),  declared  that  the  leglalntiire  should  provide  a 
uniform  and  equal  rate  of  assessment  and  taxation  to  secure  a 
Just  valuation  of  real  and  perxoual  propertj'.  mining  claims,  etc. 
and  that  the  acreage  of  patented  claims  should  be  assessed  at 
the  valuation  of  {10  per  acre.  Stata.  1905,  c  SS.  provided  for 
tbe  asseeament  of  patented  minen  at  such  valuation.  Article  10, 
sec.  1,  as  amended  In  190G  (Slats.  1907,  p.  Ml),  provided  that 
jMitented  mining  claims  should  be  assessed  at  not  less  tbau  KOO, 
except  when  |100  In  labor  has  been  actually  performed  on  sucli 
mine  during  the  year,  in  addition  to  the  tax  on  the  net  proceeds, 
and  no  legislation  was  passed  pursuant  to  such  provision  until 
1913.  Held,  that  the  constitutional  amendment  of  190(1  was  self- 
executing  nt  least  as  to  the  provision  for  taxation  of  patented 
lulnea.  and  absolutely  nullified  the  statute  of  I00&,  so  that  an 
assessment  thereunder  In  1901)  was  invalid.  Idem. 
r>.  -Motive  or  Pouct  of  Leoislatuse — Poweb  of  Coubt. 

Tbe  motives  of  tlie  legislature  ore  not  subject  to  judicial 
Inquiry,  and  Its  will  la  above  the  Judgment  of  the  courts  as  to 
the  wisdom  or  policy  of  legislation.    Clli/  of  Reno  v.  BtoMard, 
5.17. 
n.  SexF'Execvtiko  PBovisTo^ia. 

Problbltory  provisions  In  a  constltntlon  are  nsunily  self- 
executing  to  the  extent  that  anj'tbing  done  In  violation  of  them 
Is  void,  and  no  legislation  is  required  to  execute  such  provision : 
but  they  are  not  self -executing  when  they  merely  Indicate  princi- 
ples without  laying  down  rules  by  whicli  they  mny  be  given  tbe 
force  of  law.  Wren  v.  Oteon.  170, 
7.  Seu-Ekecutino  Pbovibions — Constbuction. 

In  detenu Inlug  when  a  constitutional  provision  Is  aelf- 
executlng.  there  is  a  distinction  between  a  declarative  limitation 
of  legislative  power  on  a  given  subject,  witbln  which  legislation 
may  or  should  be  enacted,  and  positive  constitutional  Inhibition 
whlcb  no  legislative  act  can  relieve  or  modify;  the  former 
might  require  future  legislation;  the  latter  must,  from  Its 
nature,  he  self -executing.  Idem. 
See  Cbiuinal  I^w.  2.  -S : 
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576  Construction 

CON8THUCTIOK.    Bee  COMsnTUnoNAL  L4W,  J.  2,  3,  4.  'i 
CONSTRUCTION  OF  DBCRKE.    See  Divorce.  5. 
CONSTHUCriON  OK  DEEDS  BY  PABTIB8.    See  Dh 


CONSTRUCTION  OP  WJLLS.    See  Charities,  3,  4.  5;  Wills.  1. 
CONTEST.    See  Wills.  2. 

CONTRAOrS. 
1.  VALimiT — luPOBBiBiLi'n-  OK  PERFoauANCK — Mistake. 

The  contract  whereby  plalQtllT  ahaudons  public  InudH.  on 
whicli  fhe  has  located  mining  claims.  In  couslderatlou  of  tlie 
payment  to  ber  by  defendant  of  $100  a  montb.  till  sale  of  100 
acres  of  the  land,  and  ngreeuient  of  defendant  to  make  appli- 
cation for  withdrawal,  under  the  Carey  Act  (Act  of  Aui^  18. 
1884.  c.  SOI.  28  Stat.  372)  of  uild  lands  and  other  lands,  and  to 
appropriate  alld  develop  them  thereunder,  the  same  to  be  sold, 
and  a  flfth  of  the  proceeds  of  sale  to  be  paid  to  plaintiff.  Is  void 
as  linposslble  of  performance,  and  made  nnder  a  mutual  mis- 
take; said  act  not  allowing  of  sale  of  withdrawn  land  by  the 
one  withdrawing  tt.  but  only  development  of  an  Irrigation  s.i-s- 
teni  and  sale  of  water  therefrom  to  settlerH.  who  make  enti?'  on 
the  land  and  buj-  it  from  the  state.  Miller  v.  Thompson.  TO. 
i:  Liquors.  1 ;  T^iuitatio^  of  Actions,  4. 


CONTROL  OP  TESTIMONY  BY  PHYSICAL  FACTS.    See  Bvidekce. 
1,& 

CONTITMACIOUS  REFUSAL  TO  ANSWER.   See  Depositiohb,  1,2. 

CONVENTIONS.    See  Ki-f:cTio.\H.  1. 

CONVERSION.    See  Trover  and  Convebbion.  1. 

CONVEYANCES.    See  Boiindabies,  1, 

CONVICTION.    See  Criminal  Law,  1. 

CORPORATIONS.    See  Criwisal  r..A\v,  S ;  Tboveb  ASn  Co:(version,  1. 


2.  On  Afpeai,— TRANa<BiPT. 

In  view  of  Rcr.  LawH.  rh1.t3.  providing  that  wiien  appellant 
Hpecldea  as  ground  for  appeal  that  the  Judge  erred  In  deiiylug 
n  motion  for  new  trial  on  ground  that  the  evidence  did  not  sup- 
r)ort  the  Judgment  and  drn-x  not  prevail,  he  shall  not  recover 
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oostn  for  the  etatenient  ot  the  testimony,  although  he  prevails  od 
other  alleged  errors  on  an  appeal  from  the  Judgment  and  from 
ail  order  denying  a  motion  for  n  new  trial,  wbere  the  only  relief 
Erauted  appellont  wns  on  the  appeal  from  the  Judgment  based 
on  the  Judgment  roll  alone.  Appellant  la  not  entitled  to  costa  for 
the  transcript  on  appeal  from  the  order  denying  bin  motion  for 
a  ueiv  trial.  Idem, 
See  Miner  and  Minekals.  2. 
COURSES  AND  DI8TANCF.S.    See  Bovsdaries.  1. 

COURTS. 

1.  E^DEBAL   Supreme   Cocbt — Retiew   ot   State  Court — Fedeeal 

QUESTION. 

To  nufn^est  or  xet  up  n  federal  question  for  the  fimt  time  In 
II  petition  for  rehearing  In  the  highest  L-ourt  of  the  state  l^  not 
In  time.    Wren  v.  Dixon,  173. 

2.  Pbesvuption  ah  to  Jraismmox. 

The  presumption  In  favor  of  regiilarlty  of  pvcM^eedings  In  a 
rourt  of  generni  Jurisdiction,  necessary  to  antlioriiie  It  to  act. 
does  not  apply  In  n  profeedlntr  not  acoirdiuE  to  the  <'oiumon 
law,    Danfortb  v.  Danforth,  43ri. 

a.    PBESL-UPTIO?!   as   to   Jl'MBPICTlOX— DlVOKB    PaWEEMNOB. 

An  action  for  absolute  divorce  Is  a  proceeding  not  according 
to  roiiimon  law,  to  which  tlie  presumption  iu  favor  of  rettulnrlty 
of  proi-eedlngH  Iu  o  court  of  general  JurliKllctlon.  ne(t«»nvy  to 
authorize  It  to  act.  does  not  apply.    Idem. 
4.  Review  by  Federal  Supreme  Court — Federal  Question. 

Iu  an  action  to  quiet  title  to  a  minius  claim  and  mill  site 
claimed  under  a  United  States  patent  duly  recorded,  where  the 
agreed  statement  of  facts  asserted  defendant's  adverse  posses- 
Hlon  under  a  certificate  of  tnx  sale,  and  precluded  the  Idea  of 
plalutirrs  possession,  the  conrt's  assertion  that  piaintlfl  lind 
never  taken  possession  vtis  within  the  re<»ril.  esi>eciBll.v  where 
the  Judgment  for  defendant  did  not  turn  upon  such  aasertion. 
and  a  petition  for  h  writ  of  error  to  the  United  States  Supreme 
Court  on  the  ground  that  the  court's  opinion  raised  a  federal 
queHtion  would  be  denied.  Wren  v.  Dixon,  173. 
See  Appeal  asd  Krbob.  C;  Constitutional  Law.  5;  Criminal 
fiAW.  2.  .3.  4 ;  Depositions.  1.  2;  Divorce,  3:  Insane  Febsons. 
1.  2;  Mandauus,  2.  .1:  Mines  and  Minebai.s.  2;  Statutes.  1 ; 
Tbial,  2 ;  Water  and  WATEHCoiHSEe.  1. 

CRIMINAL  LAW. 

1.   CONVKTION NOTirE    OP    APPEAL — RrFKICIEN'Cy— STATUTE. 

Rev.  Laws.  7^13.  provides  that,  on  nppent  from  a  conviction 
before  a  justl<'e.  appellant  shall  flle  with  the  JUNtlce  and  serve 
upon  the  district  nttoniey  a  notice,  setting  forth  the  character 
of  the  Judgment  and  his  Intention  to  ap|>enl  therefrom.  .\ 
notice  of  apiteal  was  addres.'ted  to  the  district  attome.v  and  to 
an  aetliiK  Justice  of  the  peace,  stating  that  defendant  intended 
to  appeal,  and  did  thereby  ajipeal.  from  n  <'onvictlon  In  the  Jus- 
tice court  of  receiving  and  buying  i>erHonai  property  from  an 
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Criminal  Law— C'm( in iicd. 

liitoxirated  ponwu,  and  from  tUe  Judgment  and  sentence  or  the 
JntitU-e  court  ImpoHing  h  flue,  and  In  the  alteruatlve  an  Imprlson- 
meiit.  upon  <]iiestlons  of  both  Inn-  and  Tact.  Held,  that  the 
notice  i>r  a]i]>eal  was  sufficient.    Jensen  v.  DUtrict  Court,  135. 

'2.    COUBTS SIUNICIPAL   COUBT— JCMBDKtlON CONBTITITIOKAL    AND 

Rtati-tobv  I'RoviaioNS. 

Const.,  art.  6,  sec.  6,  gives  to  district  courts  original  Jurisdic- 
tion In  cnwn  Involving  the  lecalit.v  of  any  tax.  nssesHnieut,  or 
inmiiclpul  fln<s  etc.:  section  8  i-equires  the  lefiisintiire  to  lieter- 
inine  the  iiumlier  of  juatlcen  of  the  pence  In  each  cit)'.  etc..  aod 
proTldes  that  Justice's  courtti  shall  not  have  Jurisdiction  of 
cases  conflicting  with  the  Jurisdiction  of  the  courts  of  record: 
and  section  II  re<niires  the  legislature  to  fix  by  law  the  Jnrisdic- 
tlon  of  niunicliuil  courts.  The  charter  of  the  cltj'  of  Reno 
(art.  14.  Hec.  I)  created  a  mnnicipal  court  hy  Kectlou  :t  gave 
it  Jurisdiction  an  then  provided  for  Justices  of  tlie  pence  ns  to 
civil  or  criminal  cases  for  the  violntion  of  an;  ordlnnui'c.  and 
liy  section  (I  provided  that  it  should  be  treated  as  a  Justice's 
court.  In  cnwe  its  proceedings  should  be  questioned.  Rev,  Laws, 
.">721.  relating  lo  transfer  of  causes  from  Justice's  conrt  provides 
that  the  parties  cannot  give  evidence  on  iiucsllons  involving 
the  legality  of  an.v  tax.  niunlclpa)  flue.  etc.  An  ordinance 
iuiiHtseil  a  certain  lic-ense  upon  every  attorney  practicing  bis 
profession  In  the  city,  payable  quarterly  In  accordance  trlth  the 
CTOss  receipts,  and  thereunder  petitioner  was  convicted  in  the 
inunicipni  court  and  couiniltted.  ffc/d,  where  the  Issue  liivoived 
the  legality  of  a  tax  and  the  constitutionality  of  the  ordinance 
linimsing  the  tax.  the  municipal  court  had  no  Jurisdiction,  and 
was  itound  to  transfer  the  proceedings  to  the  district  court  In 
lie  Dixon.  228. 
;!.  Courts — SIlsicipai.  Colrt— JiBisnicnoK—LiOALiTY  or  Tax — 
Cebtification  op  Question. 

In  such  case,  where  defendant  challenged  the  legsllty  of  tlie 

tax  or  questioned  the  constitutionality  of  the  ordinance  in  the 

municipal  court  that  court  was  ousted  of  Jurisdiction  and 

should  have  certified  the  pieadli^  to  the  district  wnirt.    Idem. 

4.  Courts— Mr  .N I  CI  PAL  Court— I'leaiiino^ — Vcbificatios, 

Xo  pica  by  a  defendant  In  a  Justice's  court  need  tie  verified. 
and  wuch  rule  applies  with  equal  force  to  the  municipal  court 

o.  False  Pretessks^By  Officer  or  Cobporation— Indictmekt. 

Indictment  charging  the  president  of  an  Insurance  corpon- 
tlou  with  ol>talnlng  money  by  selling  stock  under  false  pretenses 
stated  a  felonj-  under  Itev.  I..flwa.  (1701,  deflning  crime  of  obtain- 
ing money  nndcr  false  pretenses,  and  not  a  misdoneanor. 
under  set^tlon  1174.  prohibiting  officer  of  any  corporation  from 
mailing  false  reprc.wn  tat  Ions,  the  fact  that  the.  accused 
received  the  money  as  president  being  Immaterial.  In  Re 
Ciane,  il.'W, 

fi.  False  Pbetksses — Statvtohv  Provieioss, 

t^enei-al  Incorporation  T^ws.  sec.  73  (Rev.  Laws.  1174),  auk- 
lug  It  a  misdemeanor  for  olllcer  of  any  corporation  to  make  false 
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representations,  does  not  affect  the  crime  of  obtaining  money 
iiiuler  false  pretenses  deAned  by  Hev.  Laws,  6704.    Idem. 

7.  Habeas  Cobpl's — Gboundb  for  Relief— Defect b  in  Indictment. 

Defendant,  tonvlcted  of  obtaining  money  under  false  pre- 
tenses, having  had  objections  to  indictment  overruled,  was  pro- 
te<1ed  by  bis  remedy  of  api>eal  and  habeas  oorpm  tor  bis 
(llscbarge  wonid  not  He.    Mem. 

8.  I.vnicTUENT  AND  Infobuation — Statemkst  of  Ofpe.nse. 

Whether  the  ofTense  charged  he  a  felony  or  lulndemennor  is 
to  be  determined  by  tiie  Indictment's  statement  of  facta  and 
language  employed.    litem. 

In  view  of  Rev.  Ijiws.  70C2,  providing  that  evidence  tending 
to  prove  charge  need  not  he  stated  In  the  Indictment,  such  alle- 
gations wHl  be  rejected  as  mere  snrpluaage.    Idem. 

10.  MaYIIEU EVIDKNCE — SUFFICIENCY. 

Kvldence  held  to  show  permnneut  diHflgnren)ent  so  as  to  anp- 
l>ort  convleHon  of  mayhem.    State  v,  Bnkkou»e,  1. 

11.  MaTIIEM I^FOBMATION OBJECTION    TO    SUFPICIENCY^TlME. 

An  information  charging  mayhem  in  the  language  of  Rev. 
Lnns.  G41(i.  defining  the  offense  as  unlawfully  depriving  a 
lunuan  belug  of  a  member  of  his  body,  or  disfiguring  or  render- 
ing it  uselesN,  aiTch  as  slitting  the  ear,  without  charging  per- 
manent disfigurement,  which,  under  section  641S,  Is  necessary 
to  conviction.  Is  nevertheless  good  in  the  absence  of  demurrer. 

12.  Mayhem— I .\rosMATiON— SoFFiciEN cr\'— " Slit." 

Under  Rev.  Laws,  0416,  defining  mayhem  to  include  slitting 
the  ear  of  a  human  being,  and  In  view  of  section  G417,  stating 
that  It  Is  Immaterial  how  the  Injury  is  inflicted,  an  luformatlon 
charging  that  accused  bit  off  a  portion  of  nu  ear  of  one  C,  Is 
sutndent.  though  "silt"  may  be  broader  than  "bite."    Mem. 

in.  llAyiiEM— IssTRiCTioNs— iNcuran  Offenses. 

Under  conclusive  evidence  of  permanent  disfigurement.  It  Is 
not  error  to  refuxe  Instruction  permlttiiig  conviction  of  the  lesser 
(ifTeuse  of  nssanlt,  under  Rev.  Laws.  0418.  which  applies  Only  If 
]>ermanent  disflmiremeDt  Is  not  shown.    Idem. 

14.  Mayhem — Insteuctionh — Pebmane.'^t  Disfiourememt — Pauti- 

An  instruction  to  convict  if  permanent  disflgtiremcnt  Is 
shown,  though  incomplete.  In  failing  to  define  permanent  dis- 
flgnrement  is  not  prejudicial,  where  the  evidence  is  without 
confilct  as  to  extent  of  the  Injury  which  manifestly  was  a  per- 
ninnent  disfigurement,  especially  In  the  absence  of  request  for 
further  instruction.  Idem. 
W.  .Mayiikm — Sente ncb — Mi ^ iii l' m . 

Since  Rev.  Laws.  G41li.  providing  a  maximum  punishment 
for  mayhem  of  fourteen  years,  does  not  provide  a  minimum,  the 
Judge  may  fix  the  minimum  at  five  years,  under  section  7260,  as 
amended  by  Stats.  1915,  c.  157,  providing  that  If  no  minimum  Is 
fixed,  the  court  may  fix  It  at  one  to  five  years.    Idem. 
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DAUAGE8.    See  Evidence,  3;  Watis  and  WArERcoLKSEs,  3. 
DAMAGES   FOR   WRONGFUL    OARNISHMENT.      Sw   Gabxibh- 


DAMS.    See  EnncNcE,  3 ;  Waieb  ard  WATEKcorBSEs,  1.  2, 
DECLARATION  OF  HOMESTEAD.    See  Homestead.  2, 


DEEDS. 
I.  CossTBriTioN  nv  Pahties. 

In  suit  to  ijulet  title  agnlnst  a  defendniit  who  Bought  refnr- 
luutlon  of  hl3  deed  to  complj  with  iJlalntltTs  ngreement  to  eoD- 
vej-,  alleeed  In  the  answer,  where  the  parties  themselves  hud 
iTonRtriied  nu  amblKUons  provlalon  oF  the  Ai;i*eeiDeiit.  the  trial 
(«iirr  properl.v  refiifieil  to  auataln  the  defendant's  mutcntion 
contnir.v  thereto.    Carey  v.  Clark,  151. 

DEFECTS  IN  INDICTMENT.    See  Cbiiiinai,  Law,  7,  S. 

DEFENDANT.    See  Qiietisg  Title.  1. 

UEMimitKR.    See  I'LKADiNO.  2.  3,  4  ;  Qkietino  Title.  2. 

DEMUHRKR  TO  ENTIHE  PLEA  OH  ANSWER,    See  Pi-eading.  4. 

DEMURRER  TO  WHOLE  PLEADING  PARTIAIJ.T  GOOD.     See 

I'Lt:AMNO.  3. 

DENIAL  OF  AFFIRMATIVE  ANSWER.    See  Pleadisr.  .'i. 
DEPOSITIONS. 

1.  ANSWERINO    QUESTIOSS — CoNTfMACIOUB    ItFJfaAL  —  PESAI.TV 

Stbikinu  I'leadino. 

Where  plaintiff  In  elvinK  his  dqmaitlon  refused  under  ndvii-e 
and  coniuinnd  of  his  connael  to  answer  certnin  questions  until 
the  ennrt  had  ruled  that  the.v  should  and  must  be  annwered.  his 
refusal  was  tint  contumacious,  nor  was  he  a  recaleltrant  wit- 
ness, and  It  was  error,  before  ruling  that  the  questions  must  he 
nUHwered,  to  strike  his  TOmplaInt,    Roberson  v.  Kilbom.  423. 

2.  ASSWERIXO   QrtMTIOXS  —  CONTVIIACIOI'S    REKrSAl.  ■ — Pesalti"^ 

Stbikino  Pleading — Discretion  oe  CorsT. 

Coneeding  questions  propounded  In  taking  a  deposition  were 
l^al  and  pertinent  It  was  an  arbltrarj-  exercise  of  authority 
to  enter  Judfcnient  afcninst  defendant  before  clvlne  him  nn  oppor- 
tiinlty  to  answer  the  questions  propounded  and  ruled  to  be 
proper.    Mem. 

3.  Rkadixo  by  Otkkb  Pabty OWEtTlOX  BY  Pabt\'  Takixq. 

Where  testimony  legally  objectionable  In  substance  was  elic- 
ited from  the  plaintiff  on  cross-examination  by  his  attorneys  in 
Ills  deposition  taken  by  defendants,  and  the  deposition  was  read 
In  evidence  by  ptnlntlir  as  provided  for  by  Conip.  Laws.  35W. 
thereby  mating  the  dei>oaltlon  pinlntifTs  own  evidence  under 
the  provision  to  that  effect  of  section  3505.  nn  objection  mnde 
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by  defendnnts  od  the  trial  to  tbe  admlsBlon  of  sucb  objecttonable 
teBtliitouy  sbould  have  beeu  auatalned,  thougb  tbe  deposition 
was  taken  on  defendants'  motion,  ilnce.  under  a  furtber  provl- 
hIou  of  section  3504.  the  evidence  taken  In  a  deposition  Is  sub- 
ject to  alt  1et;al  exceptions.    McLcod  v.  Miller  A  Lur,  447. 

4.  TESTIUOW — OUJECTIOS  AT  Tbial, 

Tiie  objection  to  snch  substantlatlj  Inadiuisalble  evidence 
n-fiH  properly  mnile  nt  the  trlnl  Instead  of  nt  tbe  takinc  of  tbe 
deposition,  nnder  tbe  provision  of  Comp.  Laws,  3504,  that 
depositions  inny  be  nsed  upon  tbe  trial  suliject  to  all  legal 
exceptions.    Idem. 

PESCKNT  AXD  DISTRIBUTIOX. 

1.  Right  of  Heiks— Kbtatf.  in  Admin ibtratio^. 

Where  an  ndiiilnlstrator  or  executor  has  l>een  appointed,  and 
the  estate  is  in  tlie  course  of  probate,  it  Is  tlie  rlgUt  of  the  belra 
to  lunintaln  tiii  action  as  against  third  persons  for  the  posses- 
Hlon  of  the  realty.    Wren  v.  Dixon,  172. 

2.  Wills — Title— Time  op  Vestiwo. 

Under  the  statutory  provisions  and  procedure  relative  to  the 
estates  of  decedents,  the  title  to  real  estate  vests  In  the  heirs 
and  devisees  at  the  niouieut  of  the  death  of  the  testator  or 
intestate,  subject  only  to  the  right  of  possession  of  the  executor 
or  administrator  under  Kev.  L.awB.  5950,  for  tbe  payment  of  tbe 
debts  and  expenses  of  administration,  with  the  rlitht  in  the 
ndniinlstrator  to  possession  nntll  tbe  estate  Is  settled  or 
<lellvered  over  to  tlie  parties  entitled  by  the  order  of  tbe  pro- 
bate court.    Idem. 

DESIGXATION  OF  LEGATEES.    See  Charities.  3. 


DISBARMENT.    S^-c  Attorney  and  Client.  1,  2.  3. 

DISCRETION.    See  Manoaul's,  1,  2. 

DISCRETION  OF  TRIAL  COURT.     See  DBPosiTIo.va.  2;  Partseh- 

DISMiSSAL  AM>  NONSUIT. 

I  Ihw  the  essential  of  a  nonsuit  was  atmndonment 
of  the  cause  by  the  ptalntllT.    Danfortk  v.  Danforth,  435. 

2.  What  Conbtiti-tes — Dismissal  or  os  Merits. 

A  Judgment  apparently  on  tbe  merits  dismissing  the  libel  will 
not  l>e  considered  one  of  nonsuit  on  motion  of  defendant,  as 
nntttorized  by  Rev.  Laws.  5237.  subd.  5;  It  not  flppearing  defen- 
dant made  any  such  motion.    Idem, 

3.  What  Constitltes — Dismissal  ob  on  Mebits. 

Judgment  reading.  "And  now  nil  and  singular  in  tbe  premises 
being  seen,  heard  and  fully  understood,  and  tbe  material  facts 
nlleged  in  the  libel  not  sufficiently  proved  to  the  satisfaction  of 


:,.ndty  Google 


DiSHISSAL  AND  NONSUIT 


Dismissal  and  Nonsuit — Contimied. 

tbe  court,  said  libel  la  denied,"  Indicates,  not  au  abandonment 
of  ttie  cause  hj  platntllT,  the  essential  at  common  law  of  a  non- 
snlt,  bnt  tbat  the  caose  was  submitted  and  determined  on  tbe 
merits.    Idem. 
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DIVISION  OF  PROPERTY.    See  DivoacE.  1.  3. 

DIVORCE. 

1.  Actions — Division  ok  Pbofebty. 

Where  a  wife  procured  a  jud^ient  of  divorce  lu  n  foreign 
state  other  than  Nevada,  of  which  her  husband  was  n  resident, 
she  cannot,  on  the  ground  of  tbe  Uberalltj  of  the  Nevada  divorce 
laws,  maintain  an  action  for  the  division  of  couiuinnltj'  prop- 
erty situated  In  Nevada,  for  she  might  properly  hare  maintained 
her  suit  in  Nevada.    Keenan  v.  Kccnan,  351. 

2.  Actions— Necessity  or  Answer. 

An  answer  in  divorce  Is  not  necessary  for  a  Judgment  on  the 
merits  against  plalutllT.    Daiiforth  v,  Danforlh,  435. 

3.  Ai.iMONV — Division  of  I'bopebtv — Statute. 

Rev.  I.41WS,  2160,  declares  that  In  case  of  the  dlssDlutlon  of 
the  morringe  tbe  coiniuunity  iiropert^  must  tie  ajuallj  divided 
between  the  parties,  and  the  court  granting  tbe  decree  must 
make  such  division  oh  the  iinture  of  the  case  may  retjulre.  pro- 
vided that  when  the  decree  Is  rendered,  on  die  ground  of  adul- 
ter.v  or  extreme  cruelty,  the  paity  found  guilty  Is  entitled  only 
to  such  portion  of  the  coininuntt}-  property  an  the  court  iirantin^ 
the  deci'ee  nmy.  In  Its  discretion,  deem  Just  and  allow.  A  wife 
secured  lu  a  foi-elgn  state  a  decree  divorcing  her  from  her  hns- 
baud,  who  WHS  a  resident  of  the  State  of  Nevada,  in  which 
state  the  community  property  of  the  parties  was  situated.  Held. 
that  she  conld  not  thereafter  maintain  an  Independent  action 
In  the  Nevada  courts  to  secure  a  division  of  the  community 
property  pursuant  to  the  statute;  the  statute  Imving  reference 
only  to  the  court  granting  the  divorce.    Keenan  v,  Keenan,  ;i51, 

4.  Bona  Fide  Kesidence^Eviuence. 

Evidence  In  a  suit  for  divorce  held  sufficient  to  establish 
plnlntifTs  bona  fldc  I'eNidence  within  tbe  state,  though  she 
admitted  she  wiis  living  at  a  hotel  and  owned  no  projHfrty 
within  the  state,    ilcnilt  v.  Uen-itt,  385. 

5.  JUDQUENT CONBTHVCTION. 

In  a  suit  instituted  In  a  foreign  state  other  than  the  state  of 
Iter  husband's  residence  and  In  which  he  had  no  property  a 
wife  secured  n  decree  of  divorce.  Held,  that  such  deci-ee, 
though  treateii  iis  one  in  rem.  dissolving  the  bonds  of  matrl- 
inoTiy,  has  uo  binding  effect  in  personam  ngslust  tbe  defendant 
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husband,  though  he  was  p«raonallj  served  witli  process  lu  the 
fltate  ot  his  residence,  for  aucb  service  did  not  bring  hlui  n-lttiiu 
the  Jurisdiction  of  the  foreltni  court.    Keenan  v.  Ktciian.  331. 

G.    Jl-BIBDICTION. 

A  complaint  lu  divorce  alleging  plnlntlfTs  residence  In  W. 
county,  that  defendant  Is  wltbln  tbe  JurlsdlctEou  of  the  coiii't 
Bud  can  be  served  In  W,  county,  gives  the  court  Jurisdiction 
under  act  of  Febmary  23,  IDIS  (Stats.  1915,  c.  28),  section  1. 
amending  Stats.  1861,  c.  33,  sec.  22.  giving  Jurisdiction  If  defen- 
dant can  be  found  In  the  couuty.    J/erriH  v.  Herritt,  385. 

7.   JUMISDimON COUFLAIKT. 

Under  Stats.  1915,  c.  28.  sec.  1.  providing  that  divorce  may  be 
obtained  by  complalut  to  the  court  of  the  county  In  which  the 
cause  therefor  accrued,  or  In  which  defendant  shall  reside  or 
be  found,  or  In  which  plaintiff  resides.  If  tbe  parties  last  cohab- 
ited there,  or  In  wblcb  plaintiff  shall  hnve  resided  for  six 
months,  the  complaint  of  a  husband,  not  alleging  his  residence 
In  the  county,  but  merely  that  he  Is  now  therein,  does  not  bring 
hie  status  wltbln  the  Jurisdiction  of  the  court,  the  matrimonlnl 
domicile  of  the  parties  being  In  another  state,  and  tbe  marital 
offenses  complained  of  being  snch  as  might  have  been  deter- 
mined by  the  couits  of  the  matrimonial  domicile,  though  tlie 
complaint  alleges  tbnt  defendant  can  be  found  In  and  Is  a  resi- 
dent of  the  county,  tbe  right  of  the  wife  to  aniulre  another 
domicile  Hcparate  from  him,  where  tbeir  unity  Is  dissolved,  not 
availing  him.  AtpinKaU  v.  AtpititraU,  .'iS. 
See  C0UW8,  3 ;  Judouent,  2,  .1,  8, 

DOMICILE. 

1.  EtTErr  OF  Makruue. 

At  common  law.  It  was  a  well-founded  rule  that  a  woman  on 
her  marriage  lost  her  own  domicile  and  acquired  that  of  her 
husband,    ilei-ritl  v.  Uerritt,  385. 

2.  Wife's  RmiiT  TO  AcQuiBE. 

A  wife  may  acquire  and  nmintain  a  ilomldle  separate  from 
that  of  her  husband.    Mem. 
See  Divorce,  7. 
EFFECT  OK  MARRIAGE.    See  Domicile,  1. 
EFFECT  OF  REPEAL  OF  STATUTE.     See  Municipal  Coiipoba- 

TIOSS,  4. 

ELKOFlOys. 
1.  Mandamus — -XoMiNATmNH— Vacancies. 

Stats.  1913.  c.  285,  sec.  44,  the  general  election  law,  provides 
that,  should  n  vacancy  oci-ur  In  the  nominees  for  an.v  ofllce.  It 
may  l>e  filled  before  election  day  by  the  committee  to  which 
Miwh  power  hos  been  delegated,  and  Stats.  Wl."),  c.  28.1,  regulat- 
ing nominations  for  public  oHlce  by  primaries,  cimveiitlons,  petl. 
tlons.  etc,  by  section  2C  provides  that  vacancies  In  nomlnatlonn 
occurring  sfter  any  party  couventloii  shall  be  Qlled  by  the  party 
committee,  etc.  Tbe  Democratic  county  convention  nominated 
a  candidate  for  clerk  and  treasnrer.  and  on  his  declination  took 
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V.  1  j;(Tio  N  § — Coil  lliiHod. 

uo  fnrttier  action  and  left  the  place  blank  1u  tlie  certificate  of 
nomiDatloii.  and  adjourued  nitboiit  delegating  any  autborlty 
to  its  committee.  Iiut  the  executive  board  of  the  committee 
died  a  i.«rtlflcate  of  nomination.  Held,  tliat  the  flliiig  of  such 
certincate  was  unauthorized,  and  that  mandamus  wonld  Issue 
to  coni[>el  the  (?ouuty  elerb  to  exclude  from  the  ballotB  at  s 
coming  general  election  the  name  of  the  candidate  contained 
In  Huch  <'ertlllcate.    Stale  r.  WiUoii,  131. 

KMBALMER'S  LICENSE.    See  Licenses,  1. 

ENFORCEMENT  OF  LIENS.    See  Jobticeb  or  THK  PEAt-E.  3. 

KST.VBLISIIMENT  OF  HOMESTE.VD.    See  Homestead,  1. 


ESTATES.    See  Chawtiks,  1.  2,  3,  4.  5. 

KSTATES  IN  ADMINISTRATION.      See   Dkscent   , 


ESTOi'l'BL.    See  JtisTicEa  or  the  Peace.  1 ;  Religiodb  Societies.  1, 
EVIDENCE. 

1.  COKTBOL  OF  TESTIUONY  BY  PHYSICAL  FACTS. 

Pbyslcol  facts  will  control  testimon.v.    Caret/  v.  Clark,  151. 

2.  Expebts — Ultimate  Facts. 

Where,  because  tbe.v  are  unknown,  it  Is  impossible  to  apply 
flxcd  natural  laws  to  tlie  solution  of  nn  Issne,  expert  testtiuony 
may  he  considered  as  well  as  facts  established  by  the  testlntooy 
of  other  witnessea  as  the  best  means  available  of  detenutntng 
the  tnitb.  ilcLeod  t.  Jfdfci-  d  Lux.  447. 
:(.  Opinion — Extent  or  Damaoe. 

In  an  action  for  Che  overflow  of  plalntilTs  ranch  from  defen- 
dants' dam.  It  was  error  to  allow  a  witness  to  give  bis  opinion 
as  to  the  extent  of  the  damage  done ;  the  proper  method  being 
to  have  the  witness  testify  to  the  value  of  the  ranch  before  and 
after  the  overflow.  Idem. 
i.  Opinion — Utimate  Fact. 

In  an  action  for  the  overdow  of  plaintllTs  ranch  by  defoi- 
dantH'  dam.  wliere  nonexpert  witnesses  testified  In  tletall  to 
tlie  facts  ns  to  previous  overflows,  and  the  location  of  Taiious 
daina  and  ditches  was  minutely  described  by  tbem.  the  opinlous 
of  such  witnesses  as  to  whether  defendants'  dam  caused  the 
overflow  should  have  been  excluded,  as  witnesses  cannot  testify 
to  matters  of  ultimate  fact,  except  where  It  Is  Impossible  for 
tliem  to  detail  the  evidentiary  facta  so  as  to  enable  tbe  Jury  to 
draw  a  conclusion.  Idem. 
5.  Opinions — ITltimate  Fact — Exclusion. 

Where,  in  an  action  for  the  overflow  of  plalntltTs  ranch  by 
defendant's  dam.  nonex|>ert  witnesses  testified  In  detail  to  tlie 
facts  as  to  previous  overflows,  and  the  location  of  various 
dams  and  ditches  was  minutely  described  by  them,  the  opinion 
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Filing  Cost  Bill 


of  sucb  witnesses  es  to  whetber  defendaats'  dam  caused  tbe 
overflow  Rhoiild  have  been  excluded,  since  witnesses  cannot 
testlfj'  to  matters  of  ulttmnte  fnct,  escept  where  It  le  linposslbte 
for  them  to  detoll  the  evidentiary  facts  so  ns  to  ennble  the  Jur>- 
to  draw  a  condnslou,  Mem. 
II.  I'livsicAr.  Law — Rekutatio-n. 

Where  tlic  testimony  of  witnesses  Is  refuted  by  physical  law 
or  matters  of  comnion  knowledge,  no  protintlve  force  ciiu  be 
allowed  sncb  testimony.  Itlfin. 
See  Aniualh.  1 :  Appeal  anb  Ebbob.  0,  T,  0.  10,  11;  Attokney  and 
CUE»T,  2.  3;  CiiuiNAi.  Law,  I>,  10,  13.  14;  Depositions,  3,  4: 
DivoHCE,  4 ;  Gi>T8, 1 ;  Homestead.  1 ;  Juogment,  2,  8 ;  Wuja,  2. 

EVIDENCE  STATED  IN  INDICTMENT.    Sec  Cbimihal  Law,  9. 
EVIDENCE  TO  SUPPORT  FINDINGS.    See  Appeal  and  Bbbob,  7. 
EXCEPTIONS.    See  Appeal  AND  Erbob,  1;  Depositions,  3,  4. 
EXCLUSION  OF  OPINION  AS  TO  ULTIMATE  FACT.     See  Bv|. 

See    Limitation    of 

E.XEMPTION.    See  Taxation,  .^. 

EXE.Ml-riOX  FROM  FORCED  SALE.    See  Homestead,  2. 

EXPECTAXCY.    See  Husband  AND  Wife,  1;  Ta; 

EXPERTS.    See  Evidence,  2,  4,  5. 

EXTENT  OF  DAMAGE.    See  Evidence,  3. 

F.iCTS.    See  Evidence,  5 ;  Tbial.  3. 


F.ilLURE  TO  DENY  AFFIRMATIVE  ANSWER.     See  Plkadimo,  0. 

FAILURE    TO    ESTABLISH    ALLEG.ITIONS.      See    Wateb    and 
Wa' 


FAILURE  TO  OBJECT  TO  ANSWER.    See  Quietino  TrlXE.  2. 

F.VLSE  niETENSES.     See  Criminal  Law,  5.  6,  7. 

I'EDEllAL  QUESTION.    See  Covbts.  1.  4. 

FEDERAL  SUI'REME  COURT.    See  Coubts,  1.  4. 

FEIXIXV.    See  Cbiminal  Law,  5, 8. 

FILING  ASSIGNMENT  OF  ERRORS.  See  Appeal  and  Ebbob.  2,  3,  i 

filing  copy  of  iv3ints  and  au: 
Ebbob.  4. 

FILING  COST  BILL.    See  Costs,  1. 
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586  Final  Judgment  i*"!*  ^'^• 

FINAL  JUDGMENT.    See  Inbane  Pebsons,  2. 

b  INDINGS.    See  Appeal  and  Ebbob,  0,  T. 

FINDINGS    ON    CONFLICTING    EVIDENCE,      See    Appeal    asd 
Bbbob,  10. 

FLOWAGB.    See  Water  and  Watebcolbbes,  2. 

FORCED  SALE.    See  IIomkbtkah,  Z 


FOREIGN  DECREE.    See  Judouest,  2,  3,  S. 
FOREIGN  STATE.    See  Divobce,  1,  3,  5. 
FORMER  JUDGMENT.    See  Judgment,  3.  4,  5,  7. 
FRATERNAL  ORDERS.    See  Chabities,  1,  3,  5. 
FUNCTION  OF  MANDAMUS.    See  Mandamds,  1,  2,  3.  4,  5. 
FUNDS.    See  MvmtiPM.  Cobpobations,  1,  4. 
FUTURE  INJURY,     See  Water  and  WATERCorBSES.  3. 

GARNISHMENT. 

1.  WBONGrUL  Gahnirmuent — Damaqes. 

Tile  flMlitiiee  of  n  Judgment  iiiny  recover  daniSEes  for  the 
period  a  wrougfal  gnnilatament  of  It  remained  In  force,  although 
the  judfnneitt  debtor  on  tlie  day  following  such  gaml^ment 
iuHtltiited  Interpleader  pro<-eedlngs  and  pnld  the  money  into 
onnrt.    Mclntoth  v.  Knox.  403. 

2.  Wsonocul  Garnishment — Damaoes, 

The  flBslRnee  of  n  judgment  wrongfuil.v  gamisbed  may  recover 
iittorne.v's  teen  |>aid  in  Interplender  pit>eeedings  Instituted  by 
tlie  gnrulshed  Judgment  debtor.    Idem. 

3.  Wronofui,  Garnishment — LuBH.tTr. 

Tbe  aBsigiiee  of  a  Jndgineut  may  i-ecover  damages  for  Itn 
ivroiiKfni  garnisbmeut  hi  au  action  to  wliicti  he  Is  not  n  partj- 
without  showing  malice  or  suing  on  the  attainment  bond  or 
under  Bi)eclflc  statutory  authority.    Mem. 
See  Ji-jwiiENT.  1. 
GENERAL  FUND.    Sec  MuNiciPAt  Corporations.  4. 
GENERAL  OBJKCTIONS.    See  Appeal  and  Ebror,  9. 
GIFTS. 

1.    I^NT> — Sl'FFICIENCr  OF  EVIDENCE. 

Evidence  1u  a  suit  to  quiet  title  to  land  occupied  by  a  Joss 
houxe  held  to  show  a  gift  of  snch  land  to  a  Joss  bouse  sodetj'. 
«M  Lee  V.  Peck.  20. 
See  I'ERPETriTiES,  1 ;  REr.ioious  Societies,  1,  2. 
"GOES  TO."    See  Husband  and  Wife,  1. 
GRAZING.    See  A?(iuals,  1,  2. 
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GROUNDS  FOR  DISBARMENT,    8«e  Attobney  AND  Cubht,  ].  2. 

GROUNDS  FOR  REVIEW.    See  Appeal  and  Erbob,  8,  9. 

GUARDIAN.    See  InsA:<E  Pebbonb,  1.  2. 

HABEAS  CORPUS.    See  Cbiminal  Law,  7. 

HARMLESS  ERROR.    See  Appeai,  and  Ekbob,  11. 

HARMONIZING  PARTS  OF  ACT.     See  STATUTE.  1. 

HEIRS.    See  Descent  a  so  Distbibutiom,  1,  2. 

"HELD."    See  Hcsband  and  Wite,  1. 

HOME  "NEAR"  A  CITY.    See  Chabities,  2. 

HOME  "WORTHY  OF  ITS  NAME."    Se«  Chabities,  1,  3. 

HOMESTEAD. 

1.  Ertabishuent — Notice  to  Thibd  Pabtieb. 

Occupancy  by  tbe  family  Is  prima  fade  evidence  to  tbtrd 
parties  of  tbe  boineetead  nature  of  tbe  premises.  First  yational 
Bank  v.  Mepeis,  284. 

2.  Intebest  of  Wife — Pbotection — "To  Be  Selected." 

Cooat.,  art.  4.  sec.  30,  declares  tbat  a  homestead  ns  provided 
by  law  sIibII  be  exempt  from  forced  sale,  and  aball  not  be 
alienated  without  tbe  Joint  consent  of  the  husband  and  wife, 
and  that  laws  shall  be  enacted  providing  fur  the  recording  of 
such  homestead.  Stats.  1864-05,  c.  72,  provides  that  a  selected 
hontestead  shall  be  exempt  from  forced  sale,  and  tbat  the 
selection  shall  be  made  by  recordhig  Intention  In  writing.  Ameu- 
datory  act,  Stats.  1907,  c,  20,  provides  that  no  deed  or  mort- 
gage of  a  boniestend.  whether  n  declaration  has  been  filed  or 
not,  shall  be  valid,  unless  both  tbe  husband  and  wife  executed 
and  acknowledged  tbe  same.  Held,  that  although  a  homestead 
was  not  registered  as  required  by  law,  the  husband's  sole  <'on- 
veyauce  or  Incimibrnuce  of  it  did  not  affect  tbe  wife's  rigbt  In 
the  homestead,  wbicb  could  not  be  alienated  unless  the  Instru- 
ment was  executed  niid  given  by  both.    Idem. 

HOUSE  OF  ILL-FAME.    See  Ixtoxicatino  Liqitohs,  1. 

HUSBAND  AND  WIFE. 
1,  Community  Propebty — Xatube  of  Wife's  iNTEBtaT — Statutk — 

Tbe  use  of  tbe  expression  "goes  to"  the  wife  in  Rev.  Laws, 
21fl5.  dllTei-ent  from  the  expression  "iseloiigs  to"  tbe  husband  In 
sec.  21(14,  does  not  show  an  intention  of  tbe  l^lslature  that  the 
interest  of  the  wife  In  tbe  community  should  vest  only  after  the 
husband's  death,  in  view  of  Const.,  art  4,  sec,  31,  requiring 
laws  to  be  passed  dohnlnt:  the  rights  of  tbe  wife  to  property 
held  In  common  with  her  husband,  since  "held"  does  not  convey 
tbe  Idea  of  mere  expectancy,  but  Imports  ownership.  In  Re 
WilUams,  241. 
See  Homestead,  2 :  Mabriaoic.  2 ;  Taxation,  2;  Trial.  1. 


t^Cooglc 


588  Illegal  Consideration  i4otbNeT. 

ILLEGAL  CONSIDERATION.    See  Sales,  1.  2. 

ILLICIT  COHABITATION.    See  Mabbuoe.  2. 

ILLICIT  OR  MERlTrniriOUS  RELATIONSIIII*.     See  Tbiai.  1. 

IMPOSSIBILITY  OF  PRRFORSIANCK.     See  Costba(T8.  1. 

IXCLVDEI)  OFKENSKR.    SeeCnlUINAi,  J^w,  i:i. 

I.NDEI'EXDIiNT  ACTS.    See  Water  asd  Watebcoibses.  2, 

INDICTMENT.    See  Chimisal  Law,  5.  7.  8.  ft. 

INDHrrMEXT  and  information.    See  CBiMiNAi.  Law,  8.  0. 

IXDIVini'AL  JUDGMENT.    See  ['art  nebs  nil-.  1. 

INFORMATION.    See  Cbiuijjal  Law.  11,  12. 

INHERITANCE  TAX.    See  Taxation,  2. 

INJURIES.    See  Mabteb  and  Servant,  1. 

INSANE  PERSONS. 

1.  APPOINTUKNT     OF     GUABDIAN REVIEW— STAV     OF     I'ROCEEDINGS 

IIXIIERTAKINO  OX  APPBAl. 

As  proeediire  under  Rev.  I^awB.  0102,  Is  not  a  case  provided 
for  III  eirll  iirnctlee  net.  iiet-n.  404.  4<^.  408.  and  409  (R«t.  Laws. 
ram.  KM",  TtViO,  and  53511,  the  perfection  of  an  appeal  by 
glvlnK  the  undertaking  nn  prewrlbed  by  section  40*  stays  pro- 
ceedings in  tbe  court  tielow  upnn  the  judtrment  and  order 
appealetl  from,  under  speclltc  provision  of  Rev.  T^aws.  5355, 
O'Dounrll  v.  DlHtiict  Court.  42fi, 

2.  APPOINTUENT  of  GUABDIAN^RIOHT  TO  Appeai- 

Const.,  art.  It.  aec.  4.  vests  tlie  supreme  court  witli  nm>ellate 
Jurisdiction  In  all  cases  In  eipilty.  Rev,  I^ws,  48>S2,  Is  to  the 
same  effect.  Section  483.1  empowers  tile  siipreuie  court  to 
reviMV  on  npiieal  n  jndtiment  In  a  iiroceeding  commenced  in  a 
district  court  when  tbe  nintter  In  dispute  Is  embraced  in  the 
general  Jurisdiction  of  the  supreme  court.  Section  5321)  pro- 
vides that  an  ap]>eal  mnj'  be  taken  frou)  ii  final  Judgmmt  or 
ni>eclnl  proceeding  conunenced  In  ttie  court  In  which  tlie  Judg- 
ment is  rendered.  Section  G1U2  provldea  for  petition  for  the 
appointment  of  a  guardian  for  Insane  persons.  Held,  tlmt  snch 
]iroceediiig  is  equitable,  nnd  the  Judgment  appointing  tbe  guar- 
dian for  a  mentally  eufceiiled  iwrson  Is  flnai.  so  that  an  appeal 
lies.    Idem. 

INSTRUCTION  AS  TO  COMMON-LAW  MARBIAQE.    See  Trial.  1. 

INSTRUCTIONS  TO  JURY.    See  Criuihal  Law.  13.  14. 

INSTRUMENTS.    See  R[3h>bmation  of  Instrumehts.  I. 

INTENT.    See  Statitks.  2. 

INTENTION  OF  TESTATOR.    See  Chabities.  2, 4,  5 :  WitLs,  1, 2.  S. 

INTEREST  OF  DEFRSDANT.    See  Quietimg  Tm.E,  1, 
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INTEREST  OF  WIFE.    See  Homestead.  2. 
INTERPLEADER.    See  Gabnishuent.  I.  2. 
INTERPLEADER  PROCEEDINGS.     See  Judosient,  1. 
INTOXICATING  LIQUORS. 

].    CtoNTBAtTS VaI.IDITI- XoTK  FOR  PWCE. 

A  note  Tor  bnlauce  of  Indebtediiewi  for  ll(|iiors  sold  and 
delivered  to  tbe  maker,  cujjftged  In  ciiiidiictlDg  a  house  of  111-fanie 
wltblD  the  restricted  distance  from  a  cliurcb.  was  not  Invalid. 
thougl)  tlie  Neller  kuew  the  llqnore  would  be  resold  upon  the 
premises ;  there  being  notblug  unlawful  hi  the  sale  Dor  any 
law  prohibiting  sale  of  liquors  at  sncb  boune,  since  the  bu.ver 
had  a  liceiise  to  sell  liquor  there.  Look  v.  Larsrn,  157. 
Z  State  Ijcenhes  fob  City  Retail  Sales — Dispositios  of  Mosey 
— "AMorNT." 

Diider  Revenue  Act  of  ISlu  (Stats.  1015,  c.  ITS),  sec.;!,  requir- 
ing persons  dUposluK  of  liquor  "In  less  iiuantltieH  than  a  quart." 
In  a  city,  to  tnke  out  a  county  license  from  the  sherllT ;  section 
n.  requiring  persons  setlinf:  liquor  either  at  retail  or  wholesale. 
In  addition  to  other  licenses,  to  take  out  a  state  license,  section 
8  providing  for  tbe  RherilT.  as  ex  ofUcio  collector.  Issuing  and 
<'ollectlng  for,  a  retail  llanor  license  to  one  engaged  in  selling 
liquor  in  quantities  less  than  five  f;ailons.  section  0,  requiring 
one  selling  liquor  In  i|nnutitles  in  excess  of  Ave  gnilous  to  take 
out  a  ivliolesate  state  liquor  license,  section  10,  providing  that 
monthly  the  slierlfT  sbnli  pay  to  tbe  county  treasurer  "all" 
money  received  by  him  for  state  liquor  licenses,  "in  like  mnnner 
and  form  as  Is  hereinafter  provided  for  the  pn.vment  of  county 
license  moneys,"  and  that  In  a  county  having  a  city  therein  he 
shall  pay  to  It  one-half  of  the  "amount"  of  license  moneys  col- 
lected for  disposition  of  liquors  in  less  quantities  than  a  <|iinrt. 
within  Its  limits,  half  of  tiie  amount  from  state  as  well  as 
county  licenses  for  such  dlsiwsltlon  In  quantities  less  tlian  a 
quart  is  to  be  paid  the  city,  and  the  bnlani'e  only  to  the  county 
treasurer,  so  that  such  imlf  payable  to  the  city  is  not  included 
in  "all  moneys  received"  by  the  conntv  treasurer  for  state  liquor 
licenses  "In  accordance  with  the  provisions  of  this  act"  for 
wlilch  section  11  requires  him  to  account  to  the  state  treasurer. 
the  word  "amohnt,"  in  section  10,  referring  to  the  total  of  two 
sums  (citing  Words  and  Phrases.  Second  Series.  Amount). 
8tat<\.niU.  110. 

JOINT  CONSENT.    See  Homkmteao.  2. 

JUDGMENT. 

1.  CoN<■u-slv^:^Kss. 

Where  a  Judgment  debtor  Instituted  inten>leader  proceedings 
nixni  lielng  gai-nlslied.  but  the  right  of  a  ctahnaut  to  recover 
attorney's  fees  was  not  made  an  Issue  nor  decided  In  such  suit. 
tbe  question  is  not  rendered  re*  juilicata  so  as  to  prevent  recov- 
ery of  such  fees  In  on  action  by  the  claimant  for  the  wrongful 
garnishment  of  stii'h  Judgment.    Mcliitonh  v.  Knot.  40ft. 

2.  FoREios  Decree — Pi.kaiuno  ani>  Proof. 

White  under  Rev.  I^ws,  ROTO,  tlie  answer  pleading  as  rt-s 
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J  looMENT — Conlin  u  ed. 

judicata  a  Judgiueut  of  a  court  of  anotlier  sUte.  denying 
aivorce,  as  to  nhlch  no  presumption  of  regularity  of  proceedings 
obtains,  need  uot  plead  tbe  Jurisdictional  facts,  yet.  the  rq>]y 
deuylug  tlie  I'enUerlug  of  tbe  judgment,  tbey  must  be  proven, 
except  those  adiiilttei]  by  the  reply.    Danforlh  v.  Danforth,  435. 

3.  t'UREJON   Jl'IKIUETlT — ^.\CTIONS  UPOH. 

While  an  action  may  t>e  maintained  In  one  state  on  a  Jndg- 
iiieut  or  (iM'ree  rendered  In  another,  such  Judgment  must  t>e 
valid,  and  It  will  sujiport  no  action  where  rendered  against  a 
nonresident,  who  was  not  served  within  the  state  and  did  not 
appear.    Kcciian  v,  Kceiian.  351. 

4.  JrDQMEKT  AS  BAR— QUESTIOK  OF  FaIT. 

The  truth  of  a  auincieutly  alleged  i>len  of  former  Judgment 
nCTecting  the  same  parties  and  the  same  snliject-nintter  as 
involved  In  tlie  present  cane  was  for  the  trial  conrt.  if  the  plea 
was  denied.    Bvaiard  v.  lletropoKt  L.  Co..  8!l. 

3.    I'LEADl.^n — ItES  ADJL'UICATA. 

In  an  action  to  restrain  tbe  diversion  of  water,  all^atlmis 
of  defendant's  affinnative  answer  setting  forth  the  conrt,  the 
.Inrlsdictlon.  tlie  subject-matter,  and  tbe  scope  and  effect  of  a 
fanner  action,  plaintiff's  connection  with  the  subject-matter, 
the  flnni  Judgment  Itearlng  upon  and  hnvliig  to  do  with  that 
matter,  tlie  <'omiuiiii  and  xeueral  interest  of  plaintiff  In  that 
subject-matter,  and  his  connection  with  the  force  and  effect  of 
the  former  Judgment,  was  sufBcleut  to  constitute  a  proper 
pleading  of  former  Judgment  affecting  the  parties.  Idem. 
C  Pkocess — -Servick — \'alidity. 

I'rocess  ciiiniot  run  beyond  the  borders  of  the  state,  and  a 
constructive  service  by  publication  or  personal  service  on  a 
nonresident  will  uot  support  a  decree  in  pei-»o»ant.  thoi^  it 
may  snpirart  a  decree  affecting  property  within  the  state  where 
process  is  Issued.  Kfcnan  v.  A'cenon,  351. 
T.  Res  AiMuiiicATA. 

Where  plaintiff  was  a  party  to  a  former  action,  and  the 
matter  adjudicated  therein  was  the  same  as  that  sought  to  be 
presently  adjudicated,  plaintiff  is  bound  by  the  Judgment  in  tbe 
former  action,  and  cannot  seeli  relief,  against  the  successors  to 
the  l>enefl claries  of  the  fonner  judgment  Inconsistent  with  It. 
Bernard  v.  iicti-opolU  L.  Co.,  Si). 

5.  Res  Adjudicata^Xatuhe  of  Law  of  Otueb  State — Pleading 

ASD  Proof. 

If  a  judgment  of  anotiier  state,  pleaded  as  rc»  judicata,  could 
iinder  a  rule  of  that  state  be  merely  one  of  nonsuit  which  it 
could  not  be  under  the  laws  of  this  state,  such  rule  must  be 
pleaded  and  proven.    Danforth  v.  Danforth.  435. 
9.  Service  of  Pimhesh — Substituted  Service. 

A  judgment  on  substituted  service  of  summons  is  enforceable 
only  on  the  property  within  the  state  out  of  which  summons  is 
issued.    Keeiian  v.  Kcvnan.  351. 
See  Divorce,  ,'i ;  GABsisnMEXT.  1,  2,  3 ;  Tssase  Pebsohs.  2 ;  Man- 
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40th  .xev.)  Land  Conveyed  591 

Jl'DGSIENT  AGAINST  PARTNKRS.    See  Pabtserbhip,  1. 

JUDGMENT  AS  BAR.    Sec  JrixjMEST,  4.  7. 

JUDGMENT  IN  FOREIGN  STATE.    See  Appeal  asd  Erbob,  11. 

JURISDICTION.  See  Couktb,  2,  4;  Cbiminal  Law.  2.  3;  Divobce. 
5.  G,  7;  Insane  Pebbons,  2;  Justices  of  the  Peace.  1.  2,  3; 
Maxdaml's.  2 ;  Part.nerbrip,  1 ;  Prohibition,  1. 

JUSTICES  OF  THE  PEACE. 

1.  Appeal — Jitrisdiction — Distbict  Court — Consent. 

Wliere  the  Justice's  court  bad  no  Jurlsdlctiou  of  n  suit  to 
eiifor<-e  iiieclmnlcs'  Ileus  wherein  the  ngKi-e);nte  niiioimt  involved 
exceeded  ?300,  but  where  the  district  court  liad  oricitinl  con- 
current jurisdiction  of  the  sutiject- matter,  n-itliout  such  limita- 
tion as  to  amount,  and  wliere  the  defettdnnt  therein,  after 
JudRiueiit  for  tiie  pialntlfT  mid  tbc  Interveulni;  claimants, 
appealed  to  the  district  court,  where  trial  was  had  without 
any  question  beluK  raised  as  to  Its  Jurisdiction,  he  was  estopped 
to  thereafter  question  the  district  court's  jurisdiction  on  the 
ground  that  it  bad  no  iirester  jnrlsdictlou  on  agtpeal  tiian  the 
Justice's  court.    PhUHp*  v.  SnoKden  Placer  Co..  (Ml. 

2,  Appeal — J ubisdictiok— Jurisdiction  of  Lower  Court. 

Ttie  general  rule  is  that  the  district  court  nct|uires  no  juris- 
[llction  to  try  n  cause  on  appeal  ti-oni  a  Justice's  court,  where  the 
justice's  court  was  without  Jurisdiction  to  entertain  the  case 
and  render  judgment  therein.  Idem. 
:;.  Liens  —  En>-obceuext  —  Jt'Bisiiu Tioif  —  CoNsTn itional  and 
Statutorv  Provisions — "SvM  Involved." 

Const,  art.  6,  sec.  8,  enacted  while  Stats.  ISOI.  c.  l.'i,  was  In 
force  In  the  territory,  pi'ovidluK  for  the  foreclosing  of  all  ileus 
In  one  action,  requires  the  legislature  to  fix  the  powera  of  Jus- 
tices of  tl)e  peace,  and  authorizes  it  to  confer  jurisdiction  upon 
them,  concurrent  witli  the  district  courts,  of  actious  to  enforce' 
mechanics'  liens  wherein  tlie  amount  does  not  exceed  t^SOO.  Rev. 
Laws.  !>T14,  Is  to  the  same  effect,  and  section  2224  allows  any 
nnmljer  of  lien  claimants  to  join  In  tiie  same  action  niid  the 
court  to  consolidate  separate  actious :  and  section  2227  provides 
tiiat  such  liens  may  be  enfoi-ced  by  an  action  iu  any  court  of 
competent  jurisdiction,  and.  as  amended  by  Stnts.  1907,  c.  90. 
applies  to  mechanic's  Hen  prOceediuRS  in  Ju8tk«'3  court  where 
the  sum  involved  does  not  esceed  J.TOO,  Held,  that  the  words 
"sum  involved"  mean  the  nuin  involved  in  tiie  several  liens 
embraced  in  a  suit,  and  that  a  justice's  court  had  no  Jurisdic- 
tion of  an  action  to  foreclose  mechanics'  liens,  where  the  total 
amount  of  the  liens  exceeds  f.SO0.  notwithstanding  each  of  the 
liens  is  for  a  less  amount.  Idem. 
See  Cbiminal  Law,  1.  2,  3.  4 ;  Mines  asd  Miskbals.  2. 

LABOR.    SecQi-ANTUJf  JIEBUIT.  1. 

L.\ND.    See  Oi»-rs.  1. 

LAND  CONVEYED.    See  Bou.ndabies.  1. 
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LAI'S  FILING.    8ee  Appeal  and  Ebrob,  2,  3,  5. 
LEGAL  KXCEPT10N8.    8w  Depositiobs.  3.  4. 
LEGALITY  OF  LICBXSK  TAX.    See  Ckiminal  Law.  2. 
LEGATEES.    See  Ciiabitikh,  3. 
LBGISI^TIVE  INTENT.     See  Statutes.  2. 
LEGISLATI'RE.    See  Musicipal  Cobporatioks,  1.  2. 
LIABILITY.    See  Mechanics*  Liens.  1;  Mines  and  Minebai.s.  1. 
LIABILITY  FOR  INDEPENDENT  ACTS.    See  Watee  and  Wateb- 

SAL  TO  TRANSFER  STOCK.    See  Twher 

LICENSE  TAX  ON  ATTORNEYS.    See  Criminal  I^*w.  2.  S. 

LICENSES. 
1.  EuiiALMER's  License— "Shall." 

Ait  ufted  !□  act  Approved  February  20, 1909  (Itei.  Lows,  4403). 
Kpctlon  9,  provIdlDfi;  tbnt  the  state  board  ot  embalniers  sball 
reeoftiiize  11peiit4i>s  Issued  In  niiother  state,  and  on  presentation 
thereof  shnll  Isaiie  the  rpRiilnr  llceiise  to  the  holders,  the  ivord 
"Bhall"  la  not  eqniTalent  to  "ma.v,"  but  Is  mandator.v.  Eiiily  r. 
Board  of  tmlialmrrf.  XSt. 
See  iNTOXH'ATiNu  LiijroBfl.  3. 

I'EAcE.  1.  3;    MECHA.Mra'  Liens.  1: 


LIMIT  OF  LEGISLATION.    See  Coxbtitutiosai.  Ij.w,  .t. 

LIMITATION  OF  ACTIONS, 

1.  Bab  Against  Tbistek— Ricjiit  of  Cestui  Qie  Tarsr. 

Whenever  a  right  of  action  In  n  trustee  with  the  leffnl  title 
Is  barred  bj'  limitations,  the  right  of  the  cchIhI  line  trust  Is  also 
barre<l.  but.  if  the  IckhI  title  in  the  cestui  que  trust,  the  statute 
of  limitations  whleh  nileht  rnn  aKainst  the  trustee  will  not 
i-onstltnte  a  bnr  aealnst  the  rcului  If  he  be  under  dlsnbllity. 
Wren  \:  PItoii.  172. 

2.  Mining  Claiu — NctTicE — Inference. 

Minor  heirs  of  one  who  had  dul.v  patented  mining  claim 
were  entitled  to  notice  of  the  hostile  character  of  defendant's 
possession,  which  noi[<i<  muld  uot  l>e  given  tbem  until  the.v 
were  capable  in  law  of  re<Tivinf;  It :  so  that,  under  the  statute 
(Rev.  Laws.  JiKil,  *:(  urif.)  they  nilRht  coiumeiice  on  action  to 
recover  It  within  two  yenrs  after  uiajoritj-,  when  tbey  were 
oharjteable  with  notice.    Idrm,  173. 

3.  PEBSONAI,  REPBKSRNTATIVE — STATCTt^ 

Under  Rev.  Laws.  5i)n.  providing  that  every  person  to  whom 
letterM  testa ineiitnry  or  of  adniiiiiNtratlon  shall  bave  issued  shall 
execute  a  bond  witli  a  t>eiiatt)-  not  less  than  the  vahie  of  the 
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personal  property,  iucludliig  rents  and  proDts.  and  may  be 
required  to  give  an  additional  t)ond  whenever  the  sale  of  realty 
is  ordered,  the  relationship  of  trustee  and  cesUit  que  trust 
between  the  executor  or  administrators  and  the  heirs  is  not 
created  In  so  far  as  the  same  might  apply  to  the  realty  of  an 
estate,  so  that  the  rule  that  a  statute  of  limitations  running 
f^Cainst  a  trustee  holding  the  legal  title  to  resit>'  runs  also 
against  the  ocftui  does  not  apply.  Idem,  172. 
i.  Services  or  ArrosNKY. 

Where,  by  an  attorney's  contract,  he  was  entitled  to  $100  per 
year  for  general  l^al  services,  he  bad  a  cause  of  sitlon  for 
each  year's  services  so  rendered,  and  recovery  by  him  tor  more 
than  four  years  prior  to  action  was  barred.  Warren  v.  Qlatgoic 
Exploration  Co.,  103. 

5.  Statutes — CoN8tbu(tion, 

The  statute  of  limitations,  like  any  other  statute,  la  to  be 
construed  according  to  the  manifest  Intention  of  the  I^sla- 
tnre,  and.  In  nacertalDlng  such  Intention,  the  language  used 
should  be  construed.  If  possible,  according  to  the  usnal  meaning 
of  the  words  used.    Wreii  v.  DUeon,  172. 

6.  Tax  Tttle — AtTnov  to  DrrsBtiiSK — Btatutbs. 

Rev.  Laws,  4&4G,  provides  that  civil  actions  can  only  be  com- 
menced within  the  periods  prescribed  In  the  act,  after  the  cause 
of  action  has  accrued,  except  where  different  limitation  Is  pre- 
scribed by  statute.  Section  4951  provides  that  no  action  to 
recover  a  mining  claim  shall  be  maintained  unless  plaintiff  was 
seized  or  possessed  thereof  within  two  years  before  the  com- 
mencement of  such  action,  defining  occupation  and  adverse 
Itossesalon,  nnd  extending  the  provisions  of  the  act  applicable 
to  other  real  estate  to  niluluK  claims,  provided  that  In  such 
application  "two  years"  shall  be  Intended  when  "Ave  years"  is 
used,  and  section  491)2  provides  that  no  cause  of  action  to 
recover  real  property  shall  be  effectual,  imless  the  person  prose- 
[!utlDg  the  action  was  seized  or  possessed  of  the  premises  within 
"Bve  years"  before  action  was  coniuienced,  and  section  49GR 
provides  that.  If  one  entitled  to  commence  an  action  to  recover 
real  property  shall  be  a  minor,  the  tlnie  of  disability  is  no  part 
of  the  time  limited  for  the  commencement  of  such  actionx. 
which  may  he  commenced  within  two  years  after  the  removal  of 
disability-.  Held  that,  by  interpolation,  section  40S1  wan  to  be 
read  as  If  providing  that.  If  a  person  to  whom  an  action  to 
recover  n  mining  claim  accrues  is  a  minor,  the  period  of  disa- 
hllity  shall  not  be  part  of  the  time  limited  for  the  commence- 
ment of  such  action,  which  may  be  commenced  within  two 
years  after  the  disability  ceases.    Idem,  171. 

LTQirORS.    See  iNinxiCATixn  I.iquobb,  1,  2, 

MANDAMUS. 
1.  FiTBCTioN  of  Writ. 

mandamus  will  He  to  compel  a  certain  prescribed  dutj-  to  be 
assumed  by  a  tribunal,  board,  or  officer,  but  will  not  operate 
lieyond  a  point  where  that  tribunal,  board,  or  officer  has  the 
right  to  exercise  discretion.    Slate  v.  DUIrict  Court,  163. 
Vol.  «-3S 
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M  A  NDAU  U8 — Con  tinucii. 
2.  ItEMEDT  Bv  Appeal — KEFvaiNO  Eeuoval  or  A 

Wbere  a  petition  was  preeented  in  the  district  court  for 
removal  of  an  administrator,  setting  np  hla  alleged  wrongfal 
acta,  und.  after  bearli^  both  petitioner  and  respondent,  decision 
wnx  rendered  dlamisaing  tbe  petition,  auch  action  was  not 
reviewable  by  mandamus,  since  the  court  exercised  Juriadlctlon 
and  discretion  In  bearing  and  deciding  the  case  and  petitioner 
bud  a  plain.  Hpeed.v.  and  adequate  i-enied,v  at  law  by  appeal  from 
such  decision  under  Rev.  Laws,  6112,  providing  for  nppeal  from 
declalons  In  probate  matters.  Idem. 
a  Scope — Reubdt  by  Wbit  of  Bhbob. 

Writ  of  mandamut  will  not  iiBsame  the  function  of  a  writ  of 
error.  »or  will  it  serve  to  require  an  inferior  tribunal  to  act  In 
any  pnrtloilar  manner  or  to  enter  nu.v  particular  jnditment  or 
order.    Idem. 

4.  WORKUEN'B   GOUPENSATIOM—AWARD. 

MandamiiK  U  not  tbe  proper  remedy  to  compel  tbe  IndoBtrlal 
CommlsHlon  to  Rward  an  injured  workman  compeosatloii,  nnder 
atata.  1013,  c.  111.  as  amended  by  Stats.  I&IR,  c.  190,  since  such 
workman  has  a  speedy  and  adequate  remedy  at  law  In  an  action 
at  law  agalnat  the  commission.  Rtate  v.  Hevada  Induitriat 
Commtttloti.  220. 

5.  WORKMEIt'S  COUPEDSATION PAYUENT  OF  JUMUBNT. 

Mandamus  Is  an  appropriate  remedy  to  compel  the  Industrial 
CommlBBlon  to  pay  a  flnnl  JudKuieiit  of  compensation  obtained 
by  an  Injured  workman  in  an  action  at  law  against  tbe  com- 
mission, where  it  refuses  to  pay  such  final  Judgment.    Idem. 
See  KiJ:crioNB.  1. 

MARRIAGE. 

1.  Coiimon-Law  Mabbiaoe. 

As  the  common  law  prevails  in  Nevada  wltb  reference  to  the 
marriage  relation,  that  relation  may  be  formed  by  words  of 
present  assent,  and  without  the  interposition  of  any  person  law- 
fully authorized  to  ooIemnlEe  marriage,  or  to  Join  persraiB  Iti 
marriage.    Parker  v.  De  Bernardi,  361. 

2.  Gomuon-Law  Mabbiaoe — Pbesuuptiohb  akd  Bubded  of  Pboof. 

Where  cohabitation  betn'een  man  and  woman  was  Illicit  In 
the  beginning,  though  burden  of  proof  is  upon  tliose  asaertlng 
a  valid  marriage,  there  la  no  presumption  that  the  relationship 
continued  to  be  Illicit,  it  being  a  matter  of  proof,  and  not  of 
presumption,  and  a  valid  marriage  under  tbe  common  law  may 
l>e  shown  by  proof  that  the  parties  sustained  toword  each  other 
the  relation  of  husband  and  wife  after  the  impediment  to  tbeir 
marriage  had  been  removed ;  the  only  presumption  to  be 
indulged  In  being  in  favor  of  a  volid  marriage,  which  may  he 
based  on  continuous  cohabitation  alone.    Idem. 

3.  COUUON-LAW   MaBBIAQE— tJUEBTION  FOB  JUBY. 

While  prostitution  or  Immorality  might  militate  against  the 
presumption  of  a  legitimate  commou-law  marriage,  such  facts 
are  for  tbe  Jury  to  consider  under  proper  Instructiona,  since, 
even  though  the  woman  were  a  prostitute.  If  a  marriage  of  tbe 
highest  and  most  Racrameiital  order  bad  lieeu  performed  t>etween 
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tbe  parties.  It  would  liuve  liftd  no  more  bludlug  effect  tl>on  a 
mniiDou-lan-  mnrrlsKe  per  verba  itc  prauicnli,  nrtually  fongiim- 
mated.    Idem. 
See  EtoMiriLE.  1 ;  Tbial,  J. 

irkmen's  C'omfe5sation  Law — Release 

— VALIWTY. 

Under  Workmen's  Compensation  Act  (Act  or  March  24,  1911. 
Stats.  1911,  c.  183),  Hectlon  11.  allowing  workmen  to  elect  any 
other  remedy  at  law.  wbere  a  servant,  a  citizen  and  resident  of 
Caliromla,  executed  In  California  a  full  and  fair  release  of 
lilB  master  from  liability-  for  Injuries  received  In  his  employ- 
ment In  Nevada,  which  was  valid  In  California,  It  was  a  valid 
defense  to  action  by  blm  In  Nevada  for  such  Injuries,  notwith- 
standing Rev,  Laws.  5(!i^.  providing  that  uc  acieptauce  of  any 
Insurance,  relief  benefit,  or  indemnity  by  tbe  person  entitled 
thereto  shall  constitute  any  bar  to  anj'  personal  Injury  action. 
for.  the  canse  of  action  being  transitory,  and  l>elni;  completely 
barred  In  California,  it  wbh  completely  extinguished  everywhere. 
Leach  v,  Mamm  Yallev  if.  Co..  14.1. 

MATERIAL  ISSUE.    See  Appeal  and  Ebrob.  a 

MATRIMONIAL  DOMICILE.    See  Divorce,  T. 

MAYHEM.    See  Criminal  Law.  10,  n.  12. 13. 14.  15. 

MPMJHANICS'  LIKNS. 
1.  Notice  REPUniATiNo  Liabii-itv— -Stati'tes. 

Rev.  I^ws.  22^9,  provides  for  a  lien,  whether  work  Is  done 
or  material  furnished  at  the  instance  of  the  owner  or  his  agent, 
and  that  every  contractor.  Bnt)contractor,  architect,  builder,  etc.. 
In  control  shall  be  held  to  be  tbe  owner's  agent.  Section  2221 
provides  that  every  bnlldlng  or  other  improvement  eonstructod 
with  the  knowledge  of  the  owner  sbail  be  held  to  have  been  coii- 
Htnictcd  at  his  Instance,  nnd  hts  interest  shall  be  subject  to  Hen. 
iinlpsa  within  three  days  after  he  ahnll  have  obtained  knowledge 
of  the  constnictlon  he  shall  give  notice  that  he  will  not  be 
responsible,  by  posting  notice  In  writing  on  tbe  land  or  bnlldlnp. 
Alterations  were  made  on  a  building,  and  the  contractors  for 
the  work  with  the  owner  ordered  lumber.  After  work  had  been 
commenced,  the  owners  imated  a  notice  of  noullabillty.  Held. 
that  such  notice  could  not  affect  the  Hen  under  section  2213. 
since  section  2221  merely  imposes  an  active  duty  upon  the 
owner  to  repudiate  liability  for  Improvetuents  made  or  mate- 
rials furnished  without  his  consent,  and  not  to  the  cane  where 
the  order  Is  given  hy  his  agent,  Trrili  Lumber  Co.  v.  Barllett, 
317, 
See  JrsTK  E8  of  the  I'eace.  1.  It ;  Misks  asi>  Miseraiji.  1.  2, 

MEMORANDUM  OF  ERRORS.    See  Appeal  and  Errob.  2. 

MINES  AND  MINERALS. 
1.  Mechanics'  Liesb — rosTiNO  of  Notices— Sufkiii  esc  y— Statute. 
Tender  Rev.  Laws.  2221.  providing  that  an  improvement  on 
land  with  tbe  owner's  knowledge  shall  Huh]e<-t  the  owner  to  a 
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MiM';h  and  Mimsrals— f/'otitinuetj. 

lien  uiilexs.  n-ltblii  three  days  after  biH  kaon-ledee  of  the 
Iniprtiveiiieiit,  lip  gives  notice  tliat  he  will  not  be  respoiMtble 
tliererur  by  iHMtliiK  b  notice  in  writing  to  thnt  effect  In  Bome 
coiifiplcnonK  iilnci>  u|)oti  tiie  limd.  etc..  a  notice  posted  nt  the  col- 
lar of  ti  nilne  titiart.  which  the  owner,  when  he  entered  Into  an 
ngreenietit  with  the  eoutractor.  knew  u'onid  iieceflsarily  be 
destroyed  In  prepiirlng  the  shaft  for  nilnlnit  operatlous.  and 
which  was  (w  destroyed  prior  to  tlie  coiitractor'H  cmployinent  of 
the  claimants,  was  not  lilndliiR  ujion  the  claliMatitx.  as  a  notice 
innat  be  an  poated  aa,  under  ordinary  conditions.  It  will  remain 
a  reasonable  leiiKth  of  time,  tlionj^h  a  written  notice  in  lead 
]>encll  wonid  be  as  Rood  n«  any  other  notice.  Phillips  v,  SnnK- 
ilcn  Ptarvr  Co..  (17, 

2.  .MKriiAMctt'  LiKNS — rfi(H-EEi>i  sua— Costs, 

In  a  suit  to  foreclose  mechanics'  Hens  for  work  done  under 
n  contractor  for  mining  work,  brongbt  In  a  Justice's  court,  the 
allowance  of  coats  to  the  plaintiff  nud  intervening  cialnianta  in 
that  court  was  erroneous.    Idem. 

.■[.  ItMOVKBV  OK  Mining  Ctaimb— Statites. 

Under  Act  of  Congress  July  20,  1SG(!.  c.  262.  11  Stat.  202.  pro- 
ildlng  for  tbe  patenting  of  mining  claims.  Rev.  Ijiws,  sec,  4951. 
praviding  that  no  action  to  recover  miulns  claims  ahull  be 
maintained  nnlesa  plalntltF  or  those  under  whotu  he  claims  was 
selised  or  possessed  of  such  claim  within  two  years  before  the 
comnienrement  of  such  action,  and  section  4952.  providing  that 
no  cause  of  action  upon  title  to  real  proi>erty  shall  be  eOectual 
unleas  the  person  prosecuting  the  action  was  seised  or  poBseaeed 
of  the  iireinlses  In  question  within  five  .rears  before  the  com- 
mlsHlon  of  the  ni.'t  In  reHi>e<-t  to  which  the  action  Is  prosecuted, 
and  section  4IKi,t.  referring  to  mining  claims  as  snch,  enacted 
subsequent  to  the  federal  statute,  applied  to  pateTited  as  well  as 
unpatented  mining  claims,  and  an  action  to  recover  a  patented 
claim  must  be  commenced  within  two  years  from  tbe  time  when 
plaintiff  was  seized  or  poaaessed  of  auch  claim.  Wren  v.  IHron. 
172. 
See  roNSTiTiTioNAL  IjAw,  4;  CosTR.\cr8,  1;  Covrts,  4;  I.tmita- 
Tio.N  OF  Actions,  2.  6 :  Taxation,  1,  3. 

.MIXI.MrJI  SP:nti;n<tb.    see  Criminal  I>aw.  ],->. 

MIXING  CLAIM.    See  Limitation  ot  Actions,  2.  (1, 

.MIXOR  HEIRS.    See  Limitation  of  Actions.  2.  fi. 

MISCONDITCT  OF  ATTORNEY.    See  Attorney  and  Client,  1.  2, 

MISDEMEANOR.    See  Criminal  Law,  H,  B.  S. 

MISTAKE.    See  Contracts,  1. 

MONUMEJJT.    SeeBoi'NtiAWES.  1. 

"MONfMENT."    See  Chakities,  4. 

JIORTtJ.VGE  OP  HOMESTEAD.    See  HoyESTCAU,  2. 
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See  Appeal 

MOTIVE  OF  LEGISLATURE.    See  Cosstitvtional  Law,  5. 

jrUXlCirAL  CORPORATIONS. 

1.  yvson — Control  bt  Legislature. 

The  revenues  of  a  city  raised  bj  tazatloD,  though  levied  for 
speclflc  public  purpones.  may  be  applied  by  the  legislature  to 
otlier  municipal  useB,  subject  to  conBtltutlooal  limitations.  City 
'if  Reno  V,  Stoddard,  537, 

2.  Xatche  of  Powers — Conthoi.  by  Legislatube. 

Cities  are  mere  Inatnimentallties  of  the  state  for  the  con- 
venient administration  of  government  and  their  powers  may  be 
qualined.  eulnreed,  or  withdrawn  at  the  pleasure  of  the  legis- 
lature.   Idem. 
U.  Rkpeal — Omission  in  Auendind  Act. 

StatH.  1015,  c.  1S4,  sec.  6,  amending  charter  of  city  of  Reno 
of  March  le.  1903  (Stats.  1903,  c.  102.  as  amended  by  Stats.  190&. 
c.  71)  art.  12.  sec,  10,  by  emiH>werlDg  the  citj'  council  to  levy 
and  collect  for  Renei-iil  purposes  n  certain  tax  on  the  assessed 
value  of  real  and  personal  property,  15  per  cent  of  which  should 
be  set  aside  In  a  special  fund  to  provide  for  a  sewage-dlspoaal 
pliiut  or  system  for  tlie  city.  was.  ss  to  such  special  fund, 
repealed  by  Stnts.  1917,  c.  TO,  amending  section  5  "to  read  as 
follows,"  and  omitting  the  provision  for  such  special  fund. 

4.  Special  Fund — Repiul  of  Statute — Effect. 

The  provision  of  the  lost  amendatorr  act  that  all  moneys  held 
iu  any  special  fund  might  be  transferred  to  the  city's  general 
fund  authorised  the  transfer  of  the  special  sewage-disposal  fond 
created  by  Stats.  1915.  c.  1S4,  sec.  5,  to  the  city's  general  fond. 

MUNICIPAL  COURT,    See  Criminal  Law,  2,  3,  4. 

MUNICIPAL  ORDINANCE.    See  Criminal  Law,  2.  ,^ 

NATIIRAL  LAWS.    See  Evidence,  2,  G. 

NATURE  OF  LAW  OF  OTHER  STATE.     See  Judgment,  8. 

NATURE  OF  POWERS.    See  Municipal  Cobpokatioks,  2. 

"NEAR."    See  Chabities,  2. 

NECESSITY  OF  ANSWER.    See  Divorce.  2. 

NOMINATIONS.    See  Elections,  1. 

NONSUIT.    See  Dismissal  and  Nonsuit,  1,  2,  3 ;  Tbial,  3, 

See    Limitation    of 

NOTICE  OF  APPEAL.    See  Cbiminal  Law,  1. 

NOTICE  REPUDIATING  LIABILITT.    See  Mechanics'  Liers,  1. 
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598  Notice  to  Third  Parties  [^ 

NOTICE  TO  THIRD  PARTIES.    See  Homeatead,  1. 
NOTICES.    SeeMiNEs  Ann  Minerals,  1. 

OBJECTION  BY  PARTY  TAKING.     See  Depoaitiosb.  3.  4. 
OBJECnON  IN  LOWER  COURT.    See  QinEMHo  Tnxe,  2,  a 


(KXIUPANCY.    See  Homestead.  1. 

OFFENSE.    See  Cbimihal  Law.  8. 

OFFICER  OF  CORPORATION.     See  Cbiminal  I^w,  5. 

OMISSION  IN  AMENDING  ACT.     See  Municipal  Coi«p(miationk. 

OPINION.    SeeEviDENOE,  3.  4. 

OPINION  EVIDENCE.    See  Evideno:.  5. 

See    .\PPEAL    A 


ORPHANS'  HOME.    See  Ch, 

OVERFLOW.    See  EvinENCE,  3.  4,  5,  0;  Water  and  Wateec-ourses. 
2.  ;j. 

OWNKKSini*.     See  JUhband  and  Wife.,   1;    Trover  a>o  Coxveb- 
8ION.  1. 

OWNERS'  AGENT.     See  Mechaskh'  Lienb.  1. 

PARI  MATERIA.    See  Statutes,  1. 

P.4RTNERSH1P. 
1.  Actions  Aoaint  Part.neiis  —  Character  ok  Jt'DOUENT  —  Inw- 

IJiider  Rev.  Lrwh.  5239.  providing  tbat  Judgment  may  lie 
iclven  for  or  aRal^Rt  one  or  more  of  several  plaintiffs  and 
for  or  aKnlnxt  one  or  more  of  eeveral  defendants,  and  flec- 
tion G240,  proTldluK  that.  In  an  action  aKnluat  several  defen- 
dants, the  court  may,  in  its  discretion,  render  judgment  a^iiist 
one  or  more  of  tliem.  ieavlnR  the  action  to  proceed  agninst  the 
otbcrs  whenever  a  several  Judgment  is  pro|)er.  In  an  action 
ftKninst  partners,  the  court  did  not  exceed  its  Jurisdiction  by 
reuderlng  Judgment  a^inst  one  of  them.  Coiiirav  v.  DMrirt 
Court,  Xf5. 

PARTY  CONVENTION.    See  Ele(tions,  1. 

See    CONBTITLTIOSAL    Ijiw".    4 : 

PAYMENT  OF  JUDGMENT.    See  Mandamus,  5. 
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I'ERPORMANCE.    See  Contracts.  1. 
l'ERl'X)RMANCE  OF  CONDITION.    See  Chakities,  2. 

I.  Law.  10.  11.  12. 

■  TEItMANENT  MOXTIMENT."    Si-e  UoLNUAaiBS.  1. 
PERPETUITIES. 

1.    OlJABITABLE  <JlrT •TVBLIC  CHABITV." 

A  b^iiiest  of  the  Income  of  the  residue  of  nu  estnte  to  a 
frnteninl  order  If  the  onler  establlHhed  an  orplians'  home  an 
provided  therein,  did  not  violate  the  <-ointuoii-law  rule  agalDst 
)>erpetultles,  ancb  borne  being  a  public  charltr.  since  Itx  use  wao 
iK>t  eouflned  to  au.v  prlvil^ed  or  Hpeeinl  I'lnss  of  orphans.  In 
Itr  Harlung.  202. 

r^KSOXAL  INJl'KIES.    See  Masteb  akd  Si^vant.  1. 

I'KRSONAL  REPRESENTATIVE.    See  Limitation  of  Actionb,  3. 

PERSONAL  SERVICE.    See  Judgment,  0. 1>. 

PHYSICAL  FACTS.    See  Evidence,  1.  fi. 

PlOrs  USES.     See  Reuiiiouh  SociETiBfi.  2. 

i'leading. 
1.  .Amendment— Pbai'ek. 

Under  Rev.  Ijiwr.  1)081.  provldlnj!  that  where  the  variance  ia 
not  material,  a  finding  nceordluK  to  the  evidence  or  an  Imme- 
diate amendment  nia.v  be  ordered,  amendment  of  prayer  of  the 
complaint  may  be  allowed  at  coneluelon  of  plalntltTs  case. 
Miller  V.  Thomp»on.  :v>. 

A  demurrer  uia.v  be  made  to  a  whole  pleading,  or  to  the 
statement  of  au.v  of  the  Rrounds  embodied  therein.    Bcmarit 
V.  MclropoUt  L.  C.  89. 
n.  Demubbeb— Demubbeb  to  Whoij:  Plbadino  Pabtially  Oooi>. 

Where  a  demurrer  In  Bled  to  the  whole  pleading.  It  may  be 
overruled  If  any  of  the  atntements  are  held  to  be  good  lu  fur- 
therance of  tlie  punvone  of  the  pleading,  whether  eBtabllehlug  a 
cauae  of  action  or  Interposing  a  defense;  the  rule  applying  not 
only  an  to  a  complaint,  but  pqually  to  nn  answer  and  its  afllrmn- 
tive  all^atlons.    Idem, 

4.    ItEML'HREB  TO  EnTISE  PlEA   OB  AMBWEB— GOOD  SEPARABLE  PaBT. 

A  demnrrer  directed  to  an  entire  plea  or  entire  answer, 
which  plea  or  answer  tvntnlUH  several  separable  parts,  must 
iM*  overruled  If  any  of  the  parts  ia  in  Itself  good.    Idem. 
.".  FAiLrRR  TO  Deny  Afmbuative  Answer — Aovisbion— Statute. 

Under  Stats.  1915.  c.  15S.  providing  that  each  material  all^a- 
tinii  of  new  nmlter  in  the  aiiBivcr.  uiii-ont  reverted  by  the  reply. 
must  be  tahen  nn  true,  an  allegntlou  of  the  answer,  undenled  by 
the  replication,  uiuat  be  taken  as  tnie.  Idem. 
See  Animals.  2;  Depobitions,  1.  2;  Judoment.  5;  Quantum 
Mebvit,  1. 
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Pleading  and  Proof 


PLEADING  AND  PROOF.    See  Jcoomext,  2.  8. 


POLICY  OF  LEGISLATURE.    See  Cokstititioiial  Law,  5. 

See    CossnTr- 

POSSESSION.    See  Mikes  mso  Mi.ieuu,  3. 

POSTING  OF  NOTICES.    See  Mimes  akv  Miseuls.  1. 

POWER  OF  COURT.    See  Cokstitutioral  Law,  5. 

POWERS  OF  MUNICIPAL  CORPORATIONS.    See  Municipal  Cwt- 

P0RAT1O.1S,  2. 

PRAYER.    See  Plkamno,  1. 

PREJUDICE.    See  Cbimimal  Law,  14. 

PRESUMPTION  AS  TO  JURISDICTION.    See  Coubts,  2,  3. 

PRESUMPTIONS  AND  BURDEN  OF  PROOF.  See  Mabuage.  2. 3. 

PRIMA   FACIE   EVIDENCE.    S«e  Houestead.  1. 

PRIMARY  ELECTIONS.    See  Electiosb,  1. 

PRIOR  APPROPRIATION.    See  Water  and  Watebcovbsek,  1. 

PROBATE.    S«e  Maxdamub,  2. 

PROCEEDINGS  FOB  DISBARMENT.    See  Attobney  a:»d  Client. 
2.3. 

PROCESS.    See  Jidumest.  6.  9. 

PROHIBITION. 

1.    njllllTToKKUEDy. 

Where  n  stay  ot  prot-eedtugH  le  had,  aud  the  court  nnder- 
taken  to  exer<.-lHe  nu  imautborlMd  Jurladlctloii  pending  the 
Htay,  prohlliltlon  in  the  prorwr  remedy.  O'Doiinell  v.  DUIrici 
Court,  42& 

I'ltOHIBITORY  PROVISIONS.     See  Cosbtitutional  Law.  fi. 

I'ROSIISSORT  NOTE.    See  Intoxicati.no  Liquobs.  1. 

RBFOBUATION     of     IS6TBUUE.NTS.      1 : 

PROOF  AND  VAIIIANCE.     See  Quantum  Mebuit,  1. 
I'ROI'ERTY.    See  Religious  Societies.  2 ;  Taiatiok,  2 ;  Trial.  1. 

e  Water  abd  Water- 


PROSTITUTION.    See  Mabbiage.  3 
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PROTECTION  OF  INTEREST  OF  WIFE.     See  Houebtead,  2. 
PHOVINCE  OF  COURT.    See  Teial.  2. 
"PUBLIC  CHARITY."    See  Pebpetiities,  1. 
QUANTUM  MERUIT. 

1.    WOBK  AHD  LaBOB PlJlADlNQ PbOOF  A.NO  VaBIANCE. 

Under  a  complaint  on  quai-tum  meruit  for  services,  wliere  a 
speciQed  contract  Is  proved  fixing  the  price  therefor,  tbe  stipu- 
lated price  becomes  the  guanlutn  meruit  In  tbe  case.  Warren  t. 
OlatgoK  Exploration  Co.,  103. 

QUESTION  OF  FACT.    See  Jcoguent.  4 ;  Tmai,  3. 

QUESTIONS  IN  DEPOSITION.    See  Dbpdsitions.  1,  2. 

QUIETING  TITLE. 

1.  CoupiAiNT — Interest  of  Defendant. 

Neither  under  Rev.  Laws.  5514.  nor  Independently  of  It,  does  a 
complaint  state  a  cnitse  of  action  to  quiet  title,  If  itot  alleK'nR 
that  defendants  claim  an  interest  in  tbe  property  adveme  to 
plaintiffs.    Clay  v.  Bclieetine  B.  d  T.  Co.,  9. 

2.  Objection  in  Lower  Coubt — Arbwer — Effect  of  Failure  ro 

Object. 

Plalntifta.  not  having,  till  after  Judgment,  questioned  that  tiie 
answer  stated  a  defense  to  the  matter  pleaded  In  tbe  complaint, 
ctinnot  on  appeal  urge  failure  of  defeudanti  to  demur  to  tbe 
complaint,  na  not  stating  a  cBuse  Of  action,  and  to  deny  certain 
of  Its  allegations,  as  icronnd  for  ri^verslng  the  Judgment  and 
ordering  one  for  plaintiffs ;  as  a  demurrer  to  an  answer  ivblcb 
does  not  aid  the  complaint  nill  be  sustained  to  the  defecthe 
cuu) plaint.    Idem. 

3.  OBJEtTioN  Not  Made  Bei.ow— SrFFiciEwcv  of  Compijjnt. 

The  t-omiilalnt.  tbough  praying  that  title  be  onleted  against 
defendant,  not  containing  tl^e  necessary  allegation  of  a  com- 
plaint to  quiet  title,  tbnt  derendants  claim  an  Interest  In  the 
proiierty  nilverse  to  plaintiffs,  but  alleging  that  defendants  wei-e 
endimvoring  to  cloud  nud  cast  a  cloud  on  snld  property,  and  the 
evidence  lielng  sucb  as  would  be  offered  In  au  action  to  prevent 
11  cloud  l)eiug  cast  on  plalnttfTs'  title,  defendants  were  entitled 
to  assnuie  that  the  action  was  brought  merely  to  prevent  a  cloud, 
nit  rescards  tbe  contention  that.  becRuse  defendants  did  not  urge 
In  tbe  trial  court  that  the  complaint  did  not  state  a  cause  of 
action  to  qnlet  title,  they  ctinnot  do  so  on  appeal,  and  that  there- 
fore tlie  Judgment  should  be  reversed,  and  one  quieting  title 
in  plnlntllTfl  be  ordered  for  want  of  denials  in  the  answer.  Idriit, 
See  CovRTS.  4;   Dkeds.  1;    Oifts,   1;   Rfjvbuation  op  Inbthi;- 

MKNT8,   1. 

READING  BY  OPPOSITE  I'ARTY.    See  Detobitioss.  3,  4. 

iND  Distribution,  I,  2;  Oifth.  1 ; 

RECORDING.    See  Houebtead,  2. 
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602  Recovery  of  Mining  Claims       [WuiNev. 

ItKCOVERX  OF  MINING  CLAIMS.    See  Mines  and  Minerau,  3. 

KKFOKMATIOX  OF  AGREEMENT.     See  Deem,  1. 

IlKFORMATION  OF  INSTRUMENTS. 
1,  BiRUEN  or  I'BOOlf. 

lu  Bult  to  quiet  title  sgalnst  defendAut  elalmiug  uuder  a 
(■onveyauoe  which  he  prayed  to  liave  reformed  to  comply  wltli 
plalntilTH  agreement  to  convey,  alleged  in  tlie  anen-ei'.  the  bar- 
den  or  proof  was  on  the  defendant  to  efltablish  hie  contention 
ns  to  the  dexcrlptlon  of  the  property  Intended  to  be  conv^cd 
l)y  virtue  of  the  original  ngreemeut.    Carey  v.  Clark,  151. 

HKFl'S.VL  -Hi  ANSWER.    See  Depositions.  1.  2. 

REFUSAL    TO    TRANSFER    STO<_'K.      See  Tbovkb  and  Oom-KB- 
siON.  1. 

ItEFl^SING  REMOVAL  OP  ADMINISTRATOR.    See  MAMniMue.2. 

REFUTATION  OF  WITNF.SS  BY   I'HYSIOAL   LAWS.       SeeEii- 
UES.E.  0. 

RELEASE  PROM  LIABILITY.    See  Mabteb  ahd  Sebvaot.  1. 

RELIEF  BY  HABEAS  CORPUS.     See  rammAL  I^uiw,  7. 

RELIGIOUS  SOCIETIES. 
1.  Gift — Capacitv  to  Take — ^Estofpel. 

Where  a  lot  nas  given  to  a  Josis  house  society  In  consideration 
that  tUe  Chinese  Inhnbilaats  would  locate  In  the  vicinity  of  the 
lot.  and  of  the  soclety'it  luipraveinentH  on  the  lot,  the  donor  and 
hlH  grantee  are  ei4lopi>cd  from  atwertlng  the  society's  incapacit;- 
to  take  title  to  the  lot.  Su  Lee  v.  Perk.  2CI. 
J.  I'KOPEBTY— Capacity  to  Take  Oift. 

An  unincorporated  Joss  bouse  society  cnn  take  title  to  real 
tnttate  In  thin  state  uniler  the  cnmniou-law  rule  tliat  land  may 
be  given  to  plons  uses  before  there  Is  a  irrantee  competent  to 
take,  and  that.  In  the  meantime,  the  fee  Ilea  In  abeyance  and 
vests  when  the  gniiitee  exists.    Idem. 

REMEDY  BY  APPEAL.     See  Ma.vuauits.  2. 

REMEDY  BY  WRIT  OF  ERROR.     Sec  SIandamus.  3. 

REMEDY  FOR  INJURIES.    See  Mahteb  and  Sebvant.  1. 

HEPEAI.^    See  Statutes,  1. 

KEPEAL  OF  STATUTES.    See  Co.-<8Titltio«al  I^w.  3;  ilUNIClPit 
c'obporatioss,  :t.  4. 

HES  .UiJUDICATA.     See  JtiWMENT.  1,  2.  4,  5.  7,  S. 

RESIDENCE.    See  DivoBCE,  4.  C,  7. 

RETAIL  SALES.    See  Intoxicating  Liquors.  2. 

ItEA'ENUBS  OF  CITY.    See  Mxinicipal  Corporations,  1,  4. 
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■lothNCT.j  "Shall"  603 

See  Insane 

See   Apfeal  add 

ItlGHT  OF  APPEAL,     See  Appeal  asd  Ebbor,  12;    iNeANE  Pm- 
s.(ss.  2. 

RIGHT  OF  CESTUI  QUE  TRUST.    See  Limitation  of  Actions. 
1.3. 

RIGHT  OF  HEIRS.    See  Dkscent  and  DiBTHiBtTion.  1.  2, 

RIGHT  TO  WRIT   OF   PROHIBITION.    See  PaOHIBlTioN,  1. 

RULES  OF  SUPREME  COURT.    See  Appeal  and  Ebror,  4. 

SALE.    SeeHoMEBTEAD,  2;   Tasation,  1. 

SALES. 

1.  ILL^AL  CONSIDEKATION. 

Generally  where  tUe  vendor  of  goods  merely  bae  knowledge 
tbnt  the  purchoser  intends  to  use  them  for  an  immoral  or  illegal 
purpose,  and  does  nothlog  to  aid  iu  carrying  out  such  purpose, 
he  Is  entitled  to  recorer  therefor.    Loose  t.  Larsen,  157. 

2.  iLLEQALCOKSinERATION. 

Generally  where  goods  are  sold  for  the  express  purpose  of 
enabling  the  buyer  to  aecompllsb  an  unlawful  or  Immoral  pur- 
pose, there  can  be  no  recovery  for  their  price.    Jdem. 

SCOPE  OF  MANDAMUS.    See  SIandamus.  3.  4,  5. 

SELECTION  OF  HOMESTEAD.    See  Homestead,  2. 

SKLF-EXECUTIXO  PROVISIONS.     See  Constitutional  Law,  4. 
fi.  7. 

SKNTEXCE.    SecCBiuiNAL  Law,  lo. 

SEPARABLE  PART  OF  DEMURRER.    See  Pleading,  4. 

SEPARATE  DOMICILE.    See  Divobce.  7 ;  Domicile,  1,  2. 

SERVICE   Br   PUBLICATION.    See  Jul 

SERVICE  OF  PROCESS.    See  Judgment,  ( 


SERVI.NG  COPY  OF  TRANSCRIl'T.    See  Appeal  and  Bbbob,  4. 
See    Appral    an 

SERVICES  OF  ATTORNEY.    See  Limitation  of  Acrio.fa,  4. 
"SHALL."    See  Licenses,  1. 
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604  Signature 


8IGNATDBE.    See  Wiixs.  2,  3. 

"SLIT,"    See  Cbiminu.  Law,  12. 

SOLEMNIZATION  OF  MARRIAGE.    See  Mabbiaoe,  1. 

SPECIAL  DAUAGE.    See  Aniuals.  2. 

SPECIAL  FUND.    See  MuniciPAL  Cobpor&tionb,  4. 

SPECIAL  PROCEEDING.    See  Inbarb  Peuons,  2. 

SPECIFIED  CONTKACT.    See  Quantum  Mebuit,  1. 

STATE  LICENSES.    See  iNTOsiCAriNO  Liquobs,  2. 

STATEMENT  OF  OFFENSE.    See  Criminal  Law,  8. 

STATUTES. 

1.   CONSTBUCnON — IlABUOMZlNO    PARTS  OF  ACT. 

Instead  of  conetniluK  oue  section  of  an  act  as  repealing 
another  neotlon  in  part,  (xiurts  rather  seek  to  barmimlEe  the 
different  parts  of  the  act.  or  different  acts  In  pari  materia,  ao  as 
to  enable  them  all  to  stand.    Verdi  LumJter  Co.  t.  Bartlett.  317. 

The  unnnibiguouH  language  of  a  statute  cannot  be  coiistriied 
i-uutrary  to  Its  cleni'  meaning.  Eddv  v.  Board  of  Emltalmen.  33S. 
See  jVppeal  and  Ksbob.  2,  3,  5,  12;  CoNSTrrunoNAL  Law.  3,  4; 
Contracts.  1 ;  Costs,  2 ;  Cbiminai.  Law,  1,  2,  5,  6,  9,  11,  12;  13, 
14;  Depositions.  3.  4;  Descext  and  DisTRiBUTion,  2;  DisiiissAi. 
AND  Nonsuit,  2 :  DtvoncE,  3.  C.  T ;  Elections,  1 ;  Homestead,  2 : 
Husband  and  Wike.  1;  Insane  Pebsons,  1,  2;  Intohcatino 
LiguoRS,  2 ;  Jidgment.  2,  3 ;  Licensbb,  1 ;  LiunATioN  of 
Actions.  2,  3.  5.  6 ;  Mandamus.  2,  4 ;  Master  and  Sebtant,  I ; 
.Mechanics'  Lie.\s.  1;  Mines  and  Minerals,  1,  3;  Mbnicipal 
Corporations.  1.  2.  3,  4 ;  PART-^KBeiiip,  1 ;  Pleadino,  1,  5 ;  Quiet- 
ing TiTij^:.  1 ;  Taxation,  1.  2.  3;  Wills,  3. 

STAY  OF  PROCEEDINGS.    See  Inbanb  Persons,  1. 
STIPULATED  PRICE.    See  Quantum  Meruit,  1. 

ERRORS.       See    .Appeal    A.vn 

STRIKING  COMPLAINT.    Sec  Depositions.  1,  2. 
STOCK  TRANSFER.    See  Trover  and  Conversion,  1. 
SUBSTANTIAL  CONFLICT.    See  Appeal  and  Error,  6. 
SUBSTANTIAL  EVIDENCE.    See  Appeal  and  Ebbor,  6,  10. 
SUBSTITUTED  SERVICE.    See  Judgment.  0. 
SUFFICIENCY  OF  COMPLAINT.    See  Quietiho  TiTLl,  3. 
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8DPFIC1ENCY  Ob'  INFORMATION.    See  Cbiminai,  Law,  11,  12. 

SUFFICIENCY  OF  NOTICE.    Sec  Mines  akd  Minerals.  1. 

SUFFICIENCY  OF  NOTICE  OF  APPEAL.     See  Crimisal  I^w,  ]. 

SUFFICIENCY  OF  OBJECTION.    See  Appeal  and  Ehrob,  0. 

SUFFICIENCY  OF  PERFORMANCE  OF  CONDITION.    See  Chaki- 
TIEB.  2. 

■■SUM  INVOLVBD."      See  Jistices  of  tub  Peaie,  3. 

SUPREME  COURT  RULES.    See  Afpui.  and  Erior,  4. 

SUPREME  COURT,  UNITED  STATES.    See  COURTS,  1.  4. 

SURPLUSAGE  IX  INDICTMENT.    See  Criminal  Law.  0. 


TAX  8.VI.K.    S<<e  CocBTB,  4 ;  Taxation.  1. 
TAX  TITLE.    See  Limitation  of  Actions,  (!. 

taxatio.v. 

1.  Assebsuent — Tax  Sale— Validity. 

Wbere  nil  asseesmeut  on  n  patented  inliilug  claim  at  $10  per 
acre  UDder  State,  1905.  e.  58.  expressly  following  Const,  art.  10, 
sec.  1,  aa  amended  In  1902  (Stats.  1901.  p.  1^).  was  void  under 
tbe  amendmeut  of  that  Hectlon  In  1D06  {Stats.  1907,  p.  SOI), 
providing  for  an  nssessiueiit  of  such  claims  at  $500,  with  cer- 
tain exceptions  as  to  Inbnr  perfornied.  etc..  the  tax  sale  under 
tlie  nwRessinent  was  void.    Wren  v,  Dtron.  170. 

2.  IKUEKITANCE  TAX— COUUINITY   PBOPEKTV— I  NTEREST  OF   WlFK. 

Under  Rev,  Ijiws,  215«.  defining  community  propert.v.  mid 
section  21tl5.  provldltiK  that  upon  the  death  of  the  husband 
oiie-linlf  of  tbe  community  projierty  kopb  to  the  survlvlnft  wife, 
the  right  of  tbe  wife  In  the  community  property  during  her 
husband's  life  Is  not  a  mere  expectancy,  lint  la  a  property  Inter- 
est, though  subject  to  the  husband's  (Kintrol,  nnd  at  the  hus- 
iMind's  death  It  Is  nierelj"  freed  from  his  control,  and  does  not 
pass  under  the  Inheritance  lans,  and  therctore  Is  not  subject 
to  tsxHtlon  under  Stats,  11)13.  c.  206.  se<',  1,  Imposing  a  t]i\  on 
all  pi-oiwrty  passing  by  will  or  statutes  of  Inheritance.  In  lie 
Wtimmit.  241. 

3.  Mines  ani>  Minerals— roNSTiTiTio.vAL  Puovihionb. 

Under  Const,  art.  10.  sec.  1.  as  amended  In  1906  (Ststs,  1007. 
p.  D01(,  to  provide  that,  na  to  unpatented  mines  and  mining 
claims,  the  proceeds  alone  should  be  nssessed  and  taxed,  and 
that  patented  claims  shall  he  assessed  at  not  lens  than  1^500. 
except  when  $100  la  labor  lias  been  actually  performed  thereon 
during  the  year.  In  addition  to  the  tax  upon  the  net  proceeds,  a 
patented  mine  cannot  be  assessed  at  less  than  $500  If  no  labor 
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has  bccD  performed,  and  a  patented  intue  on  wlilcb  labor  bas 
been  perfonued  1§  exeuipt  from  taxation  except  on  the  pro- 
ceeds tliereof.  and.  In  the  nbaence  of  any  savlug  clause,  au 
uaseitsiucnt  at  SIO  i>er  acre  under  Stats.  1900,  c.  58.  pursuant  to 
article  1(1.  Hectlou  1.  prior  to  the  nniendment  of  DXMS  was  invalid. 
lIVciJ  V.  Dixon.  170. 
See  MuKiriPAL  Cowobatioss,  ]. 

TESTAMENTARY  CAl'ACITr.    See  Wjli.s,  2.  X 

TESTATOR'S  INTENTION.    See  Wili.B.  1,  2,  3- 

.  11 ;  Tbial,  2 ;  Wateb 

THIRD  PARTIES.    See  HouKBTf-\[i.  1. 

TIME  FOR  FILING  COST  SILL.    See  Cobts.  1. 

TIME  FOR  RAISING  FEDERAL  QUESTION.    See  Courts.  1. 

TISIE  OF  VESTING.    See  Descent  anti  Distbibutios,  2. 

TIME  TO  AMEND  COMIT^INT.    See  Appeal  and  Bobob,  8. 

TITLE.    SeeCJuiBTixa  T1TI.E,  1.  S;   Reliqiocs  Societies.  1.  2. 

TITLE  TO  REAL  I'ROPERTY.     See  Desce-nt  and  Dibtbibi'tion.  2. 

"TO  BE  SKLEOTED."    See  lIoME8Tf:An.  2, 

TRANSCRIPT  ON  APPEAL.    See  Appeal  and  Emob,  2 ;  Costs,  2. 

TRANSFERRING  STOCK.    See  Tboves  and  Convebsios.  1. 

TRESPASS.    See  Animals,  1.  2. 

TRIAL. 

1.  Common-Law  Mabbiaue— Instri'ctio.\. 

In  an  iietioii  for  restitution  of  rent  iiroi>ert.v.  [u  wblcb  the 
defendant  alieged  that  be  n-ae  the  plalntltTs  husbaud  and  that 
the  property  was  ci>muiuiiit.v  propertj-.  an  instruction  that,  as 
the  relationship  existing  between  the  parties  in  another  state 
prior  to  their  taking  up  tbeir  abode  iu  Nevada  was  illicit  and 
nieretrk'lons.  that  relationship  must  1>e  by  the  Jury  presumed 
to  continue  illicit  and  meretricious  thronehont  all  the  time 
plaintitT  and  defendant  continued  to  live  together,  unless  by  a 
prepoudernnce  of  proof  a  valid  marriage  coutrart  was  actuallj- 
made  and  actuatl)-  entered  Into  between  the  pintles  nitbln 
Nevada,  was  erroneous,  as  taking  all  force  and  effect  from  evi- 
dence In  the  case  tending  to  establish  a  marttal  relation  between 
the  parties  during  their  residence  in  Nevada.  Parker  v.  Dc 
Bcmardi.  3ni. 

2.  Pbovince  of  Coi:bt— DirrEBWiNATioN  of  Facts  pbom  Conflictinc 

Testimony. 

Where  the  testimony  of  defendant  and  his  witnesses  was  con- 
troverted by  plalntllTs  witnesses.  It  was  the  exclusive  province 
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of  the  court  below  to  determine  the  facts  from  the  conflicting 
testlinoit}-.    Carey  v.  Clark,  151. 

;f,    Ql'ESTlON   OF  t'At-r — SOH8UIT. 

On  n  luotloit  for  a  nonsuit,  the  evidence  sUouid  lie  construed 
In  favor  of  the  plaintiff.    Sn  Lee  x.  Peck,  20. 
See  Depositions.  4. 

TROVEU  AND  CONVERSION. 
1.  Transfebkino  Stock— Rekvsal— Li AUiLiTi-. 

Where  a  corporation's  refnaal  to  iMiie  uevr  stock  certificates 
In  smaller  denominations  for  old  certlBcates  presented  by  a 
shareholder  for  that  purpose  Is  hnsed  upon  Its  wrongful  asser- 
tion of  ownership  of  the  stock,  the  corporation  is  liable  to  tbe 
shareholder  for  conversion  of  the  stock.  Robtnton  M.  Co.  v. 
Iliepc.  121. 

TRU8TEK.    See  Limitation  of  Actions,  1,  3. 

ULTIMATE  FACTS.    See  Evidence.  2.  S,  4.  5. 

IINDBRT.'VKING  ON  APPEAL.    See  Insane  Persons,  1. 

UNLAWB'UI,  GRAZING.    See  Animaiji.  1.  2. 

UNLAWFUL  OR  IMMORAL  PURPOSE.    See  Sales,  1.  2. 

USES.    SeeriiABiTiES,  ."i. 

VACANCIES.    See  Elections,  1. 

VALID  MARRIAGE.    Sw  MAiwiAtiE.  2;  Tbiai,  I. 

VALIDITY.    See  Contracts.  1. 

VALIIUTI'  OF  CONTRACT.    See  Intoxicating  Liquois,  1. 

VALIDITY  OF  PROCESS.    See  Jutwuemt.  6.  !t. 


VALIDITY  OF  TAX  SALES.    See  Taxation.  1. 

VALIDITY  OF  WILLS.    See  Wills,  3. 

VARIANCE.    See  1'i.EADiNG.  1;  Quantum  Meblit.  1. 

VERIFICATION  OF  PLEA  IN  JUSTICE'S  COURT.       See  Crimi- 
nal Law,  4. 

WATER  AND  WATERCOURSES. 

1.    FAIMBE  to  EhTAIII-TSII   AlLWiATIONS   OK  COMPLAINT. 

Ill  an  acton  to  determine  water  rights,  where  defendant's 
answer  set  np  nt  lenst  one  aliefcation,  which,  uiicontroverted 
and  to  be  taken  as  true,  established  priority  of  appropriation 
In  favor  of  <lefeiidnnt.  plaintiff  faillnff  to  establish  the  all^a- 
tlons  of  bis  complaint,  tlie  conrt  properly  dismissed  the  action 
on  defendant's  motion.    lieritard  t.  lletropolis  L-  Co..  81). 
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Water  ahd  Watercoubbes— C(jii((/iued. 
2.  Flowaqe — Independent  Acts — Liability. 

Where  the  dnm  of  otber  parties  In  coajiiuctiou  witb  that  of 
(lefeitdauts  cuused  the  overflow  of  plalntllTs  ranch,  defendants 
were  not  liable  for  the  whole  damage,  sluce,  when  two  or  more 
parties  act  e:ich  for  himself  Introducing  tbe  r«ault  complained 
or.  they  cannot  be  held  liable  for  the  nets  of  each  other.  McLeoA 
v.KHier  rfJ.ua-.  447. 

;t.    OVEBFLOW — Fl'TUBE   I  NJ  UBY — I'BOeiIl!X.'y. 

In  an  action  for  Injury  to  plalntlff'ti  raucli  caused  by  au  over- 
How  from  defendaiitH'  dam,  it  was  error  to  allow  tentlmonr  of 
a  mere  prophecy  made  by  a  third  person  to  the  witness  sereral 
years  before  tbe  action  that  the  dam  if  constructed  higher  woatd 
rnln  plaintiff's  land.  Idem. 
See  Evidence.  2.  8.  4,  5 :  Judouent.  o. 
WIFE'S  INTEREST.     See  Houebtead,  2. 


WIFE'S  RIGHT  TO  ACQUIRE  DOMICILE.     See  Domicile.  2. 

WILLS. 
J.  Co satHfcrioN— Intention  of  Testatob. 

Altbough  tbe  Intention  of  a  testator  must  api>ear  froni  a 
l>erusal  of  the  will,  although  not  necessarily  articulated  In 
forma)  lauguaee.  tbe  court  may  tal<e  Into  consideration.  In 
determliilue  such  Intention,  the  subject-matter,  chief  aim  of  the 
testator,  and  all  tbe  snrrouudlni;  circumstances.  !n  Re  Har- 
tung,  202. 

2.  Contest — Testawkstaby  Capacity — SurFiciEScy  of  Evidence. 

Evidence  In  a  will  contest,  held  to  sustain  a  finding  that 
when  tbe  testator's  aided  signature  was  made,  he  did  not  know 
tbat  tbe  Instrument  he  was  signing  contained  provisions  aa  to 
tbe  distribution  of  his  estate  which  be  bad  formerly  dlscnsaed 
with  tbe  draftsman,  or  ordered  him  to  prepare.  In  Re  Gordon, 
.'MXl. 

3.  SloNATL-BE — Statute. 

Under  Stats.  1915,  c.  35.  providing  that  no  will  shall  lie  valid 
unless  It  be  In  writing  and  signed  by  the  testator  or  by  eome 
person  in  his  presence  and  by  his  express  direction,  a  signature 
to  a  will  by  baying  another  aid  or  steady  tbe  hand  of  the  tes- 
tator, at  his  request.  Is  valid,  If  the  testator  possessed  testa- 
mentary capacity,  was  acting  under  no  undue  Influence,  and 
realized  tbe  force  and  effect  of  tbe  provisions  of  the  will  he  was 
Hi  suing.  /<Ic»i. 
See  Chakities.  1,  2,  3,  4.  i>;  Descent  andDistkibution,  2. 

See  CoNSTiTimoNAi. 

WITNESSES-    See  Evidenie,  2,  3,  n,  C. 
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WORK  AND  luVBOB.     See  Quantum  Mkbuit,  1. 


•■WORTHY  OF  ITS  NAME."     Sec  Chabitieb,  1.  3. 

WRIT  OF  ERROR.    See  Mandamus.  3. 

WRIT  OF  ERROR  TO  U.  S.  SUPRESIB  COURT.    See  Coubtb.  1. 4. 

WRIT  OF  MANDAMUS.    See  Masdawcs,  1,  2.  3,  4,  5. 

WRIT  OF  PROHIBITION.    See  Pbohibitios,  1. 

WRONGFUL  GARNISHMENT.    See  Garnishment.  1.  2.  3. 


ri^< 


:,.ndty  Google 


:,.ndty  Google 


...dtyGooglc 


:,.ndty  Google 


:,.ndty  Google 


:,.ndty  Google 


uyGooglc 


:,.ndty  Google 


i 


